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Highlights 


Briefings  on  How  To  Use  the  Federal  Register— For 
details  on  briefings  in  Washington,  D.C.,  see 
announcement  in  the  Reader  Aids  section  at  the  end  of 
this  issue. 


86672  Incorporations  by  Reference  OFR  has  received 
requests  from  several  agencies  to  approve  materials 
incorporated  by  reference  into  Titles  1  through  16  of 
the  Code  of  Federal  Regulations;  effective  1-1-81 
(Part  II  of  this  issue) 

86872  Education  ED  publishes  regulations  for  the 

International  Education  Programs;  comments  by 
3-2-81  (Part  VIII  of  this  issue) 

86407  Communications  Administrative  Conference  of 
the  United  States  publishes  recommendation  on 
intragovemmental  communications  in  informal 
rulemaking 

86605  Veteriins  VA  revises  program  guide  for  use  by 
various  regional  offrces  in  development  and 
disposition  of  claims  of  veterans  alleging  exposure 
to  ionizing  radiation  during  service  while 
participating  in  atmospheric  testing  of  nuclear 
weapons 


CONTINUED  mSlOE 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Serv'ice,  General  Services  Administration,  Washington, 
D.C.  20408,  under  the  Federal  Register  Act  (49  Stat.  500,  as 
am^ed;  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFIt  Ch.  1). 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  OflTice,  Washington,  D.C.  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  virill  be  furnished  by  ihail  to  subscribers, 
free  of  postage,  for  $75.00  per  year,  or  $45.00  for  six  months, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.00 
for  each  issue,  or  $1.00  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
W'ashington,  D.C.  20402. 

There  are  no  restrictions  on  the  repubiication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Highlights 


86812,  Foster  Care  HHS/HDS/HCFA  publishes  rules 
86817,  and  proposal  regarding  foster  care;  effective 
86850  12-31-80,  comments  by  3-16-81  (Part  VI  of  this 

issue)  (3  documents) 

86507  Housing  HHS/SSA  publishes  proposal  regarding 
coverage'  and  conditions  of  eligibility  in  financial 
assistance  programs;  comments  by  3-2-81 

86559  Continental  Shelf  Interior/ Sec’y  request 
comments  by  2-2-81  on  possible  revision  or 
reapproval  of  the  5-year  OCS  Oil  and  Gas  Leasing 
Program 


86854  Education  ED  publishes  regulations  regarding 

student  assistance  general  provisions;  comments  by 
3-2-81  (Part  VII  of  this  issue) 

86736  Motor  Carriers  ICC  publishes  eleven  documents 
implementing  provisions  of  the  Motor  Carrier  Act  of 
1980  (Part  V  of  this  issue) 


86946  Air  Pollution  EPA  sets  back  effective  date  until 
1-1-83  for  all  gaseous  emissions  standards  which 
would  otherwise  have  been  effective  1-1-81  for 
aircraft  gas  turbine  engines  (Part  XVIII) 


Privacy  Act  Document 


86519  BIB 
86550  EEOC 

86608  Sunshine  Act  Meetings 


Separate  Parts  of  This  Issue 


86672  Part  II,  OFR 

86694  Part  III,  EPA 

86732  Part  IV.  EPA 

86736  Part  V,  ICC 

86812  Part  VI,  HHS/HOSO/HCFA 

86854  Part  VII,  ED 

86872  Part  VIII,  ED 

86886  Part  IX,  ED 

86890  Part  X,  ED 

86894  Part  XI,  ED 

86900  Part  Xli,  ED 

86908  Part  XIII,  ED 

86914  Part  XIV,  ED 

86922  Part  XV.  ED 

66928  Part  XVI,  ED 

86932  Part  XVII.  ED 

86946  Part  XVill,  EPA 

86950  Part  XIX,  0MB 

86966  Part  XX,  EPA 

66976  Part  XXI,  DOE 

86988  Part  XXII,  DOE/WAPA 

67002  Part  XXIII,  USDA/AMS 

86008  Part  XXIV,  CAB 
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Administrative  Conference  of  United  States 

RULES. 

Recommendations: 

Rulemaking  proceedings,  informal; 
intragovemmental  communications 

Agricultural  Marketing  Service 
RULES 

Incorporation  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

PROPOSED  RULES 
Packers  and  stockyards: 

Livestock  market  agencies  and  dealers;  surety 
bond  requirements,  etc. 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and 
Plant  Health  Inspection  Service;  Food  Safety  and 
Quality  Service;  Forest  Service;  Rural 
^ectrification  Administration. 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Animal  exports: 

Livestock  inspection  and  hancQmg;  CFR 
recodification 

Incorporation  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

Livestock  and  poultry  disease  control: 
Communicable  diseases;  foot-and-mouth, 
pleuropneumonia,  rinderpest,  etc. 

Livestock  and  poultrj'  quarantine: 

Brucellosis:  correction 

Civil  Aeronautics  Board 

RULES 

Air  carriers: 

Certificates  for  domestic  flights;  removal  of 
restrictions;  nonstop  authority  after  December  31, 
1980 

Organization,  functions,  and  authority  delegations: 
Tariffs  Division  Chief;  authority  to  approve  and 
deny  applications  under  new  procedures 
Tariffs  of  air  carriers  and  foreign  air  carriers; 
construction,  publication,  etc.: 

Domestic  passenger  fares;  pre-filing  tariff 
approval  procedures 

Special  tariff  permission;  blanket  exemption 
PROPOSED  RULES 

Tariffs  of  air  carriers  and  foreign  air  carriers; 
construction,  publication,  etc.: 

Special  tariff  permission 
NOTICES 
Hearings,  etc.: 

Travel  agent  commissions  and  competitive 
marketing  of  air  transportation;  reconsideration 
and  show  cause  order 

Coast  Guard 
RULES 

Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 


Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Conservation  and  Solar  Energy  Office 
RULES 

86672  Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

NOTICES 

Consumer  product  test  procedures;  petition  of 
waiver. 

86526  Hydro  Therm,  Inc. 

86527  Norris  Industries 

Consumer  Product  Safety  Commission 

RULES 

86672  Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

86416  Lawn  mowers,  walk-behind  power 
Organization  and  functions: 

86415  General  Counsel  Office,  etc. 

Defense  Department 

NOTICES 

Meetings: 

86524,  Science  Board  task  forces  (2  documents) 

86525 

Drug  Enforcement  Administration 
NOTICES 

Schedules  of  controlled  substances: 

86581  Dextropropoxyphene;  international  drug 

scheduling 

Economic  Regulatory  Administration 

RULES 

86672  Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

NOTICES 

Natural  gas;  fuel  oil  displacement  certification 
applications: 

86530  Public  Service  Electric  &  Gas  Co. 

Natural  gas  exploration  and  importation  petitions: 

86528  Brooklyn  Union  Gas  Co. 

Education  Department 
RULES 

86872  International  education  programs;  final  rule  and 
request  for  comments 
86490  Official  seal 

86854  Student  assistance  general  provisions;  final  rules 
and  request  for  comments 
PROPOSED  RULES 

86932  Cooperative  education  program 
86900  Disadvantaged  students  special  services  program 
86502  Education  Appeal  Board,  audit  findings;  expedited 
proceedings 

86894  Educational  opportunity  centers  program 
86886  Graduate  and  professional  study  institutional 
grants 

86504  International  education  programs;  cross  reference 
86890  Law  school  clinical  experience  program 
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66928  National  graduate  fellows  program 
86922  Special  programs  staff  and  leadership  personnel 
training  program 
86908  Talent  search  program 
86914  Upward  bound  program . 

NOTICES 

Authority  delegations: 

86526  Assistant  Secretary  for  Management;  records 

certification 

86525  General  Counsel  et  al;  records  certification 
Meetings: 

86525  Postsecondary  Education  Improvement  Fund 

Board  of  Advisors 

Energy  Department 

See  also  Conservation  and  Solar  Energy  Office; 
Economic  Regulatory  Administration;  Energy 
Information  Administration;  Energy  Research 
Office;  Federal  Energy  Regulatory  Commission; 
Western  Area  Power  Administration. 

RULES 

86672  Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office 
86976  Power  and  transmission  rate  adjustments  and 
extensions;  public  participation  procedures 

Energy  Information  Administration 
NOTICES 

86531  Combustors,  large;  energy  consumption  study  and 
survey;  1980  manufacturing  industries 

Energy  Research  Office 

NOTICES 

Meetings; 

86531  Energy  Research  Advisory  Board 

Environmental  Protection  Agency 

RULES 

Air  pollution  control,  aircraft  and  aircraft  engines;: 
86946  Gas  turbine  engines,  gaseous  emissions 

standards;  stay  of  effective  date 
Hazardous  waste: 

36970  Rail  transportation  requirements;  interim  rule 

and  request  for  comments 

88968  Standards  for  generators  applicable  to  owners 
and  operators  of  treatment  storage,  and  disposal 
facilities,  etc.;  interim  rule  and  inquiry 
86966  Storage  facility  permit  requirements  applicable  to 
transporters,  etc.;  interim  rule  and  request  for 
comments 

Noise  abatement  programs: 

86694  Transportation  equipment;  motorcycles  and 

motorcycle  exhaust  systems 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc,; 

86492  Fenthion 

36492  Trifluralin 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.; 

86506  Pennsylvania 

Noise  abatement  programs; 

86732  Transportation  equipment;  motorcycles  and 

motorcycle  exhaust  systems;  testing  requirements 
NOTICES 

Environmental  statements;  availability,  etc.; 

86542  Agency  statements;  weekly  receipts 


Pesticides;  emergency  exemption  applications: 

86548  Captafol 

Toxic  and  hazardous  substances  control: 

86549  Confidential  information  and  data  transfer  to 
contractor 

86548  Premanufacture  notices  review  period  extensions 

Waste  management,  solid: 

86543  Hazardous  waste;  identification  and  listing; 

temporary  exclusions  and  inquiry 

Equal  Employment  Opportunity  Commission 
NOTICES 

86550  Privacy  Act;  systems  of  records 

Federal  Aviation  Administration 
RULES 

86672  Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

Federal  Deposit  Insurance  Corporation 
NOTICES 

86608  Meetings;  Sunshine  Act  (2  documents) 

Federal  Emergency  Management  Agency 
NOTICES 

Environmental  statements;  availability,  etc.: 

86552  Atlanta,  Ga.;  relocation  of  agency  personnel 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act  of  1978: 

86423  Incremental  pricing;  State-wide  exemptions; 
order  denying  rehearing 
NOTICES 
Hearings,  etc.: 

86531  Brooklyn  Union  Gas  Co. 

Natural  Gas  Policy  Act  of  1978: 

86532,  Jurisdictional  agency  determinations  (2 

86538  documents) 

Federal  Home  Loan  IBank  Board 

PROPOSED  RULES 

'  Mortgage  loans,  federally-related: 

36500  State  usury  laws,  preemption;  wraparound 

mortgage  loans  for  purchase  of  residential  real 
property  - 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

86552  Federal  Savings  and  Loan  Advisory  Council 

Federal  Labor  Rellattions  Authority 

NOTICES 

86552  Merit  pay  provisions;  coverage  and  inclusion; 
interpretation  and  guidance 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

86609  Meetings;  Sunshine  Act 

Federal  Procurement  Policy  Office 

NOTICES 

86955  Contractors;  control  of  management  systems  and 
data;  proposed  policy  letter;  inquiry 
86950  Research  and  development  centers.  Federally 
Funded;  proposed  policy  letter;  inquiry 
86953  Research  and  development  contracts  cost 
recoupment;  proposed  policy  Iptter;  inquiry 
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86952 

86672 

86609 

86609 

86496 

86512 

86511 

86672 

86519 

86493 

86554 

86850 

86812 


Research  and  development  contracts,  cost  sharing; 
proposed  policy  letter;  inquiry 

Federal  Register  Office 
RULES 

Incorporations  by  reference,  approval. 

Federal  Reserve  System 
NOTICES 

Meetings;  Sunshine  Ajjt 

Federal  Trade  Commission 
NOTICES 

Meetings;  Sunshine  Act 

Fish  and  Wildlife  Service 
RULES 

Wildlife  importation,  exportation  and 
transportation;  import/export  license  requirement; 
exemption  for  small  entities 
PROPOSED  RULES 

■National  wildlife  refuge  system;  hardrock  and 
placer  mining,  surface  management;  adverse 
environmental  impacts 
Seizure  and  forfeiture  procedures;  posting  of 
notices  of  proposed  forfeiture 

Food  Safety  and  Quality  Service 
RULES 

Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

Forest  Service 
NOTICES 

Environmental  statements;  availability,  etc.: 

Carson  National  Forest,  N.  Mex.;  Western  Spruce 
Budworm  management  plan 

General  Services  Administration 

See  also  Federal  Register  Office;  National  Archives 
and  Records  Service. 

RULES 

Property  management: 

Accident  and  fire  prevention  standards 

Health,  Education,  and  Welfare  Department 

See  Education  Department;  Health  and  Human 
Services  Department. 

Health  and  Human  Services  Department 

See  also  Health  Care  Financing  Administration; 
Human  Development  Services  Office;  Public  Health 
Service;  Social  Security  Administration. 

NOTICES 

Meetings: 

Consumer  Affairs  Council 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicaid: 

Foster  care  maintenance  payments  program  and 
adoption  assistance  program:  cash  assistance 
entitlements 

Human  Development  Services  Office 
RULES 

Adoption  assistance  and  child  welfare  services; 
title  IV-B  funds;  State  eligibility  requirements  for 
additional  payments:  interim  rule 


PROPOSED  RULES 

86817  Foster  care,  adoption  assistance,  and  child  welfare 
services;  Federal  financial  participation  ' 

immigration  and  Naturalization  Service 

RULES 

86409  Aliens;  representation  and  appearances;  clarifying 
right  to  representation;  correction 
Transportation  line  contracts:  . 

86409  Belize  Airways,  Ltd. 

Interior  Department 

See  also  Fish  and  Wildlife  Service:  Land 
Management  Bureau;  National  Park  Service; 

Surface  Mining  Reclamation  and  Enforcement 
Office;  Water  and  Power  Resources  Service. 

NOTICES 

86562  Natural  Gas  Policy  Act;  implementation  for  Lowell 
Historic  Preservation  Commission 

86559  Outer  Continental  Shelf  oil  and  gas  leasing 
program;  revision  or  reapproval;  inquiry 

Internal  Revenue  Service 

RULES 

Income  taxes; 

86433  Corporate  reorganizations;  continuity  of  business 
enterprise  requirement 

86438  Corporations;  treatment  of  interests  as  stock  or 
indebtedness 

86428  Retirement  plans;  reasonable  funding  methods 

International  Broadcasting  Board 
NOTICES 

86519  Privacy  Act;  systems  of  records;  annoal  pablieation 

International  Trade  Administration 
NOTICES 

86523  Foreign  air  carriers  horn  customs  duties  and  taxes; 
exemption  request  for  Kuwait 
Steel  trigger  price  mechanism: 

86523  Preclearance  request 

International  Trade  Commission 
NOTICES 

Import  investigations: 

86563  Food  slicers  and  components 

86564  Wet  motor  circulating  pumps  and  components 
866G9  Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

RULES 

Freight  forwarders: 

86740  Rates,  contract;  freight  forwarders,  and  motor 
common  and  contract  carriers,  rail  and  water 
carriers 

Motor  and  water  carriers,  etc.: 

86771  Operating  authority  application  procedures 

Motor  carriers: 

86741  Gateway  restrictions  and  circuitous  route 
limitations,  elimination 

86761  Intercorporate  hauling  operations;  final  rule 

86747  Operating  authorities  restrictions  removal; 

property  carriers 
Tariffs  and  schedules: 

86736  Motor  carrier  rate  bureaus;  conforming 

amendments  to  CFR 

86736  Motor  carrier  rate  bureaus;  policy  statement 
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86738 

86768 

86766 

86796 

86565 


86495 

86555 
66556 

86556 
86556 

86556 

86558 

86511 


86414 

86583 

66582 


86554 

86676 

86497 

86516 


PROPOSED  RULES 
Tariffs  and  schedules: 

Motor,  rail,  and  water  carriers:  authority  to  enter 
into  international  joint  rates  with  nonvessel 
operating  common  carriers 
NOTICES 
Motor  carriers: 

Intercorporate  hauling;  interpretation,  inquiry 
Lease  of  equipment  and  drivers  to  private 
carriers:  policy  statement,  inquiry 
Operating  authority;  acceptable  forms  of 
requests;  policy  statement 
Temporary  authority  applications 

Justice  DepartmenT 

See  Drug  Enforcement  Administration:  Immigration 
and  Naturalization  Service. 

Land  Management  Bureau 
RULES 

Public  land  orders: 

New  Mexico 
NOTICES 
Meetings: 

Elko  District  Multiple  Use  Advisory  Council 
Sale  of  public  lands: 

Utah 

Survey  plat  filings: 

Nevada 

Oregon 

Wilderness  areas:  characteristics,  inventories,  etc.: 
Utah 

Utah:  correction 

Legal  Services  Corporation 

PROPOSED  RULES 

Funds  awarded;  resfrictions  on  certain  activities 
(legislative  advocacy,  etc.) 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office. 

National  Aeronautics  and  Space  Administration 

RULES 

Reporting  procedures  for  NASA  and  aerospace 
related  employment;  CFR  Part  removed 
NOTICES 
Meetings: 

Life  Sciences  Advisory  Committee 
Space  Systems  and  Technology  Advisory 
Committee 

National  Archives  and  Records  Service 

See  also  Federal  Register  Office. 

NOTICES 

Meetings; 

National  Archives  Advisory  Council 

National  Credit  Union  Administration 
RULES  , 

Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

National  Oceanic  and  Atmospheric 

Administration 

RULES 

Fishery  conservation  and  management: 

Foreign  fishing;  1981  fee  schedule 
PROPOSED  RULES 

Fishery  conservation  and  management: 

Atlantic  billfish.  hearing 


NOTICES 

Marine  mammal  permit  applications,  etc.: 
86524  Mate,  Dr.  Bruce 

86524  McLean,  Craig  N.,  et  al. 

86524  Ocean  Research  &  Education  Society,  Inc. 


National  Park  Service 
NOTICES 

Environmental  statements:  availability,  etc.: 

86558  Capitol  Reef  National  Park;  utility  corridor, 
rights-of-way  and  easements 
86558  Guadalupe  Mountains  National  Park,  Tex.; 
master  plan  supplement 

86558  Statue  of  Liberty  National  Monument,  N.Y./N.J.; 
general  managment  planning  and  meetings 


National  Science  Foundation 
NOTICES 

86609  Meetings;  Sunshine  Act 

Nuclear  Regulatory  Commission 
RULES 

86676  Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

PROPOSED  RULES 

Production  and  utilization  facilities,  domestic 
licensing: 

86500  Codes  and  standards  for  nuclear  power  plants, 
inservice  inspection:  incorporation  by  reference 
NOTICES 

Abnormal  occurrence  reports: 

86583  Improper  use  and  inadequate  control  of  licensed 
material  (radiopharmaceuticals) 

Applications,  etc.: 

86584  Commonwealth  Edison  Co. 

86584,  Consumers  Power  Co.  (2  documents) 

86585 

86585  Illinois  Power  Co.  et  al. 

86585  Minnesota  Mining  &  Manufacturing  Co. 

86587  Niagara  Mohawk  Power  Corp.  (2  documents) 

86588  Superior  Industrial  X-Ray  Co. 

86592  Tennessee  Valley  Authority 

86592  Virginia  Electric  &  Power  Co. 

86587  Regulatory  guides;  issuance  and  availability 

Oceans  and  Atmosphere,  National  Advisory 

Committee 

NOTICES 

86582  Meetings 

Postal  Service 

PROPOSED  RULES 
Domestic  mail  manual: 

86504  Mailable  matter;  advice  to  postal  customers  and 
decision  rendering 

Public  Health  Service 
NOTICES 

86554  Health  maintenance  organizations,  qualified;  list 

Railroad  Retirement  Board 

RULES 

86423  Milwaukee  Railroad  restructuring;  supplementary 
unemployment  insurance  and  new  career  training 
assistance 
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Rural  Electrification  Administration 
RULES 

86676  Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

Securities  and  Exchange  Commission 

RULES 

86422  Life  insurance  companies,  small;  quarterly 
reporting  requirements 
NOTICES 

86593  Consistent  disclosure;  petition  denied 
Hearings,  etc.: 

86593  Alabama  Power  Co.  et  al. 

86594  American  Medical  Association  Tax-Exempt 

Income  Fund,  Inc. 

86595  Arkansas  Power  &  Light  Co. 

86596  Esterline  Corp. 

86597  First  Ecumenical  Fund,  Inc. 

86597  Mosher,  Inc.,  et  al. 

86600  Narragansett  Capital  Corp.  et  al. 

86604  NEL  Cash  Management  Account  II,  Inc. 

86604  Ohio  Power  Co. 

.  Self-regulatory  organizations;  proposed  rule 
changes: 

86603  National  Association  of  Securities  Dealers,  Inc. 

Small  Business  Administration 
RULES 

86676  Incorporations  by  reference,  approval.  See  entry 
under  Federal  Register  Office. 

NOTICES 

Applications,  etc.: 

86605  Merrill,  Pickard  1 

Social  Security  Administration 

PROPOSED  RULES 

Financial  assistance  programs: 

86507  Housing  subsidized  by  HUD,  treatment  in 
eligibility  determinations 
NOTICES 

Social  security;  foreign  insurance  or  pension 
systems: 

86555  Dominica 

Surface  Mining  Reclamation  and  Enforcement 

Office 

RULES 

Permanent  program  submission;  various  States: 
86459  New  Mexico 

Trade  Representative,  Office  of  United  States 
NOTICES 

86605  Multilateral  trade  negotiations  (Tokyo  Round); 

government  procurement;  application  acceptance 
and  agreement 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration. 

Treasury  Department 

See  Internal  Revenue  Service. 

Veterans  Administration 

NOTICES 

86605  Nuclear  weapons,  atmospheric  testing;  ionizing 
radiation  exposure  claims;  program  guide 


Water  and  Power  Resources  Service 

RULES 

86495  Teton  flood  victims;  sale  of  replacement  farm  units 

Western  Area  Power  Administration 
NOTICES 

Power  rate  adjustments: 

86988  Colorado  River  Storage  Project;  proposed  interim 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


DEFENSE  DEPARTMENT 

Office  of  the  Secretary — 

86525  Defense  Science  Board  Task  Force  on  the  M-X 
environmental  impact  statement,  Arlington,  Va., 
1-14  and  1-15-81 

EDUCATION  DEPARTMENT 

86525  Improvement  of  Postsecondary  Education, 

Berkeley,  Calif.,  1-14-80 

ENERGY  DEPARTMENT 

Energy  Research  Office — 

86531  Energy  Research  Advisory  Board,  Advanced 

Conservation  Technology  Subpanel,  Washington, 
D.C.,  1-14-81 

GENERAL  SERVICES  ADMINISTRATION 

National  Archives  and  Records  Service — 

86554  National  Archives  Advisory  Council,  Washington, 
D.C„  1-15  and  1-16-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Office  of  the  Secretary — 

86554  Consumer  Affairs  Council,  Washington,  D.C., 
1-8-81 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 

86555  Nevada  Elko  District,  Elko,  Nev.,  2-4-81 
National  Park  Service — 

86558  Statue  of  Liberty  National  Monument:  General 

Management  Planning,  various  locations,  various 
January  1981  dates 

NATIONAL  ADVISORY  COMMITTEE  ON  OCEAN  AND 
ATMOSPHERE 

86582  Meeting,  Washington,  D.C.,  1-12, 1-13  and  1-14-81 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

86583  NASA  Advisory  Council,  Life  Sciences  Advisory 
Committee,  Washington,  D.C.,  1-16-81 

86582  NASA  Advisory  Council,  Space  Systems  and 

Technology  Advisory  Committee,  Pasadena,  Calif., 
1-28,  1-29  and  1-30-81 

CHANGED  MEETING 

DEFENSE  DEPARTMENT 

Office  of  the  Secretary — 

86524  Defense  Science  Board  Task  Faroe  on  Water  m 
Southwest  Asia,  Arlington,  Va.,  1-14  and  1-15 
changed  to  1-21  and  1-22-81 
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HEARING 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric 
Administration — 

86518  South  Atlantic  Fishery  Management  Council,  1-28 
and  1-29-81 


CONSUMER  SUBJECT  LISTING 


The  following  items  have  been  identified  by  the 
issuing  agency  as  documents  of  particular 
consumer  interest.  This  listing  highlights  the  broad 
subject  area  of  consumer  interest  followed  by  the 
specific  subject  matter  of  the  document,  issuing 
agency,  and  document  category. 


HEALTH  AND  HUMAN  SERVICES 

86554  Consumer  Affairs  Council  meeting;  Health  and 
Human  Services  Department;  Notices. 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Contents 


IX 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


1  CFR 

51 . 86672 

305 .  86407 

7  CFR 

28  . 86673 

31  . 86673 

32  . 86673 

201 . 86673 

300  .  86673 

301  . 86673 

331 . 86673 

982 . 86673 

1701 . 86673 

2851 . 86680 

2858 .  86680 

8  CFR 

238 .  86409 

292 . 86409 

9  CFR 

51 . 86409 

53 .  86410 

77  . 86680 

78  . 86680 

91 . 86411 

113 . 86680 

319 . 86680 

325 . 86680 

Proposed  Rules: 

201 . 87002 

203 . 87002 

10  CFR 

20 .  86682 

35  .  86680 

50.». . 86681 

73 .  86681 

110 .  86682 

210 .  86682 

211 . 86682 

212 .  86682 

420 .  86683 

430 .  86683 

436 . . - . . 86684 

440 . 86684 

456 . 86684 

475 .  86687 

903 .  86976 

Proposed  Rules: 

50 . 86500 

12  CFR 

701 . 86687 

Proposed  Rules: 

590 .  86500 

13  CFR 

113 .  86687 

14  CFR 

23 . 86688 

25 . 86687 

27 . 86688 

29  .  86687 

36  _ 86687 

39 _ £ . . 86688 

91 . 86687 

97 .  86688 

121 . 86687 

127 .  86687 

135 .  86687 

152 . 86689 

203 . „....86413 

221  (2  documents) . 87008 

87010 

385....„ . 87010 

1208 . 86414 

Proposed  Rules: 

221 . 87012 


16  CFR 

1000 .  86415 

1201 . 86691 

1205 .  86416 

1402 . 86691 

1505 .  86691 

1615 . 86691 

1632 .  86691 

17  CFR 

229 . 86422 

239 .  86422 

18  CFR 

282 .  86423 

20  CFR 

397  .  86423 

398  .  86423 

26  CFR 

1  (3  documents) . 86428, 

86433, 86438 

30  CFR 

931 . 86459 

34  CFR 

3 . 86490 

655 . 86872 

658 .  86872 

658 .  86872 

660 .  86872 

667  . 86872 

668  . 86854 

Proposed  Rules: 

78 .  86502 

631  . 86932 

632  .  86932 

633  .  86932 

634  . 86932 

635  . 86932 

639 . 86890 

642  .  86922 

643  . 86908 

644  .  86894 

645  . 86914 

646  .  86900 

648 .  86886 

650 .  86928 

655  .  86504 

656  .  86504 

658 .  86504 

660 .  86504 

667 . 86504 

39  CFR 

Proposed  Rules: 

111 . 86504 

40  CFR 

87 . 86946 

122 .  86966 

180  (2  documents) . 86492 

205 .  86694 

.  262  (2  documents) . 86968, 

86970 

263  (2  documents) . 86966, 

86970 

264  (3  documents) . 86966, 

86968,  86970 

265  (3  documents) . 86966, 

86968, 86970 

Proposed  Rules: 

52 . 86506 

205 . 86732 

41  CFR 

101-20 .  86493 

42  CFR 

Proposed  Rules: 

431 . 86850 


436 . 

. 86850 

43  CFR 

428 . 

. 86495 

Public  Land  Orders: 

3796  (Revoked  by 

PLO  5796) . 

. 86495 

5796 . 

. 86495 

45  CFR 

1357 . 

. 86812 

Proposed  Rules: 

233 . 

. 86507 

1355 . 

. 86817 

1356 . 

. 86817 

1357 . 

. 86817 

1612 . 

. 86511 

46  CFR 

31 . 

. 86692 

54 . 

. 86692 

93 . 

. 86692 

167 . . 

. 86692 

183 . . . 86692 


49  CFR 


1002  (3  documents).... 

....86747, 

86761,86771 

1003 . 

. 86771 

1011 . 

. 86771 

1042 . 

. 86741 

lOfln 

. 86740 

1100 . 

. 86771 

1136 . 

. 86761 

1137 . 

. 86747 

laoo . 

86740 

1308 . 

. 86740 

1331  (2  documents).... 

. 86736 

Proposed  Rules: 

1300 . 

.....86738 

50  CFR 

14 . . 

. 86496 

611 . 

. 86497 

Proposed  Rules: 

12 . 

. 86511 

29 . 

. 86512 

611 . 

. 86518 

643 . . . 

. 86518 

» 


Rules  and  Regulations 


Federal  Register 
Vol.  45.  No.  252 
Wednesday,  December  31,  1980 


86407 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Part  305 

Recommendation  on 
intragovernmental  Communications  in 
Informal  Rulemaking 

agency:  Administrative  Conference  of 
the  United  States. 

ACTION:  Recommendation.  ' 

summary:  The  Conference  issues 
Recommendation  No.  80-6  concerning 
intragovernmental  communications 
made  to  Executive  departments  and 
agencies  engaged  in  informal 
rulemaking  proceedings. 

DATES:  This  recommendation  was 
adopted  December  12, 1980,  and  issued 
December  23, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Pouncy,  staff  attorney, 
Administrative  Conference  of  the  U.S., 
2120  L  Street,  NW.,  Washington,  D.C. 
20037,  202-254-7020. 

SUPPLEMENTARY  INFORMATION: 
Recommendation  80-6  addresses  the 
question  of  what  are  appropriate 
standards  for  disclosure  of 
communications  made  to  Executive 
branch  agencies  engaged  in  informal 
rulemaking  by  the  President  and  his 
advisers,  as  well  as  by  other  agencies 
and  administrative  bodies.  The 
recommendation  urges  that  the 
rulemaking  agency  be  free  to  receive 
communications  containing  policy 
advice  and  recommendations  without 
being  obliged  to  place  such 
communications  in  the  public  file  of  the 
proceeding.  (However,  the 
recommendation  is  not  intended  to 
suggest  any  limitation  on  the  agency’s 
discretion  to  do  so.)  The 
recommendation  calls  on  rulemaking 
agencies  to  place  in  the  public  file 
communications  they  receive  from 


elsewhere  in  the  Government  containing 
material  factual  information,  or  which 
reflect  comments  from  persons  outside 
the  Government.  * 

This  recommendation  was  adopted  at 
the  Twenty-Second  Plenary  Session  of 
the  Conference,  pursuant  to  the 
Administrative  Conference  Act,  5  U.S.C. 
571-576.  It  is  based  on  a  draft  prepared 
by  the  Conference's  Committee  on 
Agency  Decisional  Processes,  which 
was  published  for  comment  on  October 
17, 1980  [45  FR  68948],  and  a  study 
prepared  for  the  Conference  by  Dean 
Paul  R.  Verkuil  of  the  Tulane  University 
School  of  Law  [80  Columbia  Law 
Review  943  [June,  1980)]. 

The  final  recommendation  differs 
from  the  earlier  draft  in  certain  respects. 
A  paragraph  on  the  proper  focus  of 
judicial  review  and  another  paragraph 
urging  inclusion  in  the  public  rulemaking 
file  of  outside  communications  sent  to  a 
commenting  agency  were  deleted  by  the 
Committee  after  further  consideration. 
References  to  rulemaking  by 
independent  agencies,  bracketed  in  the 
published  draft,  were  deleted  in  order  to 
limit  the  scope  of  the  recommendation 
to  Executive  departments  and  agencies. 
Language  was  inserted  in  the  preamble 
to  emphasize  the  discretion  rulemaking 
agencies  possess  to  place  in  the  public 
file  communications  that  are  not 
required  to  be  disclosed  under  the 
standards  set  forth  in  the 
recommendation.  Other  minor  changes 
in  language  were  made. 

Several  members  of  the  Conference 
who  disagree  with  Recommendation  80- 
6  have  filed  a  separate  statement,  which 
is  published  immediately  following  the. 
text  of  the  recommendation  in 
accordance  with  Section  6[C)  of  the 
Bylaws,  1  CFR  302.6(c). 

All  minutes  of  the  committee  in  which 
the  recommendation  was  developed, 
comments  received  from  the  public,  and 
the  verbatim  transcript  of  the  discussion 
of  this  recommendation  at  the  Plenary 
Session  are  available  for  public 
inspection  at  the  Conference’s  office. 
Suite  500,  2120  L  Street,  NW., 
Washington,  D.C. 

1.  The  table  of  contents  to  1  CFR  Part 
305  is  amended  by  adding  the  following 
new  section; 

PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 


Sec. 

305.80-6  Intragovernmental 

Communications  in  Informal  Rulemaking 
Proceedings  (Recommendation  No.  80-6). 

2.  Section  305.80-6  is  added  to  Part 
305,  as  follows: 

§  305.80-6  Intragovernmental 
communications  in  informal  rulemaking 
proceedings  (recommendation  No.  80-6). 

(a)  The  growing  complexity  and  scope 
of  government  regulation  resulting  from 
informal  rulemaking  proceedings  have 
increased  the  importance  of 
communication  and  coordination  among 
agencies.  Because  the  Fhesident,  as  the 
nation’s  Chief  Executive,  may  be 
deemed  accountable  for  what  agencies 
do,  efforts  to  achieve  policy 
coordination  through  Presidential 
channels  have  become  increasingly 
significant.  In  recent  years  the  President 
has  attempted  to  do  this  through  a 
variety  of  analytical  and  procedural 
mechanisms,  such  as  the  proimilgation 
of  Executive  Order  12044  and 
establishment  of  the  Regulatory 
Analysis  Review  Group  and  the 
Regulatory  Council.  The  exercise  of 
Presidential  direction  has  not  been 
limited  to  the  establishment  of  general 
mechanisms,  however.  The  President, 
his  advisers,  and  units  of  the  Executive 
Office  have  also  on  occasion  intervened 
directly  in  the  formation  of  policy  during 
particular  rulemaking  proceedings.  This 
intervention  has  raised  questions  by 
private  participants  about  the  manner  in 
which  executive  influence  should  be 
exercised. 

(b)  This  recommendation  addresses 
the  appropriate  standards  for 
communication  to  Executive 
departments  and  agencies  from  the 
President,  advisers  to  the  President, 
units  of  the  Executive  Office,  and  other 
Executive  branch  and  independent 
agencies  when  the  recipient  agency  is 
making  policy  decisions  through  the 
process  of  informal  rulemaking.  It 
pertains  to  rulemaking  of  general 
applicability,  not  to  proceedings 
[whether  rulemaking  or  adjudication) 
that  involve  the  distribution, 
modification  or  withdrawal  of  valuable 
privileges  to  identifiable  private 
interests.  To  some  degree  it  is  a 
corollary  to  ACUS  Recommendation 
77-3,  which  is  concerned  with 
restrictions  upon  private  participants' 
oral  and  written  communications  in 
informal  rulemaking.  The 
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recommendation  is  based  upon  the  need 
to  accommodate  two  competing 
elements  of  a  good  rulemaking  process. 
The  first  is  the  desirability  of  being  able 
to  identify  a  coherent  body  of  factual 
information  upon  which  the  rulemaking 
agency's  decision  is  based,  and  to  make 
this  information  available  to  all — other 
participants  in  the  process,  the  staff  of 
the  agency  itself,  and  reviewing  courts. 
The  second  is  the  desirability  of 
affording  government  officials 
opportunity  to  engage  in  uninhibited 
internal  debate  over  the  policy 
implications  of  this  body  of  information, 
subject  only  to  the  requirement  that  the 
ultimate  conclusion  be  rational  and 
adequately  explained.  Both  principles 
are  recognized  in  this  recommendation. 
Units  of  the  government  other  than  the 
one  conducting  the  rulemaking  may 
have  perspectives  or  expertise  not 
readily  available  to  the  rulemaking 
agency  that  would  enhance  the  quality 
of  internal  debate  on  the  implications  of 
the  information  in  the  public  file,  and 
their  participation  should  be 
encouraged.  At  the  same  time, 
rulemaking  agencies  should  not  permit, 
and  other  units  of  the  government 
should  not  request,  any  opportunity  to 
introduce  into  the  proceeding  material 
factual  information  (as  distinct  from 
indications  of  governmental  policy)  not 
made  available  to  other  participants. 

(c)  The  Conference  is  also  concerned 
with  avoiding  any  possibility  that 
intragovemmental  communications  from 
outside  the  rulemaking  agency  might 
serve  as  undisclosed  or  inadvertent 
conduits  for  new  material  factual 
information,  and  with  providing 
adequate  opportimities  for  other 
participants  to  respond  to  material 
factual  information  that  is  introduced. 

(d)  The  recommendation  addresses 
the  degree  to  which  agencies  should  be 
free  to  receive  certain  kinds  of 
intragovemmental  communications  in 
informal  rulemaking  without  having  a 
duty  to  place  them  in  the  public  file  of 
the  proceeding.  It  is  not  intended  to 
suggest  any  limitation  on  the  discretion 
of  any  miemaking  agency  to  disclose 
such  communications  to  the  public. 

Recommendation 

1.  Any  Executive  department  or  agency 
engaged  in  informal  rulemaking  in 
accordance  with  the  procedural  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  should  be  free  to  receive 
written  or  oral  policy  advice  and 
recommendations  at  any  time  from  the 
President,  advisers  to  the  President,  the 
Executive  Office  of  the  President,  and  other 
administrative  bodies,  without-having  a  duty 
to  place  these  intragovemmental 
communications  in  the  public  file  pf  the 


rulemaking  proceeding  except  to  the  extent 
caHed  for  in  paragraph  2. 

2.  When  the  rulemaking  agency  receives 
communications  from  the  President,  advisers 
to  the  President,  the  Executive  Office  of  the 
President,  or  other  administrative  bodies 
which  contain  material  factual  information 
(as  distinct  from  indications  of  governmental 
policy)  pertaining  to  or  affecting  a  proposed 
rule,  the  agency  should  promptly  place  copies 
of  the  documents,  or  summaries  of  any  oral 
communications,  in  the  public  file  of  the 
rulemaking  proceeding.  All  communications 
from  these  sources  containing  or  reflecting 
comments  by  persons  outside  the  government 
should  be  so  identified  and  placed  in  the 
public  file,  regardless  of  their  content.  A 
rulemaking  agency  should  consider  the 
importance  of  giving  public  participants 
adequate  opportunity  to  respond  if  the 
material  presents  new  and  important  issues 
or  creates  serious  conflicts  of  data. 

3.  The  Administrative  Conference  takes  no 
position  in  the  present  recommendation 
concerning  rulemaking  by  other  than 
Executive  departments  and  agencies. 

Separate  statennent  of  William  A.  Butler. 
Peter  A.  Bradford,  Laurence  Gold, 
Charles  R.  Halpem,  Rhoda  H.  Karpatkin, 
Alan  B.  Morrison,  Katherine  E. 

Sasseville,  and  Thomas  M.  Susman 

We  oppose  this  recommendation 
because  we  believe  that  Executive 
Branch  agencies  should  be  encouraged 
to  disclose,  not  withhold,  all  of  the 
factors  which  may  have  influenced  their 
decisions  in  informal  rulemaking.  The 
public's  right  to  know  the  reasons  for  a 
decision  far  outweighs  agency 
decisionmakers'  rights  to  secrecy.  We 
have  heard  no  arguments  and  are  aware 
of  none  which  convince  us  that  putting 
written  material  and  summaries  of  oral 
comments  in  the  public  record  created 
during  informal  rulemaking  will  inhibit 
robust  debate  in  that  process.  This 
recommendation  takes  on  added 
importance  given  the  current  trend  in 
administrative  law  away  from 
cumbersome  formal  adjudications  and 
towards  streamlined  informal  notice  and 
comment  rulemaking.  Our  fear  is  that 
this  recommendation  will  invite  public 
cynicism  regarding  informal 
administrative  rulemaking,  and  generate 
contempt  for  a  process  where  post  hoc 
agency  rationales  carefully  selected 
from  the  public  record  are  offered  as  the 
bases  for  decisions  reached  for  what 
may  well  be  quite  different,  undisclosed 
and  perhaps  legally  irrelevant  reasons. 
Such  a  perception  of  Executive  Branch 
rulemaking  will  undermine  public 
confidence  in  the  integrity  of  agency 
decisionmaking. 

This  recommendation  extends  beyond 
the  President  and  his  closest  advisors 
and  allows  all  Executive  Branch 
agencies  to  involve  themselves  secretly 
in  informal  rulemaking.  In  our  view 


agencies  should  be  encouraged  to 
provide  their  views  during  the  public 
comment  period  so  that  the  public  might 
respond,  or  at  least  be  aware  of  the 
views  expressed.  The  recommendation 
actually  encourages  Executive  Branch 
agencies  as  well  as  the  White  House  to 
wait  until  the  public  record  is  closed 
before  making  their  views  known.  At  a 
minimum,  we  believe  a  summary  of  all 
oral  comments  and  copies  of  written 
comments  should  be  placed  in  the  public 
file  as  soon  as  possible,  and  in  no  event 
later  than  the, date  when  the  rule  is 
promulgated. 

We  also  believe  that  the  fact/policy 
distinction  set  up  by  the 
recommendation  is  unworkable  in 
practice.  ‘^Material  factual  information" 
can  easily  overlap  or  be  intertwined 
with  “policy  advice"  or  “indications  of 
governmental  policy.”  Indeed,  agencies 
often  make  that  precise  point  in  resisting 
disclosure  under  the  Freedom  of 
Information  Act.  There  will  be  an 
inevitable  bias  in  favor  of  non¬ 
disclosure  for  fear  of  revealing  “policy 
advice,”  and  there  is  no  means  for  the 
public  to  know  that  an  agency  has  made 
a  determination  that  a  particular 
comment  will  not  be  disclosed  or  to  seek 
judicial  review  of  that  determination. 
Further,  we  do  not  understand  how  a 
recipient  agency  is  to  know  whether 
comments  from  another  agency  or  the 
White  House  are  ones  “containing  or 
reflecting  comments  from  persons 
outside  the  government”  using  their 
governmental  contacts  as  conduits,  or 
how  the  recommendation's  supposed 
safeguard  in  this  respect  will  be  policed. 
We  also  believe  that  in  any  but  the  most 
extraordinary  circumstances,  a 
rulemaking  agency  should  give  public 
participants  “adequate  opportunity  to 
respond  if  the  material  presents  new 
and  important  issues  or  creates  serious 
conflicts  of  data”  and  not  simply 
“consider"  doing  sOi 

In  all  likelihood  this  recommendation 
will  expose  agency  heads  to  increased 
political  pressures  from  either  other 
executive  agencies  or  outside  groups 
who  will  use  those  agencies  as  conduits. 
Such  pressures  are  likely  to  include 
considerations  other  than  those  made 
relevant  by  the  statutes  which  the 
particular  rulemaking  implements. 
Moreover,  the  courts  will  be  unable  to 
serve  as  a  check  upon  consideration  of 
statutorily  irrelevant  factors  since  they 
cannot  review  that  which  is  not 
disclosed. 

We  are  not  trying  to  shut  off 
Executive  Branch  comment,  to  impose 
onerous  burdens  imported  from  formal 
adjudications  on  informal  rulemaking,  to 
prolong  or  delay  government 
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decisionmaking,  or  to  provide 
procedural  opportunities  for  subsequent 
litigation.  Nor  do  we  doubt  that  future 
Presidents  must  control  federal 
Executive  Branch  agencies  more 
effectively,  and  ultimately  be  held 
accountable  for  their  actions.  The 
dispute  here  is  over  whether  the 
recommendation  is  a  fair,  or  even  a 
necessary,  way  to  achieve  these  ends. 

We  simply  do  not  see  the  reasons  for 
promoting  secrecy.  Disclosure  is  simple 
and  fair.  Policies  promoting  secrecy  over 
disclosure  in  rulemaking  do  not 
constitute  good  government.  Therefore, 
we  dissent. 

Dated:  December  23, 1980. 

Richard  K.  Berg, 

Executive  Secretary. 

|Hl  Doc.  80-W687  Filed  la^SO-aO;  8:45  am) 

BILLING  CODE  6110-01-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  238 

Contracts  With  Transportation  Lines; 
Belize  Airways,  Ltd. 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
regulation  of  the  Immigration  and 
Naturalization  Service  adds  a  carrier  to 
the  list  of  transportation  lines  which 
have  entered  into  agreement  with  the 
Commissioner  of  Immigration  and 
Naturalization  to  guarantee  the  passage 
through  the  United  States  in  immediate 
and  continuous  transit  of  aliens  destined 
to  foreign  countries.  This  amendment  is 
necessary  because  the  transportation 
lines  which  have  signed  such 
agreements  are  published  in  the 
Service’s  regulations. 

EFFECTIVE  DATE:  November  26, 1980, 

FOR  FURTHER  INFORMATION,  CONTACT: 
Stanley  J.  Kieszkiel,  Acting  Instructions 
Officer,  Immigration  and  Naturalization 
Service,  425  Eye  Street,  NW., 
W'ashington,  D.C.  20536 — Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  8  CFR  238.3  is  published 
pursuant  to  section  552  of  Title  5  of  the 
United  States  Code  (80  Stat.  383],  as 
amended  by  Pub.  L.  93-502  (88  Stat. 
1561),  and  the  authority  contained  in 
section  103  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1103),  28  CFR 
0.105(b),  and  8  CFR  2.1.  Compliance with 
the  provisions  of  section  553  of  Title  5  of 


the  United  States  Code  as  to  notice  of 
proposed  rulemaking  and  delayed 
effective  date  is  unnecessary  because 
the  amendment  contained  in  this  order 
adds  a  transportation  line  to  the  listing 
and  is  editorial  in  nature. 

The  Commissioner  of  Immigration 
Naturalization  Service  entered  into 
agreement  with  the  following  named 
carrier  on  the  date  indicated  to 
guarantee  the  passage  through  the 
United  States  of  aliens  in  immediate  and 
continuous  transit  destined  to  foreign 
countries  under  section  238(d)  of  the 
Immigration  and  Nationality  Act  and  8 
CFR  238:  BELIZE  AIRWAYS,  LTD. 
Effective  date:  November  26, 1980. 

Accordingly,  Chapter  1  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

§  238.3  [Amended] 

In  §  238.3  Aliens  in  immediate  and 
continuous  transit,  the  listing  of 
transportation  lines  in  paragraph  (b) 
Signatory  lines  is  amended  by  adding  in 
alphabetical  sequence,  BELIZE 
AIRWAYS,  LTD. 

«  «  *  «  * 

(Secs.  103  and  238(d},  8  U.S-C.  1103  and 
1228(d)) 

Dated:  December  22, 1980. 

David  .Crosland, 

Acting  Commissioner  of  Immigration  and 
Naturalization. 

[FR  Doc.  80-40611  Filed  12-30-80, 8.45  ami 

BILLING  CODE  4410-10-M 


8  CFR  Part  292 

Representation  and  Appearances; 
Clarifying  Right  to  Representation 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Correction  to  Supplementary 
Information. 

summary:  In  Representation  and 
Appearances:  Clarifying  Right  to 
Representation  published  in  the  Federal 
Register  on  December  12, 1980,  at  45  FR 
81732,  the  Supplementary  Information 
section  incorrectly  states  the  conditions 
under  which  an  alien  has  the  right  to 
representation  by  an  attorney  or 
representative. 

effective  date:  January  12, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information:  Stanley  J. 
Kieszkiel,  Acting  Instructions  Officer, 
425  Eye  Street,  NW,  W’ashington,  D.C. 
20536,  Telephone:  (202)  633-3048. 

For  specific  information:  Paul  W. 
Schmidt,  Deputy  General  Counsel, 


Immigration  and  Naturalization  Service, 
425  Eye  Street,  NW,  Washington,  D.C. 
20536,  Telephone  (202)  633-2895. 
SUPPLEMENTARY  INFORMATION:  In  the 
matter  of  the  Supplementary 
Information  in  the  above  noted  Hnal  rule 
published  in  the  Federal  Register  on 
December  12, 1980,  at  45  FR  81732,  the 
last  sentence  of  the  Rrst  paragraph 
incorrectly  states  in  the  disjunctive  that 
an  alien’s  right  to  representation  during 
primary  or  secondary  inspection 
attaches  only  if  the  alien  “has  become 
the  focus  of  a  criminal  investigation  or 
has  been  taken  into  custody.” 

As  corrected,  the  sentence  should 
read: 

To  avoid  possible  confusion  as  to 
when  the  right  to  representation 
attaches,  8  CFR  292.5(b)  is  amended  to 
provide  that  an  applicant  for  admission 
processing  through  primary  or 
secondary  inspection  does  not  have  the 
right  to  representation  unless  the 
applicant  has  become  the  focus  of  a 
criminal  investigation  and  has  been 
taken  into  custody. 

Dated:  December  22, 1980. 

David  Crosland, 

Acting  Commissioner  of  Immigraeion  and 
Naturalization. 

|FR  Doc.  80-10603  Filed  12-30.80;  8,45  an^ 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  51 

Brucellosis  Indemnity;  Correction 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
wording  in  an  amendment  to  the  final 
regulations  governing  the  payment  of 
indemnity  for  cattle  destroyed  because 
of  brucellosis.  This  action  is  needed  to 
correct  an  administrative  oversight 
which  resulted  in  the  inadvertent 
deletion  of  the  regulation  that  provided 
the  time  limit  requirement  for  indemnity 
payments  for  destruction  of  cattle 
because  of  brucellosis. 

EFFECTIVE  DATE:  December  24, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  A.  D.  Robb,  USDA,  APHIS,  VS, 
Federal  Building,  Room  805,  Hyattsville, 
MD  20782,  301-436-8713, 
SUPPLEMENTARY  INFORMATION:  On  June 
17, 1980,  there  was  published  in  the 
Federal  Register  (45  FR  40965-40966)  a 
final  rulemaking  document  amending 
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the  brucellosis  indemnity  regulations  in 
9  CFR  Part  51.  Through  a  proof  reading 
oversight,  the  action  amending  Section 
51.6  of  the  regulations  governing  the 
payment  of  indemnity  for  cattle 
destroyed  because  of  brucellosis  stated 
that  “In  §  51.6,  Section  (c)  is  amended  to 
read  *  *  *"  It  should  have  stated  “In 
§  51.6,  Section  (c)  is  amended  by 
deleting  all  after  the  first  semicolon  and 
inserting  the  following  in  lieu  thereof 

§51.6  [Amended] 

In  order  to  correct  this  error.  §  51.6(c) 
is  corrected  to  read  as  follows: 
***** 

(c)  Time  limit  for  destruction  of 
animals.  Payment  of  indemnity  shall  be 
made  under  this  Part  only  if  the  animals 
are  destroyed  within  days  after  the  date 
of  identification,  pursuant  to  §  51.5  of 
the  regulations  in  this  part,  except  that 
the  appropriate  Veterinarian  in  Charge 
may  extend  the  time  limit  to  30  days 
when  request  for  such  extension  is 
received  from  the  owner  prior  to  .the 
expiration  date  of  the  original  15-day 
period  allowed,  or  when  the  animals 
were  sold  for  slaughter  prior  to  the 
expiration  date  of  the  original  15-day 
period,  and  when  the  Veterinarian  in 
Charge  determines  that  such  extension 
will  not  adversely  affect  the  Brucellosis 
Eradication  Program:  and  except  further, 
that  the  Deputy  Administrator  shall, 
upon  request  in  specific  cases,  extend 
the  time  limit  beyond  the  30-day  period 
w'hen  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  the  destruction  of  the  animals 
wdthin  the  30-day  period,  such  as,  but 
not  limited  to,  floods,  storms,  or  other 
Acts  of  God  which  are  beyond  the 
control  of  the  owner,  or  when 
destruction  is  delayed  due  to 
requirements  of  another  Federal 
Agency. 

Done  at  Washington.  D  C.,  this  24th  day  of 
December  1980. 

Pierre  A.  Chaloux, 

Deputy  Administrator,  Veterinary  Services. 

(FR  Doc.  80-40048  Filed  12-30-80:  8:45  am) 

BILLING  CODE  3410-34-M 


9  CFR  Part  53 

Foot-and-Mouth  Disease, 
Pleuropneumonia,  Rinderpest,  and 
Certain  Other  Communicable  Diseases 
of  Livestock  and  Poultry 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  document  amends  the 
regulations  in  9  CFR  Part  53  to  provide 


that  the  Department  will  not  allow 
claims  for  indemnity  for  the  destruction 
of  animals  or  materials  w'hich  have  been 
moved  or  handled  by  the  owner  thereof 
or  his  or  its  officer,  employee  or  agent, 
acting  within  the  scope  of  his  or  its 
office,  employment  or  agency,  in 
violation  of  a.  law  or  regulation 
administered  by  the  Secretary  for  the 
prevention  of  the  introduction  into  or 
dissemination  within  the  United  States 
of  any  communicable  disease  of 
livestock  or  poultry  for  which  the  animal 
or  material  was  destroyed,  or  in 
violation  of  a  law  or  regulation  for  the 
enforcement  of  which  the  Secretary 
enters  or  has  entered  into  a  cooperative 
agreement  for  the  control  or  eradication 
of  such  disease.  Part  53  presently 
provides  for  the  payment  of  Federal 
indemnity  to  owmers  for  their  animals  or 
materials  which  have  been  destroyed  to 
prevent  the  introduction  or  spread  of 
certain  communicable  animal  diseases 
including  foot-and-mouth  disease, 
pleuropneumonia  and  rinderpest, 
regardless  of  whether  such  laws  or 
regulations  have  been  violated  by  them 
or  their  officers,  employees  or  agents. 

The  purpose  of  this  amendment  is  to 
discourage  the  movement  or  use  of  , 
animals  and  materials  in  violation  of 
various  law's  or  regulations 
administered  by  the  Secretary  or  by 
States  to  prevent  the  introduction  or 
spread  of  communicable  diseases  of 
livestock  or  poultry. 
dates:  Effective  date:  December  31, 

1980.  Comments  must  be  received  on  or 
before;  March  2, 1981. 

ADDRESS:  Written  comments  to  Deputy 
Administrator,  USDA,  APHIS.  VS. 
Federal  Building,  Room  748,  Hyattsville. 
MD  20^82. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  C.  G.  Mason,  APHIS,  Emergency 
Programs.  Room  748.  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  301-436-8073. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
procedures  established  in  Secretary’s 
Memorandum  1955  to  implement 
Executive  Order  12044,  and  has  been 
classified  as  “not  significant”.  The 
emergency  nature  of  this  action 
warrants  publication  of  this  final  action 
without  completion  of  a  Final  Impact 
Statement.  A  Final  Impact  Statement 
will  be  developed  after  public  comments 
have  been  received. 

Dr.  J.  C.  Jefferies,  Acting  Assistant 
Deputy  Administrator,  Animal  Health 
Programs.  Veterinary  Services,  Animal 
and  Plant  Health  Inspection  Service,  has 
determined  that  an  emergency  situation 
exists  which  warrants  the  publication  of 
this  final  rule  without  opportunity  for  a 


public  comment  period  on  this  action 
because  the  Department  is  not  able  to 
predict  when  an  outbreak  of  a  disease 
not  endemic  to  the  United  States  may 
occur  in  the  United  States,  thus  creating 
the  possibility  that  the  Department 
would  have  to  pay  indemnity  to  persons 
who  have  violated  certain  statutes  and 
regulations  intended  to  prevent  such  an 
outbreak. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause  * 
that  notice  and  other  public  procedure 
with  respect  to  this  emergency  final 
action  are  impracticable  and  contrary  to 
the  public  interest:  and  good  cause  is 
found  for  making  this  emergency  final 
action  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  have  been 
solicited  for  60  days  after  publication  of 
this  document,  and  this  emergency  final 
action  will  be  scheduled  for  review  so 
that  a  final  document  discussing 
comments  received  and  any 
amendments  required  can  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

The  Secretary  of  Agriculture,  pursuant 
to  the  provisions  of  section  2  of  the  Act 
of  February  2, 1903,  as  amended  (21 
U.S.C.  Ill),  is  authorized  to  make  such 
regulations  and  take  such  measures  as 
he  may  deem  proper  to  prevent  the 
introduction  or  dissemination  of  the 
contagion  of  any  contagious,  infectious, 
or  communicable  disease  of  animals  or 
poultry  from  any  foreign  country  into  the 
United  States  or  from  one  State  or 
Territory  of  the  United  States  or  the 
District  of  Columbia  to  another.  These 
measures  include  authority  to  seize  and 
dispose  of  certain  materials  or  animal 
products  whenever,  in  his  judgment, 
such  action  is  advisable  to  guard  against 
the  introduction  or  spread  of  such 
contagion.  Further,  the  Secretary  of 
Agriculture,  pursuant  to  the  provisions 
of  section  11  of  the  Act  of  May  29, 1884, 
as  amended  (21  U.S.C.  114a),  is 
authorized  to  cooperate  with  the  States 
to  control  and  eradicate  any 
communicable  disease  of  livestock  or 
poultry,  including  the  payment  of  claims 
growing  out  of  the  destruction  of 
animals  and  materials  affected  by  or 
exposed  to  any  such  disease  in 
accordance  with  such  regulations  as  the 
Secretary  may  prescribe. 

The  Department  in  reliance  on  this 
authority,  has  promulgated  regulations 
(9  CFR  Part  53)  regarding  the  payment  of 
indemnities  for  animals  and  materials 
destroyed  because  of  the  existence  of 
foot-and-mouth  disease, 
pleuropneumonia,  rinderpest,  and 
certain  other  communicable  diseases  of 
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livestock  and  poultry.  This  document 
amends  9  CFR  Part  53,  “Foot-and 
Mouth-Disease,  Rinderpest, 
Pleuropneumonia,  and  Certain  Other 
Communicable  Diseases  of  Livestock 
and  Poultry,”  to  provide  that  the 
Department  will  not  allow  claims  for 
indemnity  for  the  destruction  and 
disposal  of  animals  and  materials  which 
have  been  moved  or  handled  by  the 
owner  thereof,  or  his  or  its  officer, 
employee  or  agent,  acting  within  the 
scope  of  his  or  its  office,  employment  of 
agency,  in  violation  of  a  law  or 
regulation  administered  by  the  Secretary 
for  the  prevention  of  the  introduction  or 
dissemination  within  the  United  States 
of  any  communicable  disease  of 
livestock  or  poultry  for  which  the  animal 
or  material  was  destroyed,  or  in 
violation  of  a  law  or  regulation  for  the 
enforcement  of  which  the  Secretary  has 
entered  into  a  cooperative  agreement  for 
the  control  or  eradication  of  such 
disease. 

“Disease,”  as  used  in  the  regulations, 
is  defined  in  9  CFR  53.1  to  mean,  in 
pertinent  part,  "foot-and-mouth  disease, 
rinderpest,  contagious  pleuropneumonia, 
or  any  other  communicable  disease  of 
livestock  or  poultry,  which  in  the 
opinion  of  the  Secretary  constitutes  an 
emergency  and  threatens  the  livestock 
industry  of  the  country;  or  any  other 
communicable  disease  of  livestock  or 
poultry  referred  to  in  this  paragraph  *  * 
*”  The  term  “State”  refers  to  any  State, 
the  District  of  Columbia,  and  any 
territory  or  possession  of  the  United 
States  which  has  entered  into  a 
cooperative  agreement  with  the 
Department  in  connection  with  the 
control  and  eradication  of  diseases 
referred  to  in  9  CFR  Part  53. 

The  Department  has  found  that  claims 
for  indemnity  have  been  made  on 
animals  or  materials  destroyed  because 
they  were  found  to  be  infected  or 
exposed  to  a  communicable  disease 
referred  to  in  9  CFR  Part  5^  although  the 
owner  thereof,  or  his  or  its'bfficer, 
employee,  or  agent  had  violated  Federal 
or  State  laws  or  regulations  intended  to 
prevent  the  dissemination  of  such 
disease.  Allowing  indemnity  claims  in 
such  situations  undermines  the 
effectiveness  of  the  Department's  efforts 
to  prevent  the  introduction  and  spread 
of  communicable  diseases  of  livestock 
and  poultry  by  rewarding  a  claimant  for 
violating  laws  and  regulations  designed 
to  prevent  the  animal  and  materials 
from  becoming  contaminated.  Allowing 
such  claims  is  contrary  to  Departmental 
polices. 

Accordingly,  Part  53,  Title  9,  Code  of 
Federal  r^ulations,  is  amended  in  the 
following  respect 


In  §  53.10  new  paragraph  (d)  is  added 
to  read: 

§  53.10  Claims  not  allowed. 

It  *  Hr  * 

(d)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
animals  or  materials  which  have  been 
moved  or  handled  by  the  owner  thereof 
or  its  officer,  employee,  or  agent,  acting 
within  the  scope  of  his  or  its  office, 
employment  or  agency,  in  violation  of  a 
law  or  regulation  administered  by  the 
Secretary  for  the  prevention  of  the 
introduction  into  or  the  dissemination 
within  the  United  States  of  any 
communicable  disease  of  livestock  or 
poultry  for  which  the  animal  or  material 
was  destroyed,  or  in  violation  of  a  law 
or  regulation  for  the  enforcement  of 
which  the  Secretary  enters  or  has 
entered  into  a  cooperative  agreement  for 
the  control  and  eradication  of  such 
disease. 

(Section  2,  32  Stat.  792,  and  Sec.  11, 23  Stat. 

32,  as  amended  (21  U.S.C.  Ill,  114a)). 

All  written  submissions  made 
pursuant  to  this  amendment  will  be 
made  available  for  public  inspection  at 
the  Federal  Building,  6505  Belcrest  Road, 
Room  748,  Hyattsville,  MD,  during 
regular  hours  of  business  (8  a.m.  to  4:30 
p.m.,  Monday  to  Friday,  except 
holidays)  in  a  manner  convenient  to  the 
public  business  (7  CFR  1.27(b)), 
Comments  submitted  should  bear  a 
reference  to  the  date  and  page  number 
of  this  issue  in  the  Federal  Register. 

Done  at  Washington,  D.C.,  this  24th  day  of 
December  1980. 

Pierre  A.  Chaloux, 

Deputy  Administrator,  Veterinary  Services. 

|FR  Doc.  80-10682  Filed  12-30-60;  8;45  am] 
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9  CFR  Part  91 

Inspection  and  Handling  of  Livestock 
for  Exportation;  Recodification 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  9  CFR  Part  91  on  inspection 
and  handling  of  livestock  for 
exportation  is  recodified  to  reflect  a 
rearrangement  and  renumbering  of  the 
sections  and  subsections  without 
substantive  change.  This  action  is 
necessary  to  reduce  editorial  confusion 
and  to  provide  room  for  fiulure 
substantive  changes. 

EFFECTIVE  DATE:  Decembei  31, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  H.  A.  Waters,  USDA,  APHIS,  VS, 
Room  826,  Federal  Bmlding,  6505 


Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-^383. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044. 

Dr.  M.  J.  Tillery,  Director,  National 
Program  Planning  Staffs,  VS,  APHIS, 
USDA,  has  made  the  determination  that 
since  this  rule  relates  to  agency 
management  it  is  exempt  from  the 
provisions  of  Executive  Order  12044, 
Improving  Government  Regulations, 
and,  thus,  does  not  require  the 
preparation  of  a  regulatory  impact 
analysis. 

Further,  these  amendments  are  non¬ 
substantive  in  nature  and  relate  to 
agency  management,  and  pursuant  to  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedures 
with  respect  thereto  are  unnecessary 
and  contrary  to  the  public  interest,  and 
good  cause  is  found  for  making  these 
amendments  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  engaged 
in  revising  its  regulations  in  9  CFR  Part 
91  concerning  inspection  and  handling 
of  livestock  for  exportation.  This 
revision  is  being  carried  out  in  two 
stages.  The  first  stage  is  a 
rearrangement  and  renumbering  of 
current  regulations.  The  second  stage 
will  include  substantive  changes  in  the 
regulations. 

The  recodification  and  renumbering, 
which  is  accomplished  by  this 
document,  is  necessary  to  reduce 
editiorial  confusion,  to  arrange  the 
regulations  in  an  orderly  fashion,  and  to 
provide  space  for  future  substantive 
changes. 

The  following  table  shows  the 
relationship  of  the  former  CFR  section 
numbers  under  Part  91  and  their 
redesignations. 


Oia  sectwi  /Ve»  section 

91.1  . 

. .  91.1 

91  2 . 

. . .  91  2 

91  3 

. 91  14 

914 

...  91  3 

91  5;a) . 

....  91  5 

91  5<b) . 

-  91 .6  (goats) 

91  5(b) . 

_  _  _  ...  91,8  (sbrfeo) 

91.5(C) . 

. 91.9 

91  6  . 

_  ....  91  15 

91.7 . 

_...  91  16 

91  B 

..  91.17 

91  9 . 

„  . . .  ..  91.25 

91  10 . 

91.19 

91.11 . 

9120 

91.12  . 

,  _ _ 9122 

9113 

. . . . . .  91^1 

at  14 . 

.  91^4 

91.15.... 

_ _ - 

91  16 

_ _ _  _  9153(a) 

91  17.... 

.  _  9150 

91  18 

_ _ _ _ 9156(a) 

9f  ■» 

.  . . . ......  . . ^S7 

9120 

.  . . .  ...u...’  91-29 
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Old  section  New  section 

91.21  . — . — . - . . 91.28(a) 

91.22  _ _ _ _ _ _ _  91.18<b) 

91.23  _ _ _ _  91.28(0) 

91.24  . . . . . . . . . .  91.28(d) 

91.25  _ _ _ _ _  91.28(e) 

91.26  . . . . . . .  91.28(f) 

91.27  . . . . . . . .  91.26(b) 

9128 . . . . .  91.26(c) 

91.29  . . .  91.26(g) 

91.30  _ _ _ _ _  91.2e(h) 

91.31  _ _ _  91.28(i) 

91.32  . . . .'. . . . . . .  91.280) 

91.33  _ _ _  91.18 

91.34  _ _ _  91.4 


Accordingly,  9  CFR  Part  91  is 
recodified  in  the  following  respects: 

1.  A  revised  index  is  provided  to  read: 

Subpart  A — General  Provisions 

Sec. 

91.1  Definitions. 

91.2  Animals  to  be  handled  in  compliance 
with  regulations. 

91.3  General  export  requirements. 

91.4  Other  movements  and  conditions. 

Subpart  B— Diagnostic  Tests,  Treatments 

91.5  Cattle. 

91.6  Goats. 

91.7  (Reserved] 

91.8  Sheep. 

91.9  Swine. 

91.10  [Reserved] 

91.11  [Reserved] 

91.12  [Reserved] 

91.13  [Reserved] 

Subpart  C — Ports  of  Embarkation,  Facilities; 
Health  Certification 

91.14  Ports  of  embarkation  and  export 
inspection  facilities. 

91.15  Inspection  of  animals  for  export. 

91.16  Certlhcation  of  animals  for  export. 

Subpart  D— Inspection  of  Vessels  and 
Accommodations 

91.17  Accommodations  for  humane 
treatment  of  animals  on  ocean  vessels. 

91.18  Cleaning  and  disinfection  of  transport 
carriers  for  export. 

91.19  Inspection  of  ocean  vessels  prior  to 
loading. 

91.20  General  construction. 

91.21  Ventilation. 

91.22  Protection  from  heat  of  boilers  and 
engines. 

91.23  Doors  and  ramps. 

91.24  Attendants. 

91.25  Space  requirements  for  animals  on 
ocean  vessels. 

91.26  Flooring. 

91.27  Troughs  and  hayracks. 

91.28  Rails  and  stanchions. 

91.29  Hatches. 

91.30  Defective  fittings. 

Authority:  21  U.S.C.  105, 112, 113, 114a,  120, 
121. 134b.  134f,  612,  613,  614,  618;  46  U.S.C. 
466a,  466b,  unless  otherwise  noted. 

2.  A  new  subpart  A  and  title  is  added 
before  §  91.1  to  read: 


Subpart  A— General  Provisions 

§91.4  [Redesignated  as  §91.3] 

3.  Section  91.4  is  redesignated  §  91.3. 
and  is  amended  by  changing  the 
reference  to  “sections  91.5(a)  (1)  and  (2), 
91.5(b),  and  91.5(c)”  in  paragraph  (b)  to 
read  “sections  91.5  (a)  and  (b),  91.6(a)  (1) 
and  (2),  and  91.9(a)"  and  reference  to 
“91.5"  in  paragraph  (c)  to  read  “Section 
91.5-91.13”.  Footnote  3  is  redesignated 
footnote  2,  and  the  reference  to  that 
footnote  in  paragraph  (c)  is  changed 
from  “3”  to  “2". 

§  91.34  [Redesignated  as  §  91.4] 

4.  Section  91.34  is  redesignated  §  91.4. 

5.  A  new  subpart  B  and  title  are  added 
before  §  91.5  to  read: 

Subpart  B— Diagnostic  Tests, 
Treatments 

6.  Section  91.5  is  redesignated  §  §  91.5 
to  91.13  and  is  amended  to  read  as 
follows: 

§91.5  Cattle. 

In  order  to  be  eligible  for  export, 
cattle  shall  be  tested  with  results  as 
specified  in  this  section,  and  the  origin 
health  certiHcate  shall  specify  the  type 
of  tests  conducted,  the  dates  of  the  tests, 
and  the  results  of  the  tests. 

(a)  Tuberculosis.  All  cattle  over  one 
month  of  age  shall  be  negative  to  a 
caudal  intradermal  tuberculin  test  using 
0.1  ml.  of  tuberculin  with  a  reading 
obtained  72  hours  (plus  or  minus  six 
hours)  after  injection  as  prescribed  in 
Veterinary  Services  Memorandum 
552.15  “Instructions  and  Procedures  for 
Conducting  Tuberculin  Tests  in  Cattle." 
section  VIII  A.® 

(b)  Brucellosis.  All  cattle  over  six 
months  of  age  shall  be  negative  to  a  test 
for  brucellosis  conducted  as  prescribed 
in  “Standard  Agglutination  Test 
Procedures  for  the  Diagnosis  of 
Brucellosis”  *  or  “Supplemental  Test 
procedures  for  the  Diagnosis  of 
Brucellosis”;  *  except,  that  such  tests  are 
not  required  for  ofncial  vaccinates  of 
dairy  breeds  under  20  months  of  age, 
official  vaccinates  of  beef  breeds  under 
24  months  of  age,  or  steers  and  spayed 
heifers. 

(c)  Treatment  for  ectoparasites.  All 
cattle,  except  those  found  free  of 
ectoparasites  or  those  intended  for 
exportation  for  slaughter  purposes  to 
any  foreign  country  shall  be  treated  for 
ectoparasites  within  30  days  preceding 
the  date  of  export.  Such  treatment  shall 
be  made  using  a  pesticide  registered  by 

’Copies  of  this  publication  may  be  obtained  from 
the  Deputy  Administrator.  Veterinary  Services. 
Animal  and  Plant  Health  Inspection  Sennce, 
Hyattsville,  Maryland  20782. 


the  Environmental  Protection  Agency 
for  use  in  treating  animals  infested  with 
the  ectoparasite  involved  in  accordance 
with  the  label  requirements.  Treatment 
shall  be  personally  supervised  and 
certified  on  the  origin  health  certificate 
by  an  accredited  veterinarian  who  shall 
be  ready  to  apply  an  antidote  if  adverse 
side  effects  occur  following  treatment. 

§  91.6  Goats. 

(a)  In  order  to  be  eligible  for  export, 
goats  shall  be  tested  with  results  as 
specified  in  this  section,  and  the  origin 
health  certificate  for  such  animals  shall 
specify  the  type  of  test  conducted,  the 
date  of  the  tests,  and  the  results  of  the 
tests. 

(1)  Tuberculosis.  All  goats  over  1 
month  of  age  shall  be  negative  to  a 
caudal  intradermal  tuberculin  test  using 
0.1  ml.  of  tuberculin  with  a  reading 
obtained  72  hours  (plus  or  minus  6 
hours)  after  injection  as  prescribed  in 
Veterinary  Services  Memorandum 
552.15. 

(2)  Brucellosis.  Dairy  and  breeding 
goats  shall  be  negative  to  a  plate  or  tube 
agglutination  test  for  brucellosis  as 
prescribed  in  “Standard  Agglutination 
Test  Procedures  for  the  Diagnosis  of 
Brucellosis.”  ® 

(3)  No  goat  shall  be  exported  if  it  is 
affected  with  or  exposed  to  scrapie,  or 
originated  from,  or  has  been  on,  any 
premises  which  then  were  infected  or 
source  flock  premises,*  or  if  it  is  the 
progeny,  sire  or  dam,  or  a  full  or  half 
brother  or  sister  of  any  animal  found  to 
be  affected  with  scrapie,  or  was  moved 
from  premises  located  in  an  area 
quarantined  for  scrapie. 

(4)  Goats  exported  for  immediate 
slaughter  need  not  comply  with  the 
requirements  of  paragraphs  (a)(1),  (2), 

(3),  and  (5)  of  this  section. 

(5)  All  goats  intended  for  export  shall 
be  identified  by  eartags  or  tattoos 
approved  by  the  Deputy  Administrator,® 
except  that  goats  for  export  to  Canada 
or  Mexico  for  immediate  slaughter  may 
be  identified  by  flock  brands. 

§  91.7  [Reserved] 

§91.8  Sheep. 

(a)  No  sheep  shall  be  exported  if  it  is 
affected  with  or  exposed  to  scrapie,  or 
originated  from,  or  has  been  on,  any 
premises  which  then  were  infected  or 
source  flock  premises,*  or  if  it  is  the 
progeny,  sire  or  dam,  or  a  full  or  half 
brother  or  sister  of  any  animal  found  to 
be  affected  with  scrapie,  or  was  moved 

’  Infected  premises  are  those  on  which  an  animal 
has  been  found  to  be  infected  with  scrapie.  Source 
flock  premises  are  those  from  which  an  affected 
animal  was  moved  within  18  months  or  less  prior  to 
showing  signs  of  scrapie. 
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from  premises  located  in  an  area 
quarantined  for  scrapie. 

(1)  Sheep  exported  for  immediate 
slaughter  need  not  comply  with  the 
requirements  of  paragraph  (2)  of  this 
section. 

(2)  All  sheep  intended  for  export  shall 
be  identified  by  eartags  or  tattoos 
approved  by  the  Deputy  Administrator.® 
except  that  sheep  for  export  to  Canada 
or  Mexico  for  immediate  slaughter  may 
be  identified  by  flock  brands. 

§  91.9  Swine. 

(a)  No  sw’ine  shall  be  exported  if  they 
were  fed  garbage  at  any  time.  The  swine 
shall  be  accompanied  by  a  certification 
from  the  owner  stating  that  they  were 
not  fed  garbage,  and  that  any  additions 
to  the  herd  made  within  the  30  days 
immediately  preceding  the  export 
shipment,  have  been  maintained 
isolated  from  the  swine  to  be  exported. 
All  breeding  swine  shall  be  tested  for 
and  show  negative  test  results  to 
brucellosis  by  a  test  prescribed  in 
“Standard  Agglutination  Test 
Procedures  for  the  Diagnosis  of 
Brucellosis”  ®  or  “Supplemental  Test 
Procedures  for  the  Diagnosis  of 
Brucellosis”.®  The  test  results  shall  be 
classified  negative  in  accordance  with 
the  provisions  prescribed  in  the 
Recommended  Brucellosis  Eradication 
Uniform  Methods  and  Rules,  Chapter  2. 
Part  II,  G,  1,  2,  and  3.’ 

§§  91.10-91.13  [Reserved] 

7.  A  new  subpart  C  and  title  are 
added  before  §  91.14  to  read: 

Subpart  C— Ports  of  Embarkation, 
Facilities,  Health  Certification 

§  91.3  [Redesignated  as  §  91.14] 

8.  Section  91.3  is  redesignated  §  91.14, 
the  reference  to  “section  91.3(a)”  in 
paragraph  (b)  is  amended  to  read 
“Section  91.14(a)”,  the  reference  to 
“section  91.9(b)”  in  paragraph  (c)(2)  is 
amended  to  read  “section  91.25(b)”,  and 
footnote  2  is  redesignated  footnote  6, 
and  the  reference  to  that  footnote  in 
paragraph  (a)(l)(ii)  is  changed  from  “2” 
to  “6” 

§  91.6  [Redesignated  as  §  91.15] 

•  9.  Section  91.6  is  redesignated  §  91.15. 

§  91.7  [Redesignated  as  91.16] 

10.  Section  91.7  is  redesignated 
§  91.16. 


’  Information  concerning  eartags  or  tattoos 
approved  by  the  Deputy  Administrator  may  tie 
obtained,  upon  request,  from  the  Deputy 
Administrator,  Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of  Agriculture. 
Hyaltsville.  Maryland  20782. 

'  See  footnote  1  to  $  91.1. 


11.  A  new  Subpart  D  and  title  are 
added  before  §  91.17  to  read: 

Subpart  D— Inspection  of  Vessels  and 
Accommodations 

§  91.8  [Redesignated  as  §  91.17] 

12.  Section  91.8  is  redesignated 
§  91.17. 

§  91.33  [Redesignated  as  §  91.18] 

13.  Section  91.33  is  redesignated 

§  91.18,  the  reference  therein  to  footnote 
“9”  is  changed  to  footnote  “7”,  and 
footnote  9  is  redesignated  footnote  7. 

§  91.10  [Redesignated  as  §  91.19] 

14.  Section  91.10  is  redesignated 
§  91.19 

§  91.1 1  [Redesignated  as  §  91.20] 

15.  Section  91.11  is  redesignated 
§  91.20. 

§91.13  [Redesignated  as  §  91.21] 

16.  Section  91.13  is  redesignated 
§  91.21. 

§  91.12  [Redesignated  as  §  91.22] 

17.  Section  91.12  is  redesignated 
§  91.22 

§  91.16  [Redesignated  as  §  91.23] 

18.  Section  91.16  is  redesignated 
§  91.23(a). 

§  91.15  [Redesignated  as  §  91.23] 

19.  Section  91.15  is  redesignated 
§  91.23(b). 

§  91.14  [Redesignated  as  §  91.24] 

20.  Section  91.14  is  redesignated 
§  91.24. 

§  91.9  [Redesignated  as  §  91.25] 

21.  Section  91.9  is  redesignated 
§  91.25,  footnote  7  is  redesignated 
footnote  9,  and  the  reference  therein  to 
that  footnote  is  changed  from  “7”  to  “9”. 

§§  91.18,  91.27, 91.28  [Redesignated  as 
§  91.26] 

22.  Section  91.18  is  redesignated 

§  91.26(a).  Sections  91.27  and  91.28  are 
redesignated  §  91.26  (b)  and  (c) 
respectively,  and  individual  paragraphs 
within  the  new  subsections  are 
redesignated  (1),  (2),  et  seq., 
respectively. 

§  91.19  [Redesignated  as  §  91.27] 

23.  Section  91.19  is  redesignated 
§  91.27. 

§§  91.21-91.26, 91.29-91.32  [Redesignated 
as  §  91.28] 

24.  Sections  91.21,  91.24,  91.30,  91.31. 
and  91.32  are  redesignated  Sections 
91.28(a),  (d),  (h),  (i),  and  (j),  respectively, 
and  individual  paragraphs  within  the 
new  subsections  are  redesignated  (1).  (2) 
et  seq.,  respectively.  Sections  91.22. 


91.23,  91.25,  91.26  and  91.29  are 
redesignated  Sections  91.28(b),  (c),  (e). 
(f),  and  (g).  respectively. 

§91.20  [Redesignated  as  §  91.29] 

25.  Section  91.20  is  redesignated 
§  91.29. 

§  91.17  [Redesignated  as  §  91.30] 

26.  Section  91.17  is  redesignated 
§  91.30. 

Done  at  Washington.  D.C..  this  23d  day  of 
December  1980. 

Nor\’an  L.  Meyer 

Acting  Deputy  Administrator  Veterinary' 
Services. 

(FR  Doc.  80-40657  Filed  12  -30-80:  8:45  ain| 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  203 

[Regulation  ER-1206;  Economic 
Regulations  Amendment  No.  1  to  Part  203; 
Docket  38783] 

Removal  of  Certificate  Restrictions 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  amends  its  phased 
restriction  removal  program  to  clarify 
what  route  authority  carriers  will 
receive  after  December  31, 1980,  when 
ail  stop  restrictions  will  be  eliminated. 
When  a  carrier  is  awarded  authority  to 
a  new  point  during  1981,  it  will  receive 
nonstop  authority  between  the  new 
point  and  all  other  points  on  its  system. 
The  rulemaking  is  at  the  CAB’s 
initiative. 

DATES:  Effective:  December  24, 1980. 
Adopted:  December  24. 1980. 

FOR  FURTHER  INFORMATION  CONTACH 
Gerard  Boiler,  Routes  Authority 
Division,  Bureau  of  Domestic  Aviation. 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202-673-5330. 
SUPPLEMENTARY  INFORMATION:  By  ER- 
1139,  44  FR  49188,  August  21. 1979,  the 
Board  established  a  program,  contained 
in  a  new  14  CFR  Part  203,  for  the  gradual 
elimination  of  all  domestic  operating 
restrictions  attached  to  air  carrier 
certificates,  except  for  restrictions  in 
intra-Alaska  and  intra-Hawaii  markets. 
The  program  provides  that  all  stop 
restrictions  are  to  be  removed  in  a  four- 
step  process,  which  began  with  the 
smallest  markets  on  August  21, 1979, 
and  will  end  with  the  largest  markets  on 
December  31, 1980.  Under  the  Airline 
Deregulation  Act,  the  Board's  authority 
over  domestic  passenger  routes  ends  on 
December  31. 1981. 
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While  Part  203  implements  this 
phased  removal  of  route  restrictions,  it 
does  not  explain  what  type  of  authority 
will  be  granted  in  response  to 
applications  filed  after  December  31, 
1980.  On  October  2, 1980,  the  Board 
issued  a  notice  of  proposed  rulemaking 
(EDR-409,  45  FR  66473,  October  7, 1980) 
to  clarify  what  authority  a  carrier  will 
receive  in  1981  when  there  will  no 
longer  be  any  stop  restrictions.  It 
proposed  to  state  explicity  that  a  carrier 
awarded  a  new  point  in  1981  also  will 
be  given  unrestricted  authority  between 
that  point  and  all  other  points  on  its 
domestic  certificate. 

On  November  17,  Trans  World 
Airlines,  Inc.  filed  a  comment  supporting 
this  proposed  rule.  It  concurred  with  the 
Board  and  noted  that  since  restrictions 
will  be  removed  on  all  existing  authority 
after  December  31, 1980,  they  should  not 
be  placed  on  new  authority  granted 
after  that  date. 

Also  on  November  17,  Air  California 
filed  comments  concerning  certain 
implications  of  our  proposal.  It  stated 
that  the  proposed  regulation  should 
include  an  exception  for  authority 
involving  environmentally  sensitive 
airports,  such  as  Orange  County,  and  for 
authority  granted  through  the  automatic 
market  entry  (AME)  and  dormant 
authority  programs  under  the  Act.  The 
carrier  stated  that  we  deferred 
implementation  for  certain  markets  of 
Phases  I  and  II  of  the  restriction  removal 
program  pending  completion  of  an 
environmental  impact  statement,  and 
argued  that  we  do  the  same  explicitly 
here.  In  addition,  it  proposed  to  exclude 
any  route  authority  granted  tjirough 
AME  or  dormant  authority  provisions 
from  the  final  stage  of  the  restriction 
removal  program  on  the  grounds  that 
Congress  intended  that  any  authority 
granted  under  these  sections  be 
“carefully  limited”  and  not  be  treated 
the  same  as  other  route  authority. 

On  November  26,  Air  California  filed 
an  amendment  to  its  comments.  In  that 
amendment,  it  reiterated  its  argument 
that  authority  granted  through  the  AME 
program  should  be  exempted  from  the 
proposed  rule.  It  stated  that  the  AME 
program  provides  that  each  carrier  may 
protect  one  route  and  argued  that  this 
rule,  by  awarding  unrestricted  new 
authority,  deprives  carriers  of  this  route 
protection. 

On  December  8, 1980,  the  Commuter 
Airline  Association  of  America  [CAA-A) 
filed  comments  in  opposition  to  Air 
California’s  proposals  that  we  exempt 
environmentally  sensitive  airports,  and 
AME  and  dormant  oertificate  authority 
from  our  clarification.  It  stated  that  the 
environmental  issue  “can  be  handled  in 
less  anticompetitive  ways.”  In  addition. 


it  contended  that  AME  and  dormant 
authority  have  been,  and  should 
continue  to  be  treated,  the  same  as  other 
certificate  authority:  “Nothing  in  the 
Airline  Deregulation  Act  or  the 
legislative  history  of  the  Act  shows  that 
Congress  intended  such  certificate 
authority  to  be  inferior  in  any  respect  to 
other  certificate  authority.” 

We  share  the  environmental  concerns 
expressed  by  Air  California.  Thus,  we 
will  make  an  exception  from  the 
proposed  clarification  for  cases  where 
we  believe  that  there  may  be  potentially 
significant  environmental  effects.  This 
exception  is  consistent  with  our  past 
policy  of  withholding  additional  route 
authority  at  those  points  where  we  have 
determined  that  our  responsibility  under 
the  National  Environmental  Policy  Act 
of  1969  and  Part  312  of  our  regulations 
requires  that  we  undertake  an  analysis 
of  the  environmental  impact  of 
increased  route  authority.  We  have 
deferred,  and  will  continue  to  defer, 
awards  of  additional  route  authority 
pending  environmental  analyses  at  three 
points:  Orange  County,  California,  and 
West  Palm  Beach  and  Sarasota/ 
Bradenton,  Florida.’ 

We  will  not,  however,  make  any 
exception  for  authority  granted  through 
the  AME  or  dormant  authority 
provisions  of  the  Act.  We  agree  with 
CAAA’s  argument  that  both  of  these 
programs  were  designed  primarily  to 
expedite  entry  and  not  as  a  form  of 
market  protection.  As  Air  California 
points  out.  Congress  was  very  specific  in 
drafting  these  two  programs.  Congress 
did  not  make  any  distinction  concerning 
the  legal  significance  of  this  authority 
once  it  has  been  granted  and  added  to 
carriers’  certificates.  Therefore,  we  will 
impose  no  exemptions  here  based  on  a 
theory  of  Congressional  intent. 

Moreover,  we  reject  Air  California’s 
argument  that  this  rule  awarding 
unrestricted  new  authority  contravenes 
the  statutory  provision  that  each  carrier 
have  one  protected  market.  This 
argument  is  not  persuasive  since  it 
overlooks  the  fact  that  the  right  to 
protect  one  market  applies  only  vis-a-vis 
another  carrier  selecting  that  market 
under  the  AME  provisions.  Section 
401{dK7)fc). 

These  conclusions  are  addressed  to 
the  question  of  dormant  authority 
generically.  The  question  of  whether  this 
Part  should  apply  to  urmsed  authority 


'  For  a  discussion  of  Orange  County,  see 
CoHfornia-Nevada  Low  Pare  Romte  Proaeeding, 
Order  79-4-85.  April  12, 1979,  and  Order  80-5.^ 
May  7, 1980;  for  West  Palm  Beach,  see  Palm  Beach 
Environmental  Study,  Order  80-2-18,  February  5, 
1980;  and  for  Sarasota /Bradenton,  see  Addittionoi 
Northwest/Ohio  VoMey^Ftorida  Show  Cause 
Proceeding.  Order  80-4-137,  April  16, 1980. 


granted  to  carriers  not  previously  found 
fit  is  a  separate  issue  which  we  intend 
to  address  in  another  rulemaking 
proceeding,  which  will  be  instituted 
shortly.  Additionally,  we  note  that  a 
substantial  change  in  the  scope  of  a 
carrier’s  operations,  even  if  it  had 
previously  been  found  fit,  would  require 
the  carrier  to  submit  additional  fitness 
data  to  the  Board  under  Part  204. 

Because  all  operating  restrictions  are 
to  be  removed  as  of  December  31,  there 
is  a  need  to  alert  carriers  to  the  Board’s 
decision  in  this  rulemaking  before  that 
date.  For  this  reason,  there  is  good  cause 
to  make  the  rule  effective  immediately. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  203,  Removal 
of  Certificate  Restrictions,  as  follows: 

PART  203  [AMENDED] 

1.  The  authority  for  Part  203  is: 

Authority:  Secs.  102,  204,  401,  Pub.  L.  85- 

726,  as  amended,  72  Stat.  740,  743,  754;  49 
U.S.C.  1302, 1324, 1371. 

2.  A  new  paragraph  (f)  is  added  to 
§  203.3  to  read: 

§  203.3  Timetable  for  automatic  removal 
of  restrictions. 

***** 

(f)  After  December  31, 1980,  any  route 
authority  granted  by  the  Board  to  a 
carrier  will  include  nonstop  authority  to 
all  existing  points  on  the  carrier’s  route 
system,  except  for  those  points  where 
new  authority  has  been  deferred  by 
Board  order  pending  environmental 
analysis. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kayior, 

Secretary. 

(FR  Doc.  80-40689  Filed  12-30-80;  8:45  am) 

BILLING  CODE  6320-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1208 

Reporting  Procedures  for  NASA  and 
Aerospace  Related  Employment 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Revocation. 

summary:  Pub.  L.  96-^70,  the 
“Congressional  Reports  Elimination  Act 
of  1980,”  repealed  Section  6(d)  of  the 
NASA  Authorization  Act,  1970,  (42 
U.S.C.  2462(d),  83  Stat.  199),  the  so- 
called  Proxmire  Amendment,  and, 
therefore,  abolishes  the  report  that 
NASA  was  required  to  m^e  annually  to 
Congress  on  the  names,  duties  and  rates 
of  pay  of  former  and  current  NASA 
employees  who  previous^  or 
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subsequently  worked  for  aerospace 
contractors. 

EFFECTIVE  DATE:  October  19, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  F.  Duggan,  Chief,  Personnel 
Analysis  and  Planning  Office,  Personnel 
Programs  Division,  National 
Aeronautics  and  Space  Administration, 
Washington,  D.C.  20546.  telephone  [202) 
755-3993. 

SUPPLEMENTARY  INFORMATION:  Previous 
reporting  requirements  were  published 
in  41  FR  53652,  December  8, 1976,  as 
amended  at  43  FR  52215,  November  9, 

1978.  Since  this  action  is  administrative 
and  editorial  in  nature,  notice  and  public 
procedures  thereon  are  not  required. 

PART  1208  [Reserved] 

14  CFR  Chapter  V  is  amended  by- 
removing  and  reserving  Part  1208. 

Robert  A.  Frosch. 

Administrator. 

December  22, 1980. 

(FR  Doc.  «M0612  Filed  12-30-80;  8:45  am) 

BILLING  CODE  7S10-01-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1000 

Commission  Organization  and 
Functions 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  publishing 
revisions  to  its  statement  of  organization 
and  functions  to  reflect  organizational 
changes  made  since  December  31, 1979. 
EFFECTIVE  DATE:  These  revisions  are 
effective  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sadye  Dunn,  Secretary,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.  20207,  Telephone  202- 
634-7700. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  revising  its  statement  of 
organization  and  functions,  16  CFR  Part 
1000,  to  include  changes  since  the  Part 
was  last  published  on  December  31, 

1979,  44  FR  77150. 

Currently  the  functions  of  the  Office 
of  the  General  Counsel  are  described  in 
section  1000.14  and  the  functions  of  the 
Directorate  for  Compliance  and 
Enforcement  are  described  in  §  1000.27. 
This  notice  revises  those  sections  to 
reflect  the  fact  that  the  litigation 
functions  of  the  offices  have  been 
realigned.  The  Office  of  General 
Counsel  now  handles  all  of  the 
Commission’s  federal  court  litigation 
while  the  former  Directorate  for 
Compliance  and  Enforcement,  now 
renamed  the  Directorate  for  Compliance 


and  Administrative  Litigation,  handles 
all  of  the  Commission’s  administrative 
litigation. 

Also,  the  functions  of  the  former 
Directorate  for  Engineering  and 
Sciences,  currently  described  in 
§  1000.25,  have  been  divided  between 
two  new  organizations:  the  Directorate 
for  engineering  Sciences,  and  the 
Directorate  for  Health  Sciences.  This 
notice  revises  §  1000.25  to  describe  the 
Directorate  for  Engineering  Sciences  and 
adds  §  1000.26,  previously  reserved,  to 
describe  the  Directorate  for  Health 
Sciences. 

Since  this  amendment  deals  only  with 
internal  agency  organization,  it  is  being 
made  effective  immediately  and 
comments  are  not  being  solicited. 

For  the  foregoing  reasons.  Part  1000  of 
Chapter  II  of  Title  16  of  the  Code  of 
Federal  Regulations  is  amended  as 
shown. 

1.  The  authority  citation  for  Part  1000 
reads  as  follows: 

Authority:  5  U.S.C.  552[a). 

2.  In  Part  1000,  §§  1000.14, 1000.25, 
1000.26  and  1000.27  are  revised  to  read 
as  follows: 

§  1000.14  Office  of  the  General  Counsel. 

The  Office  of  the  General  Counsel 
provides  advice  and  counsel  to  the 
Commissioners  and  organizational 
components  of  the  Commission  on 
matters  of  law  arising  from  operations 
of  the  Commission.  It  prepares  the 
Commission’s  legislative.program  and 
comments  on  relevant  legislative 
proposals  originating  elsewhere.  The 
Office  in  conjunction  with  the 
Department  of  justice,  is  responsible  for 
the  conduct  of  all  Federal  court  litigation 
to  which  the  Commission  is  a  party.  The 
Office  also  advises  the  Commission  on 
administrative  litigation  matters.  The 
Office  provides  final  legal  review  of  and 
makes  recommendations  to  the 
Commission  on  proposed  product  safety 
standards,  rules,  regulations,  petition 
actions,  and  substantial  hazard  actions. 

It  also  provides  legal  review  of  certain 
procurement,  personnel,  and 
administrative  actions  and  drafts 
documents  for  publication  in  the  Federal 
Register. 

§  1000.25  Directorate  for  Engineering 
Sciences. 

The  Associate  Executive  Director  for 
Engineering  Sciences  manages  the 
Directorate  of  Engineering  Sciences.  * 
which  is  responsible  for  developing 
technical  policy  and  implementing  the 
Commission’s  engineering  programs. 

The  Directorate’s  functional 
responsibility  includes  development  and 
evaluation  of  product  safety  standards 
and  test  methods  based  on  engineering 
and  other  physical  sciences  and  the 


conduct  and  relevant  evaluation  of 
specific  product  testing  to  support 
general  agency  regulatory  activities.  The 
Directorate  develops  and  evaluates 
performance  criteria,  design 
specifications,  and  quality  control 
standards  for  certain  consumer  products 
and  provides  scientific  and  technical 
expertise  to  the  Commission.  It  conducts 
and  evaluates  engineering  tests  and  test- 
methods,  participates  in  the  engineering 
development  of  product  safety 
standards,  and  provides  advice  on 
proposed  mandatory  standards  and 
industry  voluntary  standard  efforts.  It 
performs  or  monitors  research  in  the 
engineering  sciences  including  the 
translation  of  human  factors  and 
engineering  factors  and  provides 
supervision  to  the  Commission’s 
engineering  laboratory  and  engineering 
test  facility  and  provides  analytical 
services  in  support  of  the  Commission’s 
enforcement  activities.  Engineering 
conducts  studies  of  the  safety  of 
consumer  products.  It  coordinates 
engineering  research  testing  and 
evaluation  activities  with  the  National 
Bureau  of  Standards  and  other  Federal 
agencies,  private  industry,  and  consumer 
interest  groups.  The  Directorate  gives 
statistical  support  for  the  engineering 
aspects  of  standards  development, 
certification  programs,  and  sampling  for 
field  inspection  programs.  The 
Directorate  provides  technical 
supervision  and  direction  of  all 
engineering  activities  including  tests  and 
analyses  conducted  in  the  field.  The 
Directorate  provides  engineering 
technical  support  to  all  Commission 
organizations,  activities  and  programs. 

§  1000.26  Directorate  for  Health  Science. 

The  Associate  Executive  Director  fo^ 
Health  Sciences  manages  the 
Directorate  for  Health  Sciences,  which 
is  responsible  for  management  of  the 
Commission’s  chronic  hazards  program, 
development  and  evaluation  of  the 
scientific  content  of  product  safety 
standards  and  test  methods  based  on 
the  chemical,  biological  and  medical 
sciences,  and  the  conduct  and 
evaluation  of  specific  product  testing  to 
support  general  agency  regulatory 
activity.  The  Directorate  provides 
scientific  expertise  to  the  Commission 
and  it  develops  and  evaluates 
performance  criteria,  design 
specifications,  and  quality  control 
standards  for  certain  consumer 
products.  It  conducts  and  evaluates 
scientific  tests  and  test  methods, 
participates  in  the  scientific 
development  of  product  safety 
standards,  and  provides  advice  on 
proposed  standards.  It  collects  scientific 
and  technical  data,  reviews  and 
evaluates  toxicological  and  chemical 
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hazards,  and  determines  exposure, 
uptake  and  metabolism,  including 
identification  of  the  toxicological  and 
psychological  bases  which  cause  some 
population  segments  to  be  at  special 
risk.  It  performs  risk  assessments  for 
chemical  and  physical  hazards  in 
consumer  products.  It  performs  or 
monitors  research,  and  conducts  studies 
of  the  safety  of  or  of  improving  the 
safety  of  consumer  products.  It'provides 
the  Commission’s  primary  source  of 
expertise  for  implementation  of  the 
Poison  Prevention  Packaging  Act.  It 
provides  the  Commission’s  expertise  on 
manufacturing  practices  and  quality 
assurance  for  chemical  consumer 
products  and  it  provides  technical 
supervision  to  agency  field  chemistry 
laboratories  and  other  chemical  or 
toxicological  testing  facilities.  It 
provides  scientific  and  technical  support 
to  all  commission  organizations, 
activities,  and  programs.  The 
Directorate  manages  the  Commission’s 
participation  in  the  Interagency 
Regulatory  Liaison  Group  and  provides 
technical  liaison  with  the  National 
Toxicological  Program,  the  National 
Cancer  Institute,  the  Environmental 
Protection  Agency,  and  other  federal 
programs  and  wganJaations  concerned 
with  reducing  the  risks  to  eonsumers 
from  exposure  to  chemical  hazards. 

§  1000.27  Directorate  for  Compliance  and 
Administrative  Htigatioa 

The  Associate  Executive  Director  for 
Compliance  and  Administrative 
Litigation  manages  the  Directorate  for 
Compliance  and  Administrative 
Litigation.  The  Directorate  conducts  or 
supervises  the  conduct  of  compliance 
and  administrative  enforcement  activity 
under  all  administered  acts,  provides 
advice  and  guidance  to  regulated 
industries  on  complying  with  all 
administered  acts  and  reviews  proposed 
standards  and  rules  with  respect  to  their 
enforceability.  The  Directorate’s 
responsibility  also  includes  identifying 
and  acting  on  safety  hazards  in 
consumer  products  already  in 
distribution,  promoting  industry 
compliance  with  existing  safety  rules, 
and  conducting  litigation  before  an 
administrative  law  judge  relative  to 
administrative  complaints.  It  provides 
advice  and  case  guidance  to  field  offices 
and  participation  in  the  development  of 
standards  before  their  promulgation  to 
assure  enforceability  of  the  final 
product.  It  enforces  the  Consumer 
Product  Safety  Act  requirement  that 
firms  identify  and  report  product  defects 
which  could  present  possible  substantial 
hazards.  It  reviews  consumer 
complaints,  in-depth  investigations,  and 
other  data  to  identify  those  consumer 
products  containing  such  hazards  or 
which  do  not  comply  with  existing 


safety  requirements.  The  Directorate* 
negotiates  and  subsequently  monitors 
corrective  action  plans  designed  to 
recall  defective  or  nomcomplying 
products  and  gives  public  warning  to 
consumers  where  appropriate.  It  gathers 
information  on  generic  product  hazards 
which  may  lead  to  subsequent  initiation 
of  safety  standard  setting  procedures. 
The  Directorate  develops  surveillance 
strategies  and  programs  designed  to 
assure  compliance  with  Commission 
standards  and  regulations.  It  originates 
instructions  to  field  offices  and  provides 
subsequent  interpretations  or  guidance 
for  field  surveillance  and  enforcement 
activities. 

Dated:  December  23, 1980. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  80.^*0673  Filed  12-30-80:  8:46  am] 

BtLLING  CODE  63S5-01-M 


16CFR  Part  1205 

Safety  Standard  for  Walk-Behind 
Power  Lawn  Mowers 

agency:  Consumer  Product  Safety 

Commission. 

action;  Final  rule. 

SUMMARY:  The  Commission  amends  the 
Safety  Standard  for  Walk-Behind  Power 
Lawn  Mowers  to  conform  its  provisions 
to  a  recent  court  decision  and  a  recent 
congressional  enactment  and  to  provide 
a  more  detailed  figure  of  the  label  so 
that  is  easier  to  understand.  The 
changes  to  the  Standard  are: 

a.  The  separate  requirement  for  a  foot 
probe  test  of  the  discharge  chute,  that  is 
in  addition  to  the  requirement  for  a  foot 
probe  test  at  the  rear  of  the  mow'er,  is 
deleted.  Figs.  3,  4,  and  5  are  amended 
accordingly. 

b.  The  effective  date  of  the  Standard 
is  changed  from  December  31, 1981,  to 
june  30, 1982. 

c.  Additional  designations  for  the 
colors  to  be  used  in  the  prescribed 
warning  label  are  provided  in  Fig.  7. 
DATES:  The  amendments  to  the  Standard 
are  effective  January  30, 1981.  The 
performance  requirements  of  the 
Standard  apply  to  certain  rotary  power 
lawn  mowers  manufactured  after  June 
30, 1982.  The  labeling  requirement  is 
currently  in  effect  and  applies  to  both 
rotary  and  reel-type  mowers 
manufactured  after  December  31, 1979. 
FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Concerning  the  enforcement  of  the 
Standard:  Paul  Galvydis,  Directorate  for 
Compliance  and  Administrative 
Litigation,  (301)  492-6400.  (2)  Concerning 
the  development  of  the  Standard:  David 
Parrish,  Office  of  Program  Management, 
(301)  492-6557.  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 


SUPPLEMENTARY  INFORMATION:  On 

February  15, 1979,  the  Commission 
published  the  Safety  Standard  for  Walk- 
Behind  Power  Lawn  Mowers,  16  CFR 
Part  1205  (44  FR  9990).  The  Standard 
requires  a  label  warning  of  the  danger  of 
blade  contact  on  both  reel-type  and 
rotary  walk-behind  power  lawn  mowers. 
In  addition,  the  Standard  contains 
performance  requirements  intended  to 
reduce  injuries  from  contact  with  the 
rotating  blades  of  rotary  power  mowers. 
In  order  to  reduce  injuries  to  the 
operator's  hands  and  feet,  the  Standard 
requires  that  rotary  walk-behind  power 
mowers  have  a  blade  control  system 
that  will  stop  the  mower  blade  within  3 
seconds  after  the  operator’s  hands  leave 
the  normal  operating  position.  If  the 
manufacturer  chooses  to  stop  the  blade 
by  stopping  the  engine,  the  mower  must 
be  equipped  with  a  power  start 
mechanism.  If  the  mower  has  only 
manual  start,  stopping  the  blade  by 
stopping  the  engine  is  not  allowed  by 
the  Standard.  In  order  to  reduce  injuries 
to  the  operator’s  feet,  the  Standard  as 
originally  issued  also  required  that  if  the 
rear  periphery  and  discharge  chute  of  a 
mower  are  probed  with  a  specified  foot 
probe,  neither  the  probe  nor  any  part  of 
the  mower  shall  enter  the  path  of  the 
blade. 

A.  Foot  Probe  of  the  Discharge  Chute 

Immediately  after  the  Standard  was 
issued,  6  petitioners  associated  with  the 
lawn  mower  industry,  and  1  consumer, 
filed  petitions  for  judicial  review  of  the 
Standard.  These  petitions  were 
consolidated  in  the  United  States  Court 
of  Appeals  for  the  Fifth  Ciruit. 

On  June  19. 1980,  the  Court  issued  an 
opinion  fully  upholding  the  major 
provisions  of  the  Standard  but  vacating 
the  separate  requirement  that  the 
discharge  chute  must  be  tested  with  the 
foot  probe.  Southland  Mower  Co.  et.  a!. 

V.  C.P.S.C.,  619  F.2d  499  (5th  Cir.  1980). 
Accordingly,  the  version  of  the  Standard 
printed  in  the  Code  of  Federal 
Regulations  is  being  amended  to  delete 
the  portion  of  the  Standard  vacated  by 
the  Court.  This  is  accomplished  by 
deleting  the  words  “any  discharge 
opening  and’’  from  §  1205.(b)(l)(ii)  of  the 
Standard.  However,  the  area  required  to 
be  probed  at  the  rear  of  the  mower  is  60 
degrees  to  the  right  and  60  degrees  to 
the  left  of  the  fore-aft  centerline  of  the 
cutting  width,  and  this  requirement 
includes  probing  of  any  portion  of  a 
discharge  chute  located  within  this  area. 

Section  9  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2058(c),  provides 
that  when  consumer  product  safety  rules 
are  issued,  the  Commission  must  make 
certain  findings  and  include  these 
findings  in  the  rule.  These  findings  are 
as  set  forth  in  §  1205.8.  The  requirement 
that  was  vacated  by  the  Court  affects  so 
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few  injuries  and  constitutes  such  a  small 
part  of  the  anticipated  cost  to 
manufacturers  of  mowers  complying 
with  the  Standard  that  the  specific 
findings  set  forth  in  the  rule  remain 
unchanged.  However,  the  reference  to 
probing",  plus  the  discharge  chute,"  in 
§  1205.8(e)(2)  has  been  deleted. 

13.  Effective  Date 

When  the  Standard  was  issued,  it 
provided  that  the  requirements  other 
than  labeling  would  become  effective 
after  December  31, 1981.  However,  in  the 
1980  appropriations  bill  (Pub.  L.  96-526), 
the  Congress  delayed  the  effective  date 
until  June  30, 1982.  Section  1205.2  of  the 
Standard  has  been  amended 
accordingly. 

C.  Warning  Label 

Figure  7  has  been  amended  to  add  e 
specific  designation  for  the  white 
backgrounds  for  the  hand  symbol  and 
the  word  “DANGER".  Also,  the  black 
border  lines  around  the  outside  edge  of 
the  label  have  been  specifically 
designated.  The  Commission  believes 
these  designations  were  inherent  in  the 
original  label  figure,  but  they  are  being 
added  at  this  time  in  order  to  simplify 
the  understanding  of  the  label 
requirements.  This  interpretation  is 
consistent  with  the  labels  generally  in 
use  in  the  industry,  and  the  Commission 
concludes  that  this  change  in  the  label  is 
an  interpretative  rule  exempt  firom  the 
requirement  for  a  general  notice  of 
proposed  rule  making  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(A). 

)D.  Other  Considerations 

Since  the  amendments  described 
above  merely  change  the  Standard  as 
published  in  the  Code  of  Federal 
Regulations  to  reflect  the  accomplished 
actions  of  the  Court  and  the  Congress, 
or  otherwise  do  not  have  any 
substantial  impact  on  the  public  or  the 
regulated  industry,  the  Commission 
concludes  that  the  amendments  to  the 
Standard  described  above  are  not 
material  changes  to  the  Standard. 
Therefore,  as  stated  in  Section  9(e)  of 
the  Act,  15  U.S.C.  2058(e),  the 
procedures  of  Sections  7  and  9(a)-(d)  of 
the  Act  are  not  applicable. 

The  Commission  originally  issued  the 
vtrarning  label  under  the  authority  of 
both  Sections  7  (15  U.S.C.  2056)  and 
27(e)  (15  U.S.C.  2076(e))  of  the  Act.  In  its 
opinion  on  the  petitions  for  review  of  the 
Standard,  the  Court  upheld  the  label 
requirement  under  Section  7  of  the  Act,' 
but  indicated  that  this  particular  label 
did  not  constitute  “performance  and 
technical  data"  that  could  be  required 
under  Section  27(e).  However,  since  the 


label  requirement  was  upheld  by  the 
Court  under  Section  7,  §  1205.8(i)(ll)  of 
the  Standard,  relating  to  the  issuance  of 
the  label  requirement  under  Section 
27(e),  is  no  longer  necessary  and  has 
been  deleted. 

On  May  23, 1980,  the  Outdoor  Power 
Equipment  Institute  petitioned  the 
Commission  for  a  six  month  extension 
of  the  effective  date  of  the  Standard 
(Petition  No.  CP  80-6)  on  the  ground  that 
additional  testing  was  needed  before 
complying  mowers  were  introduced  in 
the  market.  On  October  2, 1980,  the 
Commission  denied  this  petition 
because  it  did  not  establish  that  the 
industry  would  be  unable  to  perform 
adequate  testing  and  incorporate 
necessary  changes  before  the  beginning 
of  the  1981-82  production  cycle. 
Ordinarily,  the  denial  of  such  a  petition 
would  be  announced  in  a  separate 
Federal  Re^ster  notice  detailing  the 
reasons  for  denial.  However,  in  view  of 
the  congressional  action  extending  the 
eHective  date,  discussed  above,  an 
additional  Federal  Register  notice 
concerning  this  subject  is  not  necessary  . 

Section  1205.7  of  the  Standard  is  a 
“stockpiling  rule"  that  prohibits 
excessive  production  of  noncomplying 
mowers  before  the  effective  date  of  the 
Standard.  This  provision  provides  that 
between  the  issuance  of  the  standard 
and  its  effective  date,  a  manufacturer 
may  not  produce  noncomplying  mowers 
at  a  rate  that  exceeds  120  percent  of 
their  rate  of  production  during  a  365-day 
base  period  selected  by  the 
manufacturer  between  September  1. 
1971,  and  August  31, 1978.  Since  this 
provision  refers  to  “the  effective  date" 
and  not  to  the  particular  effective  date 
originally  established,  §  1205.7  will 
apply  to  the  period  covered  by  the 
co^ressionally  enacted  extension 
without  the  need  for  any  amendment  to 
that  section. 

Therefore,  for  the  reasons  given 
above,  the  Commission  amends  Subpart 
A  of  Part  1205,  Subchapter  B,  Chapter  U, 
of  Title  16  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  1205 
Is  amended  to  read  as  follows: 

Authority:  Secs.  2,  3, 7, 9, 14, 19,  Pub.  L.  92- 
573,  86  Stat.  1207, 1208, 1212-1217, 1220, 1224, 
15  U.S.C.  2051.  2052,  2056,  2063. 

§1205.2  [Amended] 

2.  In  §  1205.2,  “December  31, 1981"  is 
changed  to  “June  30, 1982". 

§  1205.4  [Amended] 

3.  In  the  third  line  of  §  1205.4(b)(l)(ii), 
“any  discharge  opening  and"  is 
removed. 


§  1205.6  (Amended] 

4.  In  lines  19  and  20  of  §  1205.8(e)l2).  “, 
plus  the  discharge  chute,"  is  removed. 

5.  The  following  Figures  are 
substituted  for  Sigs.  3-5  and  7. 

IStUJNG  CODE  63S5-01-H 
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§  1205.8  [Amended] 

6.  Section  1205.8(i)(ll]  is  removed. 
Dated:  December  24, 1980. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  80-40672  Filed  12-30-80;  8:43  am] 

BILLING  CODE  63SS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229  and  239 

[Release  Nos.  33-6273, 34-17397] 

Quarterly  Reporting  Requirements  for 
Smaller  Life  Insurance  Companies 
Whose  Shares  Are  Not  Actively 
Traded 

agency:  Securities  and  Exchange 
Commission. 

action:  Rule  amendments. 

summary:  The  Commission  is  further 
deferring,  until  1982,  the  effective  date  of 
the  quarterly  reporting  requirements  for 
smaller  life  insurance  companies  whose 
shares  are  not  actively  traded.  Such 
additional  delay  is  necessary  to  allow 
sufficient  time  for  the  Commission  to 
consider  establishing  a  system  of 
classifying  small  issuers  for  purposes  of 
modifying  certain  reporting 
requirements  under  the  Securities 
Exchange  Act  of  1934. 

EFFECTIVE  DATE:  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Eizelman,  Office  of  Small 
Business  Policy,  Division  of  Corporation- 
Finance,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549,  (202)  272-2644. 
SUPPLEMENTARY  INFORMATION:  On 
September  20, 1976,  the  Commission 
issued  Accounting  Series  Release  No. 

197  [41  FR  42645]  *  to  require  quarterly 
financial  reporting,  on  Form  10-Q,  [17 
CFR  249.308a]  by  life  insurance 
companies  and  holding  companies 
having  only  life  insurance  subsidiaries. 
In  that  release  the  Commission  stated: 

Recognizing  that  some  life  insurers  do  not 
presently  prepare  quarterly  financial 
information,  the  Commission  believes  that 
the  reporting  responsibilities  imposed  by 
these  amendments  should  first  be  applied  to 
those  life  insurance  companies  whose 
activities  are  most  closely  followed  by 
analysts  and  investors.  At  the  same  time  and 
taking  into  account  the  lead  time  and  start-up 
requirements  for  those  companies  not 
currently  preparing  quarterly  financial 
information  on  a  generally  accepted 


’  Certain  eorrcoiions  to  that  release  were  made  in 
Aceounttng  Scries  Release  No.  218  [42  FR  27879], 
May  23, 1977. 


accounting  principles  (GAAP]  basis,  the 
Commission  has  decided  to  defer  the 
effective  date  of  these  amendments  until  1978 
for  life  insurance  companies  whose  shares 
are  not  actively  traded.  In  addition,  the 
Commission  notes  that  its  Advisory 
Committee  on  Corporate  Disclosure  is 
reviewing  the  overall  question  of  the 
reporting  responsibilities  of  smaller 
companies. 

In  Accounting  Series  Release  No.  228, 
October  7, 1977,  [42  FR  54531],  the 
Commission  further  deferred  through 
1978  the  effective  date  of  these 
requirements.  Subsequently,  on 
November  3, 1977,  the  Commission’s 
Advisory  Committee  on  Corporate 
Disclosure  issued  its  report  which 
included  a  recommendation  that  the 
Commission  hold  public  hearings  to 
determine:  (1]  whether  and  to  what 
extent,  the  Commission  should  attempt 
to  define  a  category  of  "small 
companies”  for  the  purpose  of  requiring 
less  burdensome  reporting;  (2]  how  such 
a  classification,  if  desirable  and 
possible,  should  be  defined;  and  (3]  if 
definition  is  possible,  what  reductions  of 
reporting  requirements  are  possible, 
consistent  with  the  purposes  of  the 
Federal  securities  laws. 

During  April  and  May  of  1978  the 
Commission  staff  conducted  a  series  of 
public  hearings  in  several  parts  of  the 
country  at  which  the  problems  of  small 
companies  were  discussed.  In 
Accounting  Series  No.  259,  December  28, 
1978  [44  FR  1727],  and  in  Securities  Act 
Release  No.  6170,  December  19, 1979  [44 
FR  76777],  the  Commission  again 
deferred,  through  1980,  the  effective  date 
of  the  quarterly  reporting  requirements 
for  life  insurance  companies  whose 
shares  are  not  actively  traded.  The 
reason  for  these  deferrals  was  to  allow 
the  staff  time  to  review  the  testimony 
taken  at  the  hearings  to  ascertain  future 
policies  relating  to  small  companies 
generally  and  in  particular  to  consider 
the  development  of  one  or  more  classes 
of  small  issuers  for  purposes  of  reducing 
the  reporting  requirements  under 
Sections  13  and  15(d]  of  the  Securities 
Exchange  Act  of  1934  (‘‘Exchange  Act”] 
[15  U.S.C.  78m  and  78o(d]].  As  a  result  of 
these  efforts,  numerous  changes  in  the 
Commission’s  rules  and  regulations 
have  occurred  which  impact 
significantly  on  small  businesses.  In 
Securities  Exchange  Act  Release  No. 
16886,  June  2, 1980  [45  FR  40145],  the 
Commission  published  advance  notice 
of  proposed  rulemaking  regarding  the 
classification  of  small  issuers  which 
might  have  different  reporting  and  other 
obligations  under  the  Exchange  Act  The 
Commission  asked  commentators  to 
recommend  specific  criteria  to  be  used 
to  define  small  issuers  and  which 


reporting  requirements,  if  any,  might  be 
modified  for  them.  The  Commission 
intends  to  make  specific  proposals  in 
this  area  early  by  1981.  Such  proposals 
may  have  a  direct  impact  on  smaller  life 
insurance  companies.  Accordingly,  the 
Commission  has  decided  to  further  defer 
from  fiscal  years  ending  after  December 

15. 1981  to  years  ending  after  December 

20. 1982  the  effective  date  of  the 
quarterly  reporting  requirements  for  life 
insurance  companies  whose  shares  are 
not  actively  traded. 

For  the  reasons  stated  above  and 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.],  the 
Commission  finds  for  good  cause  that 
notice  and  public  procedure  on  these 
rule  amendments  are  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  and  that  there  is  good  cause  for 
making  these  amendments  effective 
immediately. 

Text  of  Amendments 

The  Commission  hereby  revises 
paragraphs  (c](l]  of  §§  240.13a-13  and 
240.15d-13  of  17  CFR  Part  240,  to  defer 
the  effective  date  specified  therein  as 
given  below. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

§  240. 1 3a- 1 3  Quarterly  reports  on  Form 
10-Q  (§  249.308a  of  this  chapter). 

*  «  *  *  * 

(c]  *  •  * 

(1]  Life  insurance  companies  and 
holding  companies  having  only  life 
insurance  subsidiaries  for  quarters  in 
fiscal  years  ending  on  or  before 
December  20, 1982,  if  they  do  not  meet 
the  tests  specified  in  item  12.  paragraph 
(a](l](i].  of  §  229.20;  or 
*  *  *  *  * 

§240.15d-13  Quarterly  reports  on  Form 
10-Q  (§  249.308a  of  this  chapter). 

[c]*  ‘  * 

(1]  Life  insurance  companies  and 
holding  companies  having  only  life 
insurance  subsidiaries  for  quarters  in 
fiscal  years  ending  on  or  before 
December  20, 1982,  if  they  do  not  meet 
the  test  specified  in  item  12,  paragraph 
(a](l](i],  of  §  229.20;  or 

a  *  ii  *  * 

(Secs.  12, 13, 13(d)  and  23(a]  (15  U.SJC.  783. 
78m,  78o(d)  and  78w(a))  of  the  Securities 
Exchange  Act  of  1934] 
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By  the  Commission. 
December  22, 1980. 

Shirley  E.  Hollis, 

Assistant  Secretary'. 

|FR  Ooc.  80-40669  Filed  12-30-80.  8:45  am| 
BILLING  CODE  8010-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  282 
(Docket  No.  RM79-47] 
incremental  Pricing 

Issued:  December  22, 1980. 
agency:  Federal  Energy  Regulatory 
Commission. 

action:  Order  denying  rehearing. 

summary:  On  October  21. 1980,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule  (Order 
No.  103)  relating  to  state  or  local 
incremental  pricing  plans  and  state  or 
local  ratemaking  plans  proposed  as 
alternatives  to  the  Commission’s 
incremental  pricing  program  (45  FR 
71781,  October  30, 1980).  Five  petitions 
for  rehearing  of  Order  No.  103  were 
timely  filed.  The  Commission  denies 
rehearing  of  Order  No.  103,  because  the 
arguments  raised  in  the  petitions  have 
been  fully  discussed  in  Order  No.  103. 
FOR  FURTHER  INFORMATION  CONTACT. 
Barbara  K.  Christin,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C. 
20426,  (202)  357-8033. 

Before  Commissioners:  Georgiana 
Sheldon,  Acting  Chairman;  Matthew 
Holden,  Jr.,  George  R.  Hall  and  J.  David 
Hughes.  Statewide  Exemptions  From 
Incremental  Pricing;  Order  Denying 
Rehearing. 

Issued:  December  22, 1980. 

On  October  21, 1980,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule 
amending  its  regulations  on  incremental 
pricing  (18  CFR  Part  282)  under  Title  II 
of  the  Natural  Gas  Polipy  Act  of  1978 
(NGPA)  (15  U.S.C.  3301-3432).  The  final 
rule  (Order  No.  103,  45  FR  71781, 

October  30, 1980)  added  new  §  §  282.104 
and  282.208  relating  to  state  or  local 
incremental  pricing  plans  and 
alternative  plans  and  revised  §  282.504. 

With  respect  to  state  or  local 
incremental  pricing  plans,  new  §  282.104 
recognizes  the  authority  of  a  state  or  a 
local  municipality  to  implement  an 
incremental  pricing  plan  that  sets  retail 
rates  and  charges  for  natural  gas  to  non¬ 


exempt  industrial  users  at,  or  8bove,  the 
Commission’s  alternative  fuel  price 
ceilings.  Revisions  to  §  282.504(e)(2)  and 
(3)  relieve  natural  gas  suppliers  subject 
to  a  state  or  local  incremental  pricing 
plan  from  the  reporting  requirements  set 
forth  in  those  sections.  With  respect  to 
state  or  local  alternative  plans,  new 
§  282.208  establishes  procedures  for 
Commission  approval  and 
Congressional  review  of  a  state  or  local 
ratemaking  plan  proposed  as  an 
alternative  to  the  Commission’s 
incremental  pricing  program. 

Timely  petitions  for  rehearing  of 
Order  No.  103  were  filed  by  the 
Fertilizer  Institute,  American  Paper 
Institute,  American  Bakers  Association, 
Class  Containers  Corporation,  and 
Glass  Packaging  Institute.  The 
petitioners  objected  to  the  Commission’s 
position,  set  forth  in  Order  No.  103,  that 
a  state  has  the  authority  to  set  the  retail 
rates  for  natural  gas  used  as  boiler  fuel 
by  industrial  facilities  at,  or  above  the 
Commission’s  alternative  fuel  price 
ceilings. 

The  arguments  raised  by  petitioners  in 
their  applications  for  rehearing  have 
been  fully  addressed  by  the  Commission 
in  Order  No.  103,  and  further  discussion 
of  those  issues  here  would  not  be 
helpful.  Accordingly,  the  Commission 
denies  rehearing  of  Order  No.  103. 

The  Commission  Orders: 

The  petitions  for  rehearing  of  Order 
No.  103  are  denied. 

By  the  Commission. 

Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  80-40559  Hied  12-30-80:  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  397  and  398 

Milwaukee  Railroad  Restructuring  Act 
Regulations 

agency:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  A  new  Subchapter  I  is 
established  for  20  CFR  Chapter  II. 

On  November  4, 1979,  the  Milwaukee 
Railroad  Restructuring  Act,  Pub.  L.  96- 
101,  93  Stat.  736,  was  signed  into  law. 
The  Act  is  intended  to  provide  for  the 
orderly  restructuring  of  the  Milwaukee 
Railroad  and  for  the  protection  of  the 
employees  of  that  railroad. 

The  Milwaukee  Railroad 
Restructuring  Act  authorizes  the 
Railroad  Retirement  Board  to  administer 
the  payment  of  Supplementary 
UnemplojTnent  Insurance  and  New 
Career  Training  Assistance  benefits. 


The  regulations  set  out  below  explain 
the  eligibility  requirements  for  these 
benefits,  describe  how  and  when 
individuals  may  file  applications  for 
these  benefits,  and  explain  the 
computation  of  the  amount  of  benefits  to 
be  paid. 

EFFECTIVE  DATE:  December  31. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Marn,  Bureau  of  Unemployment 
and  Sickness  Insurance,  Railroad 
Retirement  Board,  844  Rush  Street. 
Chicago,  Illinois  60611,  (312)  751-4801 
(FTS  387-4801). 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Board’s  report 
under  E.Q.  12044,  a  proposal  to  develop 
regulations  to  implement  the  Board's 
responsibilities  imder  the  Milwaukee 
Railroad  Restructuring  Act  was 
submitted  to  the  Chief  Executive  Officer 
for  a  determination  as  to  whether  such 
regulations  would  be  significant.  The 
Chief  Executive  Officer  determined  that, 
while  the  proposed  regulations  would 
not  be  significant  under  the  criteria 
established  in  the  Board’s  report,  the 
regulations  should,  nevertheless,  be 
considered  as  significant  and  handled 
accordingly.  The  proposal  was  then 
submitted  to  the  Aree-member  Board 
and  the  Board  determined  that  no 
regulatory  analysis  would  be  required. 

The  Board  has  received  applications 
for  benefits  under  the  Milwaukee 
Railroad  Restructuring  Act  and  has 
begun  paying  benefits  to  eligible 
individuals.  Accordingly,  it  is  necessary 
for  the  Board  to  publish,  these  rules  as 
Final  Rules,  rather  than  Proposed  Rules, 
The  Board  will,  however,  accept 
comments  from  the  public  concerning 
these  regulations.-  Interested  persons 
may  submit  written  comments, 
suggestions,  data,  or  arguments  to  Ms. 
Mam.  Material  thus  submitted  will  be 
evaluated  and  acted  upon  in  the  same 
manner  as  if  this  document  were  a 
proposal.  Until  such  time  as  further 
changes  are  made,  however.  Parts  397 
and  398  shall  remain  in  effect,  thus 
permitting  the  public  business  to 
proceed  more  expeditiously. 

Part  397.8,  Employment  of  Milwaukee 
Road  Employees,  was  published  as  a 
Final  Rule  at  45  TO  17979  dated  March 
20, 1980,  and  when  Title  20  of  the  Code 
of  Federal  Regulations  was  revised 
effective  April  1, 1980,  Part  397  was 
inadvertently  carried  into  Subchapter  E. 

1.  Title  20,  Chapter  II  is  amended  by 
adding  a  new  Subchapter  I  as  follows: 

SUBCHAPTER  I— MILWAUKEE  RAILROAD 
RESTRUCTURING  ACT  REGULATIONS 

2.  Part  397  is  transferred  to 
Subchapter  I  and  is  revised  to  read  as 
follows: 
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PART  397— SUPPLEMENTARY 
UNEMPLOYMENT  INSURANCE 

Sec. 

397.1  Purpose. 

397.2  Definitions. 

397.3  Eligibility  for  supplementary 
unemployment  insurance  benefits 

397.4  Claims  for  benefits. 

397.5  Determination  of  benefit  rates. 

397.6  Initial  determinations  under  the 
Milwaukee  Railroad  Restructuring  Act 
and  reviews  of  appeals  from  such 
determinations. 

397.7  Recovery  of  benefits. 

397.8  Employment  of  Milwaukee  Road 
Employees. 

Authority:  Sec.  20,  Pub.  L  96-101,  93  Slat. 
746  (45  U.S.C.  918). 

§  397.1  Purpose. 

The  Railroad  Retirement  Board  is 
delegated  the  responsibility  of 
administering  the  supplementary 
unemployment  insurance  provisions 
under  section  10  of  the  Milwaukee 
Railroad  Restructuring  Act.  The  purpose 
of  these  regulations  is  to  delineate  the 
Board’s  functions  concerning  the 
pa3mient  of  supplementary 
unemployment  insurance  in  accordance 
with  that  Act  and  to  set  forth  the 
regulations  neoessary  for  the  Board  to 
pay  supplementary  unemployment 
insurance. 

§  397.2  Definitions. 

For  the  purpose  of  this  part,  except 
where  the  language  or  context  indicates 
otherwise: 

"Act"  means  the  Milwaukee  Railroad 
Restructuring  Act. 

"Average  monthly  normal 
compensation”  means  the  average 
monthly  earnings  for  the  employee  in 
question  in  employment  with  the 
Milwaukee  Railroad  during  the  period 
June  1, 1977  through  October  31, 1979,  as 
computed  under  §  397.5(b]  of  this  part. 
Included  in  monthly  earnings  are 
straight-time  pay,  vacation  pay,  birthday 
or  holiday  pay,  pay  for  personal  leave 
days,  guarantee  pay,  and  pay  while  on 
jury  duty. 

"Board”  means  the  Railroad 
Retirement  Board. 

"Discharge  for  cause”  means  ' 
termination  of  employment  for  a  reason 
relating  to  the  individual  as  opposed  to 
a  termination  of  employment  for  a 
reason  relating  to  a  change  or  reduction 
in  the  operations  of  a  rail  carrier,  to  a 
restructuring  of  a  railroad  carrier,  or  to 
similar  causes. 

"Employee”  includes  any  employee  of 
the  Milwaukee  Railroad  who  worked  on 
a  line  of  such  railroad  the  sale  of  which 
became  effective  October  1, 1979,  but 
does  not  include  any  person  serving  the 
Milwaukee  Railroad  as  president,  vice- 
president,  secretary,  treasurer. 


comptroller,  counsel,  member  of  the 
board  of  directors,  or  any  other  person 
performing  such  functions. 

"Failure  to  exercise  seniority  rights” 
means  that  the  employee  either  did  not 
make  reasonable  efforts  to  learn  about 
the  availability  of  positions  that  he 
could  obtain  by  exercising  his  rights 
under  the  applicable  employment 
agreement  or  did  not  act  timely  to 
exercise  or  to  protect  such  rights. 

"Milwaukee  Railroad”  means  the 
Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company. 

"Month  of  service”  means  a  calendar 
month  during  which  the  employee  in 
question  renders  service  for 
compensation  to  or  receives  pay  for  time 
lost  from  the  Milwaukee  Railroad. 

"Resignation”  means  any  leaving  of 
work  under  circumstances  which 
indicate  an  intent  by  the  employee  to 
terminate  the  employment  relation,  but 
does  not  include  the  cessation  of  self 
employment. 

"Restructured  Milwaukee  Railroad” 
means  the  entity  that  is  designated  as 
the  reorganized  railroad  under  the 
reorganization  plan  for  the  Milwaukee 
Railroad  finally  certified  by  the 
Interstate  Commerce  Commission. 

"Retirement”  means  a  withdrawal 
from  the  labor  market  for  the  purpose  of 
applying  for  a  retirement  beneHt  and 
includes  voluntary  retirement  due  to 
disability. 

"Test  period”  means  the  period  June  1, 
1977  through  October  31, 1979. 

§  397.3  Eligibility  for  supplementary 
unemployment  insurance  benefits. 

(a)  Eligibility.  Any  employee  who  had 
an  employment  relation  with  the 
Milwaukee  Railroad  on  September  30, 
1979,  and  who  is  either  employed  by  the 
Restructured  Milwaukee  Railroad  and  is 
separated  from  that  employment  by 
reason  of  a  reduction  in  service  prior  to 
April  1, 1984,  or  is  separated  from  his 
employment  with  the  Milwaukee 
Railroad  and  prior  to  April  1, 1981 
obtains  employment  with  another  rail 
carrier  and  is  separated  from  such 
employment  prior  to  April  1, 1984,  shall, 
upon  filing  an  application  and  claim  in 
accordance  with  §  397.4  of  this  part,  be 
entitled  to  receive  monthly 
supplementary  unemployment  insurance 
benefits  in  accordance  with  these 
regulations.  Separation  from 
employment  includes,  but  is  not  limited 
to,  separation  by  reason  of  furlough.  An 
employee  shall  be  considered  as  having 
an  employment  relation  on  September 
30, 1979,  if: 

(1)  The  employee  was  paid 
compensation  for  that  date  by  the 
Milwaukee  Railroad; 


(2)  The  employee  was  on  an  approved 
leave  of  absence  on  that  date; 

(3)  The  employee  was  on  sick  leave 
on  that  date; 

(4)  The  employee  was  in  furlough 
status  on  September  30, 1979,  or 
otherwise  held  rights  to  employment 
with  the  Milwaukee  Railroad  on  that 
date. 

(b)  Maximum  number  of  months  for 
which  benefits  may  be  paid.  An  eligible 
employee  shall  be  entitled  to  receive 
supplementary  unemployment  insurance 
beneHts  for  a  maximum  of  36  months, 
except  that  (1)  the  period  of  entitlement 
of  an  employee  shall  not  exceed  the 
employee’s  total  months  of  service  with 
the  Milwaukee  Railroad,  and  (2)  no 
supplementary  unemployment  insurance 
benefits  shall  be  paid  after  April  1, 1984, 
unless  (A)  additional  payments  are 
necessary  in  order  to  provide  an 
employee  with  eight  months  of  such 
benefits,  and  (B)  the  employee  is 
separated  on  or  before  April  1, 1984,  and 
is  continuously  unemployed  after  such 
date. 

(c)  Disqualifications.  No  employee 
shall  be  entitled  to  supplementary 
unemployment  insurance  benefits  for 
any  month  or  portion  of  a  month  in 
which  such  employee  is  unemployed 
due  to  normal  seasonal  unemployment 
patterns  in  the  railroad  industry.  No 
employee  shall  be  entitled  to 
supplementary  unemployment  insurance 
benehts  if: 

(1)  The  employee  is  separated  from 
employment  with  any  carrier  by  reason 
of  his  resignation,  retirement,  or 
discharge  for  cause; 

(2)  The  employee  has  failed  to 
exhaust  all  seniority  rights  or  other 
employment  rights  under  applicable 
collective  bargaining  agreements;  or 

(3)  The  employee  has  received  a 
separation  allowance  imder  section  5  of 
the  employee  protection  agreement 
entered  into  under  the  authority  of 
section  9(b)  of  the  Act. 

§  397.4  Claims  for  benefits. 

(a)  Claim  for  withdrawal  of  claim.  An 
employee  shall  claim  supplementary 
unemployment  insurance  benefits  for  a 
specific  month  by  filing  a  claim  form 
with  respect  to  such  month.  A  claim  for 
benefits  may,  in  the  absence  of  fraud,  be 
withdrawn  by  the  employee  notifying 
the  Board  in  writing  that  he  no  longer 
wishes  to  claim  entitlement  to  benefits 
for  such  month. 

(b)  Completion  of  application  and 
claim  forms.  All  of  the  items  on  the 
application  and  on  each  claim  form  must 
be  completed  by  the  employee.  If  any 
item  is  omitted,  the  application  or  claim 
form  shall  be  returned  to  the  individual 
for  completion.  However,  the  date  that 
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the  application  or  claim  form  was 
originally  received  by  the  Board  shall  be 
regarded  as  the  flling  date. 

(c)  Filing  in  advance.  A  claim  form 
which  bears  a  signature  date  prior  to  the 
last  day  of  the  month  claimed,  or  which 
is  received  by  the  Board  before  the  last 
day  of  the  month  claimed,  shall  be 
returned  to  the  employee  by  the  Board 
with  a  request  either  to  resubmit  the 
claim  at  the  proper  time  or  to  sign  and 
date  the  claim  again. 

(d)  Time  limit  for  filing.  Benefits  shall 
not  be  payable  with  respect  to  a 
particular  month  unless  the  claim  form 
for  such  month  is  received  by  the  Board 
no  later  than  30  days  after  the  end  of  the 
month  claimed. 

(e)  Late  filing,  A  claim  form  which  is 
received  by  the  Board  after  the 
prescribed  30-day  time  limit  has  expired 
shall  be  considered  as  timely  filed  if  the 
claimant  was  prevented  from  filing 
timely  due  to  circumstances  beyond  his 
control.  Circumstances  beyond  a 
claimant’s  control  include,  but  are  not 
limited  to,  the  following: 

(1)  Delay  by  Board  office  in  furnishing 
a  form  to  the  claimant, 

(2)  Misinformation  from  a  Board 
employee, 

(3)  Misinformation  from  a  railway 
labor  organization  official  or  a  railroad 
employer  official 

(4)  Delay,  loss,  or  damage  of  the  claim 
form  in  the  mail, 

(5)  Injury  or  illness  of  the  claimant  or 
members  of  his  immediate  family. 

In  determining  whether  a  claimant  form 
is  timely  filed,  the  Board  can  require  a 
claimant  to  furnish  a  written  statement 
of  the  actions  he  took  to  file  his  claim  or 
of  the  circumstances  he  believes 
prevented  him  from  filing  timely.  In  no 
event  shall  a  claim  form  be  considered 
as  timely  filed  if  it  is  received  by  the 
Board  more  than  one  year  after  the 
month  claimed. 

§  397.5  Determination  of  benefit  rates. 

(a)  Amount  of  benefits. 

Supplementary  unemployment 
insurance  shall  be  payable  to  an 
emplyee  on  a  monthly  basis  in  an 
amount  equal  to  80  percent  of  such 
employee’s  average  monthly  normal 
compensation  as  computed  under 
paragraph  (b)  of  this  section,  less  the 
sum  of  (1)  the  amount  of  any  benefits 
payable  to  such  employee  for  such 
month  under  the  Railroad 
Unemployment  Insurance  Act  or  under 
any  state  unemployment  insurance 
program,  and  (2)  the  amount  of  any 
earnings  of  such  employee  for  such 
month  from  employment  or 
selfemployment  of  any  kind.  For  the 
pupose  of  computing  the  reduction  in 
benefits  computed  under  this 


subsection,  the  first  four  days  of 
unemployment  in  a  registration  period 
under  the  Railroad  Unemployment 
Insurance  Act  shall  not  be  regarded  as 
compensable  days  of  unemployment 
under  that  Act. 

(b)  Computation  of  average  monthly 
normal  compensation.  The  employee’s 
average  monthly  normal  compensation 
is  computed  by  dividing  the  total  normal 
compensation  earned  by  the  employee 
during  the  test  period  as  defined  in 
§  397.2(h)  of  these  regulations,  by  the 
number  of  months  during  the  test  period 
in  which  the  employee  earned  monthly 

pay- 

§  397.6  Initial  determinations  under  the 
Milwaukee  Railroad  Restructuring  Act  and 
reviews  of  appeals  from  such 
determinations. 

(a)  Initial  determinations  with  respect 
to  applications  and  claims.  Each  claim 
for  supplementary  unemplojrment 
insurance  shall  be  adjudicated  and  the 
initial  determination  with  respect 
thereto  shall  be  made  upon  the  basis  of 
the  claim  form,  the  application,  and  any 
statement  or  supplements  filed  in 
connection  therewith,  the  evidence 
submitted  by  the  claimant,  and  evidence 
otherwise  available.  Claims  shall  be 
adjudicated  and  initial  determinations 
shall  be  made  in  accordance  with 
instructions  issued  by  the  Director  of 
Unemployment  and  Sickness  Insurance. 

(b)  Notice  of  initial  determination. 
Notice  of  an  initial  determination  which 
denies  in  whole  or  in  part  a  claim  for 
benefits  shall  contain  a  brief  statement 
of  the  reason  for  the  denial  and  shall  be 
communicated  in  writing  to  the  claimant 
within  15  days  after  such  intitial 
determination  is  made.  Such  notice  shall 
contain  an  explanation  of  the  claimant’s 
right  to  review  as  provided  in  paragraph 

(c)  of  this  section  and  of  this  right  to 
appeal  as  provided  in  paragraph  (d)  of 
this  section.  Notice  shall  be  deemed  to 
have  been  communicated  to  the 
claimant  when  it  is  mailed  to  the 
claimant  at  the  latest  address  furnished 
by  him. 

(c)  Review  of  initial  determination 
and  notice  of  decision  upon  review. 

(1)  Review.  Within  60  days  after 
notice  of  an  initial  determination  has 
been  communicated  to  a  claimant,  the 
claimant  may  make  an  oral  or  written 
request  for  a  review  of  the  initial 
determination.  The  official  designated 
by  the  Director  of  Unemployment  and 
Sickness  Insurance  shall  review  the 
determination,  shall  take  any  further 
action  which  may  be  required,  and  shall 
decide  whether  to  sustain  or  reverse 
such  determination. 

(2)  Notice  of  decision.  Notice  of  the 
decision  made  upon  review  shall  be 


communicated  to  the  claimant  in  writing 
within  15  days  after  such  decision  is 
made.  If  the  effect  of  the  decision  is  that 
the  claim  is  still  denied  in  whole  or  in 
part,  the  claimant  shall  be  notified  in  the 
communication  of  his  right  to  appeal  as 
provided  in  paragraph  (d)  of  this  section. 

(d)  Appeal  from  an  initial 
determination. 

(1)  Any  claimant  may  appeal  from  an 
initial  determination  denying  his  claim 
for  benefits  in  whole  or  in  part  whether 
or  not  a  review  of  such  determination 
has  been  made  under  the  provisions  of 
paragraph  (c)(2)  of  this  section.  An 
appeal  from  an  initial  determination 
shall  be  filed  by  mailing  a  letter  to  the 
Board  which  is  signed  by  the  appellant 
and  states  the  basis  for  the  appeal.  An 
appeal  from  an  initial  determination 
shall  be  considered  to  have  been  filed 
when  it  is  received  in  an  office  of  the 
Board.  Such  appeal  shall  be  filed  within 
60  days  from  the  date  on  which  notice  of 
an  initial  determination  is 
communicated  to  the  appellant  or  within 
30  days  from  the  date  on  which  notice  of 
the  decision  made  upon  review  is 
communicated  to  the  appellant, 
whichever  period  ends  later.  Unless  an 
appeal  from  an  initial  determination  is 
filed  by  the  appellant  in  the  manner  and 
with  the  time  provided  herein,  all  rights 
to  further  review  of  the  initial 
determination  shall  be  forfeited. 

(2)  Within  a  reasonable  time,  but  not 
to  exceed  45  days,  after  an  appellant  has 
filed  an  .appeal,  the  Director  of 
Unemployment  and  Sickness  Insurance 
shall  appoint  a  referee  to  act  in  the 
appeal.  Such  referee  shall  not  (i)  have 
any  interest  in  the  parties  or  in  the 
outcome  of  the  proceeding,  (ii)  have 
directly  participated  in  the  initial 
determination  from  which  the  appeal  is 
made,  and  (iii)  have  any  other  interest  in 
the  matter  which  might  prevent  a  fair 
and  impartial  hearing. 

(3)  In  the  development  of  an  appeal, 
the  referee  shall  have  the  power  to  hold 
hearings,  require  and  compel  the 
attendance  of  witnesses,  administer 
oaths,  take  testimony,  and  make  all 
necessary  investigations. 

(4)  Promptly  after  being  appointed,  the 
referee  shall  notify  all  parties  properly 
interested  of  their  right  to  participate  in 
the  proceeding.  Upon  the  scheduling  of  a 
hearing  on  an  appeal,  written  notice  of 
the  hearing  specifying  the  place  and 
time  thereof,  shall  be  given  to  the 
properly  interested  parties  at  least 
seven  days  before  the  date  of  the 
hearing,  unless  such  notice  is  waived  by 
the  parties.  Such  notice  shall  be  mailed 
to  the.  parties  at  the  latest  addresses 
furnished  by  them. 

(5)  The  appellant,  or  the  appellant’s 
representative,  shall  be  afforded  full 
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opportunity  to  present  evidence  upon 
any  question  of  fact,  orally  or  in  writing 
or  by  means  of  exhibits,  to  examine  and 
cross-examine  witnesses,  and  to  present 
argument  in  support  of  the  appeal.  If  in 
the  judgment  of  the  referee,  evidence  not 
offered  by  the  appellant  is  available  and 
is  relevant  and  material  to  the  merits  of 
the  claim,  the  referee  may  obtain  such 
evidence  upon  the  referee’s  own 
initiative.  If  new  evidence  is  obtaind  by 
the  referee  subsequent  to  an  oral 
hearing,  the  referee  shall  notify  the 
appellant  or  his  representative  that  such 
evidence  was  obtained  and  shall 
describe  the  nature  of  the  evidence  in 
question.  In  such  event,  the  appellant 
shall  have  the  right  to  submit  rebuttal 
evidence  or  argument  or  to  an  oral 
hearing  to  confront  and  challenge  such 
new  evidence.  'The  referee  shall  protect 
the  record  against  scandal, 
impertinence,  and  irrelevancies,  but  the 
technical  rules  of  evidence  shall  not 
apply. 

(6)  If  the  referee  finds  that  no  factual 
issues  are  presented  by  an  appeal,  and 
the  only  issues  raised  by  the  appellant 
are  issues  concerning  the  application  or 
interpretation  of  law,  the  appellant  or 
his  representative  shall  be  afforded  full 
opportunity  to  submit  written  argument 
in  support  of  the  claim  but  no  oral 
hearing  shall  be  held. 

(7)  All  evidence  presented  by  any 
party  or  by  the  party’s  duly  authorized 
representative,  and  all  evidence 
developed  by  the  referee,  shall  be 
preserved.  Such  evidence,  together  with 
a  record  of  the  arguments,  oral  or 
written,  and  the  file  previously  made  in 
the  adjudication  of  the  claim,  shall  ^ 
constitute  the  record.  After  an  appeal 
from  an  initial  determination  is  filed,  the 
compilation  of  the  record  shall  be 
initiated  by  the  inclusion  therein  of  the 
file  made  in  the  adjudication  of  the 
claim;  the  compilation  of  the  record 
shall  be  kept  up-to-date  by  the  prompt 
addition  thereto  of  all  parts  of  the  record 
subsequently  developed.  The  entire 
record  at  any  time  during  the  pendency 
of  an  appeal  shall  be  available  for 
examination  by  any  properly  interested 
party  or  by  the  party’s  duly  authorized 
representative. 

(8)  As  soon  as  practicable  after  the 
completion  Of  the  record,  the  referee 
shall  render  a  decision.  The  decision 
shall  be  based  on  the  record  and  shall 
b.e  in  writing.  Such  decision  shall 
contain  a  brief  statement  of  (i)  the  issue 
or  issues  raised,  (ii)  the  evidence 
submitted,  (iii)  the  findings  of  fact,  (iv) 
the  decision  made,  and  (v)  the  reasons 
therefor.  Within  15  days  after  rendition 
of  the  decision  or  submission  of  the 
report,  a  copy  of  the  decision  or  report 


shall  be  mailed  to  each  interested  party 
at  the  last  address  of  record. 

(e)  Finality.  The  decision  of  the 
referee  shall  be  final  and  binding  on  the 
Board. 

§  397.7  Recovery  of  benefits. 

(a)  Authorization.  Amounts  of 
supplementary  unemployment  insurance 
paid  under  the  Milwaukee  Railroad 
Restructuring  Act  which  have  been 
determined  to  have  been  paid 
erroneously  shall  be  recovered  in  ail 
cases  except  those  in  which  a 
compromise  is  approved  under  §  397.7(c) 
of  these  regulations.  An  amount 
determined  to  have  been  paid 
erroneously  may  be  recovered  by  any 
one  or  a  combination  of  the  methods 
described  in  §  397.7(b)  of  these 
regulations. 

(b)  Methods  of  recovery. 

(1)  Recovery  by  cash  payment.  The 
Board  shall  have  the  right  to  require  that 
amounts  recoverable  be  immediately 
and  fully  repaid  in  cash  and  any  debtor 
shall  have  the  absolute  right  to  repay 
such  amount  recoverable  in  this  manner. 
However,  if  the  debtor  is  financially 
unable  to  pay  the  indebtedness  in  a 
lump  sum,  payment  may  be  accepted  in 
regular  installments.  ’The  amount  and 
frequency  of  such  installment  payments 
should  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  debtor’s  ability 
to  pay.  Whenever  possible,  installment 
payments  should  be  sufficient  in 
amounts  and  frequency  to  liquidate  the 
debt  in  not  more  than  three  years. 

(2)  Recovery  of  setoff.  An  amount 
which  has  been  determined  to  have 
been  paid  erroneously  may  be  recovered 
by  setoff  against  any  benefit  which  the 
employee  who  received  that  erroneous 
payment  is  entitled  to  under  the 
Milwaukee  Railroad  Restructuring  Act, 
the  Railroad  Unemplojntnent  Insurance 
Act,  or  the  Railroad  Retirement  Act.  In 
the  case  of  that  individual’s  death,  such 
amount  may  be  recovered  from  any 
payments  due  under  those  Acts  to  his 
estate,  designee,  next  of  kin,  legal 
representative,  or  surviving  spouse.  In 
any  case  in  which  full  recovery  is  not 
effected  by  setoff,  the  balance  due  may 
be  recovered  by  one  or  more  of  the  other 
methods  described  in  this  part.  If  the 
individual  dies  before  recovery  is 
completed,  such  recovery  shall  be  made 
from  his  estate  or  heirs. 

(c)  Compromise  of  amounts 
recoverable. 

(1)  The  Board  or  its  designee  may 
compromise  an  amount  recoverable, 
provided  such  amount  does  not  exceed 
$20,000.  Compromise  of  an  amount 
recoverable  may  not  be  considered  in 
any  case  in  which  there  is  an  indication 
of  fraud,  the  presentation  of  a  false 


claim,  or  misrepresentation. 

Compromise  is  at  all  times  within  the 
discretionary  authority  of  the  Board  or 
its  designeee. 

(2)  The  following  indicate  the 
character  of  reasons  which  will  be 
considered  in  approving  a  compromise; 

(i)  The  debtor’s  ability  to  repay  the 
full  amount  within  a  reasonable  time; 

(ii)  The  debtor’s  refusal  to  pay  the 
claim  in  full  and  the  Board’s  inability  to 
effect  collection  in  full  within  a 
reasonable  time  by  other  collection 
methods; 

(iii)  Doubt  concerning  the  Board's 
ability  to  prove  its  cases  in  court  for  the 
full  amount;  or 

(iv)  The  cost  of  collecting  the  amount 
recoverable  does  not  justify  the 
enforced  collection  of  the  fell  amount. 

(d)  Suspension  or  termination  of 
collection  action.  Collection  action  on  a 
Board  claim  may  be  suspended  or 
terminated  under  the  following 
conditions: 

(1)  Collection  action  on  a  Board  claim 
may  be  suspended  temporarily  when  the 
debtor  cannot  be  located  and  there  is 
reason  to  believe  that  future  collection 
action  may  be  productive  or  that 
collection  may  be  affected  by  setoff  in 
the  near  future. 

(2)  Collection  acticm  may  be 
terminated  when: 

(i)  The  debtor  is  unable  to  make  any 
substantial  payment; 

(ii)  The  debtor  carmot  be  located  and 
setoff  is  too  remote  to  justify  retention 
of  the  claim; 

(iii)  The  cost  of  collection  action  will 
exceed  the  amount  recoverable; 

(iv)  The  claim  is  legally  without  merit 
or  cannot  be  substantiated  by  the 
evidence. 

§  397.8  Employment  of  Milwaukee  Road 
employees. 

(a)  The  Railroad  Retirement  Board 
shall  prepare  and  maintain  the  following 
lists: 

(1)  A  current  list  of  individuals  who 
are  separated  from  employment  with  the 
Milwaukee  Railroad,  and  who  notify  the 
Board  that  they  wish  to  have  their 
names  included  on  a  list  to  be  available 
to  rail  carriers,  and  who  have  not  yet 
obtained  employment  with  another  rail 
carrier, 

(2)  A  current  list  of  employment 
opportunities,  by  class  and  by  craft, 
provided  by  rail  carriers. 

(b)  The  Board  shall  maintain  the  lists 
referred  to  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  through  December 
31, 1984. 

(c)  The  Board  shall  furnish  copies  of 

the  list  referred  to  in  paragraph  (a)(1)  of 
this  section  to  any  rail  carrier  upon 
request.  , 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations  86427 


(d)  Rail  carriers  shall  report  available 
job  openings  to  the  Board  for  purposes 
of  inclusion  in  the  list  referred  to  in 
paragraph  (a)(2)  of  this  section.  The 
report  for  each  available  job  opening 
may  be  made  either  by  telephone  or  by 
mail  to  any  office  of  the  Board. 

Available  job  openings  should  be  listed 
with  the  Board  as  soon  as  possible  but, 
in  any  event,  at  least  concurrently  with 
the  use  of  any  other  recruitment  source 
or  effort. 

(e)  Each  report  required  to  be  made 
under  paragraph  (d)  of  this  section  shall 
include  the  following  information: 

(1)  The  munber  of  employees  to  be 
hired; 

(2)  The  location  of  the  jobs; 

(3)  The  class  or  craft  of  the  jobs  or  a 
description  of  the  work  to  be  performed 
in  those  jobs;  and 

(4)  The  name,  address,  and  telephone 
number  of  the  individual  with  authority' 
to  hire  employees  for  each  of  the  job 
openings. 

(f)  In  order  to  ensure  that  the  list  of 
employment  opportunities  remains 
current  and  accurate,  rail  carriers  shall 
notify  the  Board  promptly  when 
previously  reported  job  openings  are 
closed  for  any  reason.  The  report  of  any 
such  vacancy  closure  can  be  made 
either  by  telephone  or  by  mail  to  the 
office  of  the  Board  with  which  the 
vacancy  was  originally  listed.  The 
report  should  identify  the  vacancy 
notice,  give  the  number  of  employees 
hired,  and  give  the  names  and  social 
security  accoimt  numbers  of  those  hired 
who  are  former  Milwaukee  Road 
employees. 

3.  Part  398  (previously  reser\'ed)  is 
added  to  read  as  follows: 

PART  398»NEW  CAREER  TRAINING 
ASSISTANCE 

Sec. 

398.1  Purpose. 

398.2  Definitions. 

398.3  Eligibility  for  new  career  training 
assistance. 

398.4  Application  for  new'  career  training 
assistance. 

398.5  Amount  of  benefits. 

398.6  Reviews  of  and  appeals  from  denial  of 
applications  for  new  career  training 
assistance. 

396.7  Post-payment  audit  by  Board. 
Authority:  Sec.  29,  Pub.  L  9&-101, 93  Stat. 

746  (45  U.S.C.  918). 

§  398.1  Purpose. 

The  Railroad  Retirement  Board  is 
delegated  the  responsibility  of 
administering  the  new  career  training 
assistance  provisions  under  section  12 
of  the  Milwaukee  Railroad  Restructuring 
Act.  The  purpose  of  these  reguations  is 
to  delineate  the  Board’s  functions 
concerning  the  payment  of  new  career 


training  assistance  in  accordance  with 
that  Act  and  to  set  forth  the  regulations 
necessary  for  the  Board  to  pay  new 
career  training  assistance. 

§398.2  Definitions. 

For  the  purpose  of  this  part,  except 
where  the  language  or  context  indicates 
otherwise: 

“Act”  means  the  Milwaukee  Railroad 
Restructuring  Act. 

“Board”  means  the  Railroad 
Retirement  Board. 

“Educational  materials”  are  the 
personally  owned  items  required  of 
every  student  pursuing  the  same 
educational  program. 

“Employee”  means  any  employee  of 
the  Milwaukee  Railroad  who  worked  on 
a  line  of  such  railroad  the  sale  of  which 
became  effective  October  1, 1979,  but 
does  not  include  any  person  serving  the 
Milwaukee  Railroad  as  president,  vice- 
president,  secretary,  treasiu'er, 
comptroller,  counsel,  member  of  the 
board  of  directors,  or  any  other  person 
performing  such  functions. 

“Expenses  for  board”  are  the  charges 
for  meals,  laundry,  and  cleaning  and 
pressing  of  clothes  incurred  while 
occupying  temporary  lodging  described 
as  “Room  expenses”. 

“Fees”  are  payments  other  than 
tuition  required  by  an  educational 
institution  from  every  student  taking  a 
particular  course. 

“Milwaukee  Railroad”  means  the 
Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company. 

“New  career  training”  is  any 
educational  program  which  is  pursued  at 
or  under  the  auspices  of  a  qualified 
institution  and  which  is  intended  to 
assist  in  the  acquiring  of  skills  and 
knowledges  to  facilitate  the  acquisition 
of  employment. 

A  “qualified  institution”  is  an 
educational  institution  accredited  for 
payment  by  the  Veterans 
Administration  under  chapter  36  of  title 
38  of  the  United  States  Code  or  a  State- 
accredited  institution  which  has  been  in 
existence  for  not  less  than  two  years. 

“Restructured  Milwaukee  Railroad” 
means  the  entity  that  is  designated  as 
the  reorganized  railroad  imder  the 
reorganization  plan  for  the  Milwaukee 
Railroad  finally  certified  by  the 
Interstate  Commerce  Commission. 

“Room  expenses”  are  the  lodging 
charges  or  room  rates  of  the  educational 
institutions  or  third  party  from  whom 
temporary  lodging  is  obtained  for 
lodging  which  is  necessary  to  enable  the 
student  to  confplete  his  course  of  study 
and  is  separate  from  and  in  addition  to 
the  student's  permanent  residence. 

‘Tuition”  is  the  normal  charge  for 
instruction  that  an  educational 


institution  requires  from  all  similarly 
circumstanced  persons  pursuing  the 
same  educational  program. 

§  398.3  Eligibility  for  new  career  training 
assistance. 

Any  employee  shall,  upon  filing  an 
application  in  accordance  with  §  398.4 
of  this  part,  be  entitled  to  receive  new 
career  training  assistance  if: 

(a)  The  employee  has  elected  to 
receive  a  separation  allowance  under 
section  5  of  the  employee  protection 
agreement  entered  into  under  the 
authority  of  section  9(b)  of  the  Act; 

(b)  The  employee  begins  career  ' 
training  within  two  years  of  his  date  of 
separation  from  the  Milwaukee 
Railroad;  and 

(c)  'The  expense  incurred  in 
connection  with  new  career  training  and 
for  which  reimbursement  is  claimed 
under  this  part  have  been  incurred 
before  April  1, 1984. 

§  398.4  Application  for  new  career  training 
assistance. 

An  employee  shall  file  an  application 
for  new  career  training  assistance 
within  six  months  of  having  incurred 
expenses  in  an  amount  equal  to  or 
greater  than  $10  for  which  the  employee 
is  eligible  for  reimbursement  in 
accordance  with  this  part.  Applications 
for  amounts  less  than  $10  shall  be  held 
by  the  Board  until  at  least  $10  is  claimed 
unless  the  employee  indicates  on  the 
application  that  it  is  the  final  application 
which  he  intends  to  file.  Such 
application  shall  be  on  a  form  provided 
by  the  Board  and  shall  be  filed  with  the 
Director  of  Unemployment  and  Sickness 
Insurance,  Railroad  Retirement  Bo^d, 
844  Rush  Street,  Chicago,  Illinois,  60611. 
Acceptable  proof  that  the  employee 
incurred  reimbursable  expenses  must 
accompany  the  application. 

§  398.5  Amount  of  benefits. 

New  career  training  assistance  shall 
be  payable  to  an  employee  in 
reimbursement  for  actual  expenses  for 
room,  board,  tuition,  fees,  or  educational 
materials  in  a  total  amount  not  to 
exceed  $3,000.00. 

§  398.6  Reviews  of  and  appeals  from 
denials  of  applications  for  new  career 
training  assistance. 

The  provisions  of  §  397.6  of  this 
subchapter  shall  be  applicable  to  an 
application  for  new  career  training 
assistance. 

§  398.7  Post-payment  audit  by  Board. 

If  the  Director  of  Unemployment  and 
Sickness  Insurance  finds  that  a  qualified 
institution  has  charged  or  received  from 
any  eligible  employee  pursuing  a 
program  of  education  under  this  part 
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any  amount  for  any  course  in  excess  of 
the  changes  for  tution  and  fees  which 
such  institution  requires  of  similarly 
circumstanced  persons  not  receiving 
new  career  training  assistance,  the 
Director  may  disapprove  such 
educational  institution  for  the 
enrollment  of  any  eligible  employee  not 
already  enrolled  therein.  The  Director 
may  deny  new  career  training 
assistance  for  any  eligible  employee  if 
the  Board  finds  that  the  program  of 
education  or  any  course  in  which  the 
employee  is  enrolled  fails  to  meet  any  of 
the  requirements  of  this  part  or  if  the 
Director  fmds  that  the  educational 
institution  has  violated  any  provision  of 
this  part  or  has  failed  to  meet  any  of  the 
requirements  of  this  part. 

PART  399— {Reserved] 

Dated:  December  16, 198a 
By  Authority  of  the  Board. 

R.  F.  Butler, 

Secretary  of  the  Board. 

[FR  Doc.  80-10497  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  790S-01-M 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[T.D.  7746] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Reasonable 
Funding  Methods 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  reasonable 
funding  methods.  Changes  in  the 
applicable  tax  law  were  made  by  the 
Employee  Retirement  Income  Security 
Act  of  1974.  The  regulations  provide  the 
public  with  guidance  needed  to  comply 
with  that  Act  and  affect  defined  benefit 
pension  plans. 

date:  The  regulations  are  effective  for 
plan  years  beginning  after  1975,  but 
earlier  (or  later]  in  the  case  of  some 
plans  as  provided  for  meeting  the 
minimum  funding  requirements  under 
the  Employee  Retirement  Income 
Security  Act  of  1974.  However,  a 
transitional  rule  generally  delays  the 
date  for  complying  with  the  substantive 
provisions  of  the  regulations  to  April  30, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  E.  Horowitz  of  the  Employee  Plans 
and  Exempt  Organizations  Division, 
Office  of  the  Chief  Counsel,  Internal 


Revenue  Service,  1111  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20224 
(Attention:  CC:LR:T)  (202-566-6212). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  5, 1979,  the  Internal 
Revenue  Service  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  412(c)(3]  of  the  Internal  Revenue 
Code  of  1954.  These  amendments  were 
proposed  to  conform  the  regulations  to 
sections  3(31)  and  1013(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  (88  Stat.  837,  914).  A 
public  hearing  was  held  on  February  21, 
1980. 

After  consideration  of  all  the  written 
comments  and  the  oral  presentations  at 
the  hearing,  the  proposed  amendments 
are  adopted,  as  revised,  by  this  Treasury 
decision  under  the  authority  of  section 
3(31)  of  ERISA  (88  Stat.  837;  29  U.S.C. 
1002]  and  section  7805  of  the  Internal 
Revenue  Code  of  1954  (68A  Stat.  917;  26 
U.S.C.  7805).  The  regulations  contained 
in  this  document  also  apply  for  purposes 
of  section  302(c)(3)  of  ERISA  (88  Stat 
871). 

Fundamental  Issues 

On  two  fundamental  issues, 
comments  were  received  both  from 
persons  who  favored  the  proposed 
amendments  and  from  persons  who 
opposed  them. 

The  first  issue  is  the  scope  of  the 
authority  upon  which  the  Treasury 
Department  relies  in  publishing  these 
regulations.  That  authority  arises 
primarily  and  specifically  from  section 
3(31)  of  ERISA. 

The  first  sentence  of  section  3(31) 
generically  defines  a  funding  method  as 
"a  recognized  actuarial  technique  for 
establishing  the  amount  and  incidence 
of  the  annual  actuarial  cost  of  pension 
plan  benefits  and  expenses."  The 
second  sentence  of  the  section  lists  six 
methods  that  shall  be  included  among 
the  “acceptable  actuarial  cost  methods." 
The  third  sentence  specifically  excludes 
two  methods  fi-om  the  acceptable 
category.  The  fourth  sentence  states: 
“The  Secretary  of  the  Treasury  shall 
issue  regulations  to  further  define 
acceptable  actuarial  cost  methods." 

Some  of  the  comments  maintained 
that  the  use  of  the  six  methods  listed  in 
the  second  sentence  and  any  variations 
of  these  methods  should  not  be  limited 
by  the  regulations.  These  comments 
suggested  that  the  authority  delegated  to 
the  Secretary  in  the  fourth  sentence 
should  be  exercised  only  with  respect  to 
methods  that  were  not  variations  of  the 
methods  identified  in  section  3(31). 


The  final  regulations  represent  the 
view  of  the  Treasury  Department  that 
the  authority  delegated  by  section  3(31) 
is  in  fact  authority  to  further  define 
acceptable  methods,  not  just  authority 
to  identify  additional  acceptable 
methods.  The  Treasury  Department's 
view  is  that  the  regulations  may  further 
define  any  of  the  six  methods  identified 
as  acceptable  in  section  3(31).  The 
regulations  do  this  in  the  case  of  a 
variation  of  the  unit  credit  method 
which  is  discussed  later. 

The  second  pivotal  issue  turns  on  the 
relationship  between  the  minimum 
funding  requirements  of  section  412  of 
the  Code  and  the  maximum  deduction 
limits  of  section  404. 

The  preamble  to  the  proposed 
regulations  discussed  the  need  to  limit 
abuses  of  preferential  tax  treatment  by 
•preventing  overfunding.  Some  of  the 
comments  suggested  that  this  was  not 
an  appropriate  interest  in  structuring  the 
limits  of  acceptability  for  a  reasonable 
funding  method.  However,  this 
suggestion  disregards  the  link  in  section 
404(a)(1)(A)  between  section  412  (and 
therefore  reasonable  fimding  methods) 
and  section  404.  Therefore,  the  final 
regulations  continue  to  represent  the 
view  of  the  Treasury  Department  that 
under  the  law  as  currently  structured 
regulations  under  section  412  must 
balance  the  coiiflicting  interests  of 
sections  404  and  412. 

Compensation-Based  Allocation  of 
Liabilities 

The  most  controversial  provision  of 
the  proposed  regulations  was  the 
following  sentence:  “An  allocation  (of 
liabilities  under  a  unit  credit  fimding 
method  using  final  pay]  based  on 
compensation  would  not  be  permitted.” 

This  rule  limits  the  use  of  certain 
variations  of  the  unit  credit  funding 
method.  The  unit  credit  method 
allocates  plan  costs  for  a  benefit  to  the 
year  when  that  benefit  is  considered  to 
accrue.  Because  an  employee’s 
compensation  tends  to  increase  over  the 
course  of  his  or  her  career,  the 
allocation  of  liabilities  based  on 
compensation  considers  benefits  to 
accrue  more  slowly  than  if  allocations  of 
liabilities  were  made  on  the  basis 
provided  by  the  regulation.  Thus,  by 
requiring  the  allocation  to  be  made 
strictly  on  the  basis  of  past  and 
anticipated  future  years  of  8er\dce,  the 
regulation  requires  that  a  method  reflect 
these  higher  benefit  accruals  and  so 
accumulate  funds  more  rapidly  than  if  a 
compensation  based  allocation  were 
permitted. 

The  major  argument  raised  in 
connection  with  the  compensation- 
based  allocation  contrasts  the  funding  of 
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a  career  average  pay  plan  and  a  final 
pay  plan  which,  on  the  basis  of  an 
assumed  salary  scale,  are  designed  to 
provide  the  same  normal  retirement 
benefits.  It  is  argued  that,  under  the 
regulation,  more  rapid  fimding  would  be 
required  under  the  final  average  pay 
plan  even  though,  given  these 
assumptions,  the  final  pay  plan  does  not 
provide  for  benefits  which,  at  any  point 
in  time,  exceed  those  provided  by  the 
career  average  pay  plan. 

Although  a  final  average  pay  plan  and 
a  career  average  pay  plan  may  be 
designed  to  provide  an  equivalent 
benefit  for  a  given  combination  of  age 
and  service  (or,  depending  on  the 
benefit  structure,  a  combination  of  age, 
service  and  compensation),  the  two 
types  of  plans  are  not  necessarily 
equivalent.  First,  they  will  not  be 
equivalent  for  other  ages  or  years  of 
service  or,  perhaps,  compensation 
levels.  Second,  plan  commitments  are 
different;  although  the  plans  may 
provide  numerically  equal  benefits  for 
an  assumed  salary  scale,  they  are 
committed  to  levels  of  benefits  which 
may  vary  significantly  as  actual  salary 
progressions  differ  from  those  assumed. 
Third,  the  difference  between  salary 
experience  and  salary  assumed  has  a 
greater  impact  on  a  final  average  pay 
plan  than  on  a  career  average  plan. 

Further,  different  treatment  for  these 
two  situations  is  justiHed  in  light  of 
differences  in  benefit  security  and 
administrative  costs  in  each  case.  The 
Treasury  Department  believes  that  the 
best  rule,  theoretically,  for  both  final 
average  pay  plans  and  career  average 
pay  plans  would  be  to  use  a  projection, 
adjusted  for  the  nature  of  the  plan,  and 
an  allocation  of  liabilities  based  on 
service.  However,  in  the  case  of  a  career 
average  pay  plan,  deviations  between 
this  rule  and  more  simple  rules  are  not 
very  great,  in  general,  a  career  average 
pay  plan  will  not  become  dramatically 
underfunded  in  a  short  period  of  time 
solely  by  virtue  of  large  salary 
increases.  Imposition  of  the  best 
theoretical  rule  on  a  career  average  pay 
plan  would  cause  an  increase  in 
administrative  expenses  with  a 
relatively  small  increase  in  benefit 
security.  Accordingly,  career  average 
pay  plans  may  be  funded  on  a  basis  that 
is  regarded  as  less  than  theoretically 
correct.  The  same  result  does  not  occur 
in  a  final  average  pay  plan.  A  final 
average  pay  plan  could  become 
dramatically  underfunded  in  a  fairly 
short  period  of  time  solely  by  virtue  of 
large  salary  increases.  The  exception 
that  is  permitted  for  career  average  pay 
plans,  ^erefore,  would  be  inappropriate 
for  final  average  pay  plans. 


Anticipated  Benefit  Changes 

A  number  of  comments 
misunderstood  the  significance  of  the 
phrase  "except  as  otherwise  provided 
by  the  Commissioner"  in  the  proposed 
provision  relating  to  anticipated  benefit 
changes.  This  phrase  enables  the 
Commissioner  to  provide  rules  that  are 
less  restrictive  than  the  general  rules 
under  the  regulations.  For  example,  the 
less  restrictive  requirements  of  Rev.  Rul. 
77-2, 1977-1  C.B,  120,  would  continue  to 
apply  under  the  regulations. 

The  comments  reflected  a  broad  range 
of  differing  opinions  regarding  the 
proposal  prohibiting  the  anticipation  of 
benefit  changes.  These  comments 
generally  noted  the  conflicting 
directions  of  this  provision  and  other 
provisions,  and  viewed  this  position  as 
an  impediment  to  adequate  funding  of 
plans.  The  most  persuasive  of  these 
comments  urged  the  adoption  of  a 
permissive  rule  with  respect  to  the 
anticipation  of  increases  in  benefits 
provided  for  future  years  by  the  terms  of 
a  collective  bargaining  agreement. 

The  final  regulations  reflect  the  view 
that,  because  of  the  binding  nature  of 
benefit  increases  provided  in  collective¬ 
bargaining  agreements,  it  is  reasonable 
to  anticipate  such  increases  for  funding 
purposes  in  years  before  the  increases 
are  actually  effective.  This  approach 
encourages  faster  funding  and  benefit 
security.  However,  the  anticipation  or 
failure  to  anticipate  the  benefit 
increases  is  part  of  a  plan's  funding 
method.  Thus,  a  change  in  the  plan's 
treatment  of  anticipated  benefit 
increases  is  a  change  in  funding  method. 

Anticipated  Future  Participants 

The  regulations  as  proposed  would 
have  provided  that  a  reasonable  funding 
method  may  not  anticipate  the 
affiliation  with  the  plan  of  future 
participants.  A  number  of  comments 
that  favored  the  intended  effect  of  the 
provision,  to  prohibit  open  group 
funding  methods,  urged  that  the 
prohibition  apply  not  to  the  anticipation 
of  future  participants  but  to  the 
anticipation  of  future  employees.  These 
comments  noted  that  it  is  common 
practice  for  a  plan  to  determine  funding 
requirements  for  the  current  year  by 
anticipating  the  participation  in  the  plan 
of  current  employees,  subject  to  an 
appropriate  turnover  assumption. 

The  final  regulations  follow  the 
suggested  approach  of  these  comments 
and  prohibit  the  anticipation  of  future 
employees.  However,  it  is  permitted  to 
anticipate  the  satisfaction  of 
participation  requirements  by 
employees  who  are  not  presently 
participants. 


The  final  regulations  do  not  follow  the 
suggestion  of  some  comments  that  open 
group  funding  should  be  allowed.  Unlike 
acceptable  approaches  to  funding,  the 
open  group  approach  weakens  what 
might  be  an  acceptable  method  in 
identical  circumstances  by  producing  a 
low  minimum  funding  requirement 
during  years  of  corporate  growth  and 
producing  a  high  minimiun  funding 
requirement  during  years  of  corporate 
decline.  The  method  itself  offers  no 
check  on  such  a  weakened  funding 
posture  for  the  plan. 

Ancillary  Benefits 

The  proposed  amendments  described 
a  number  of  methods  for  funding  pre¬ 
retirement  ancillary  benefits.  The  final 
regulations  do  not  distinguish  between 
pre-  and  post-retirement  ancillary 
benefits.  They  also  clarify  which 
benefits  are  considered  ancillary 
benefits  for  funding  purposes  by 
providing  a  definition  and  examples. 

Comments  received  on  the  proposed 
regulations  addressed  proposed  rules 
relating  to  1-year  term  funding.  They 
suggested  that  the  final  regulations 
provide  for  the  approval  by  the 
Commissioner  of  other  methods  that 
compare  favorably  with  1-year  term 
funding.  Also,  comments  suggested  that 
the  test  for  measuring  the  significance  of 
ancillary  costs  (and,  thus,  determining 
eligibility  for  using  term  costs)  was 
inadequate. 

The  provision  indicating  the  cost 
range  within  which  an  ancillary  cost 
must  fall  in  order  to  utilize  1-year  term 
funding  has  been  reserved.  It  is 
anticipated  that  a  revised  provision  on 
this  subject  will  be  proposed  for  public 
comment  at  a  later  date.  It  is  expected 
that  the  revised  proposal  will  address 
the  problem  of  comparing  term  costs 
with  total  plan  costs  and  will  concern 
both  1-year  term  funding  and  other 
methods. 

Transitional  Rule 

The  final  regulations  recognize  that 
immediate  compliance  may  jeopardize 
the  short-term  financial  stability  of 
certain  plans.  Thus,  two  optional 
procedures  are  available  to  ease  this 
burden  by  allowing  a  gradual  phase-in 
of  the  higher  costs  and  amortizing  the 
“waived"  costs  over  the  following  15 
years. 

Effective  Dates 

In  general,  the  regulations  are 
effective  for  valuations  as  of  a  date  after 
April  30, 1981.  For  certain  collectively 
bargained  plana,  the  regulations  are 
effective  as  of  the  earlier  of  the 
expiration  of  the  collective  bargaining 
agreement  or  April  30, 1984. 
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Other  Changes 

The  final  regulations  also  differ  in 
other  respects  from  the  proposed 
amendments.  These  changes  consist  of 
minor  technical  modifications  suggested 
by  the  comments  and  structural 
alterations  designed  to  enhance  the 
clarity  of  the  final  regulations. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  was  Joel  E.  Horowitz  of  the 
Employee  Plans  and  Exempt 
Organizations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  by  adding  in  the  following  new 
sections  immediately  after  §  1.412(c)(2)- 
1; 

§  1.412(c)(3)-1  Reasonable  funding 
methods. 

(a)  Introduction — (1)  In  general.  This 
section  prescribes  rules  for  determining 
whether  or  not,  in  the  case  of  an  ongoing 
plan,  a  funding  method  is  reasonable  for 
purposes  of  section  412(c)(3).  A  method 
is  unreasonable  only  if  it  is  found  to  be 
inconsistent  with  a  rule  prescribed  in 
this  section.  The  term  “reasonable 
funding  method”  under  this  section  has 
the  same  meaning  as  the  term 
“acceptable  actuarial  cost  method” 
under  section  3(31)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA). 

(2)  Computations  included  in  method. 
See  §  1.412(c)(l)-l(b)  for  a  discussion  of 
matters  that  are,  and  are  not,  included  in 
the  funding  method  of  a  plan. 

(3)  Plans  using  shortfall.  The  shortfall 
method  is  a  method  of  determining  ' 
charges  to  the  funding  standard  account 
by  adapting  the  underlying  funding 
method  of  certain  collectively  bargained 
plans  in  the  manner  described  in 

§  1.412(c)(l)-2.  As  such,  the  shortfall 
method  is  a  funding  method.  The 
underlying  method  of  a  plan  that  uses 
the  shortfall  method  must  be  a 
reasonable  funding  method  under  this 
section.  The  rules  contained  in  this 
section,  relating  to  cost  under  a 
reasonable  funding  method,  apply  in  the 
shortfall  method  to  the  annual 
computation  charge  under  §  1.412(c)(1)- 
2(d). 

(4)  Scope  of  funding  method.  Except 
for  the  shortfall  method,  a  reasonable 
funding  method  is  applied  to  the 
computation  of— 


(i)  The  normal  cost  of  a  plan  for  a  plan 
year;  and,  if  applicable, 

(ii)  The  bases  established  under 
section  412(b)(2)(B),  (C),  and  (D),  and  (3) 
(B)  (“amortizable  bases”), 

(b)  General  rules  for  reasonable 
funding  methods — (1)  Basic  funding 
formula.  At  any  time,  except  as 
provided  by  the  Commissioner,  the 
present  value  of  future  benefits  under  a 
reasonable  funding  method  must  equal 
the  sum  of  the  following  amounts: 

(1)  The  present  value  of  normal  costs 
(taking  into  account  future  mandatory 
employee  contributions,  within  the 
meaning  of  section  411(c)(2)(C),  in  the 
case  of  a  contributory  plan)  over  the 
future  working  lifetime  of  participants; 

(ii)  The  sum  of  the  unamortized 
portions  of  amortizable  bases,  if  any, 
treating  credit  bases  under  section 
412(b)(3)(B)  as  negative  numbers;  and 

(iii)  The  plan  assets,  decreased  by  a 
credit  balance  (and  increased  by  a  debit 
balance)  in  the  funding  standard 
account  under  section  412(b). 

(2)  Normal  cost.  Normal  cost  under  a 
reasonable  funding  method  must  be 
expressed  as — 

(1)  A  level  dollar  amount,  or  a  level 
percentage  of  pay,  that  is  computed 
from  year  to  year  on  either  an  individual 
basis  or  an  aggregate  basis;  or 

(ii)  An  amount  equal  to  the  present 
value  of  benefits  accruing  under  the 
method  for  a  particular  plan  year, 

(3)  Application  to  shortfall.  Paragraph 
(b)(2)  will  not  fail  to  be  satisfied  merely 
because  an  amount  described  in  (i)  or 
(ii)  is  expressed  as  permitted  under  the 
shortfall  method. 

(c)  Additional  requirements — (1) 
Inclusion  of  all  liabilities.  Under  a 
reasonable  funding  method,  ail 
liabilities  of  the  plan  for  benefits, 
whether  vested  or  not,  must  be  taken 
into  account. 

(2)  Production  of  experience  gains  and 
losses.  If  each  actuarial  assumption  is 
exactly  realized  under  a  reasonable 
funding  method,  no  experience  gains  or 
losses  are  produced. 

(3)  Plan  population — (i)  In  general. 
Under  a  reasonable  funding  method,  the 
plan  population  must  include  three 
classes  of  individuals:  participants 
currently  employed  in  the  service  of  the 
employer,  former  participants  who 
either  terminated  service  with  the 
employer,  or  retired,  under  the  plan*  and 
all  other  individuals  currently  entitled  to 
benefits  under  the  plan.  See 

§  1.412(c)(3)-l(d)(2)  for  rules  concerning 
anticipated  future  participants. 

(ii)  Limited  exclusion  for  certain 
recent  participants.  Under  a  reasonable 
funding  method,  certain  individuals  may 
be  excluded  from  the  first  class  of 
individuals  described  in  paragraph 


(c)(3)(i)  of  this  section  unless  otherw'ise 
provided  by  the  Commissioner,  The 
excludable  individuals  are  participants 
who  would  be  excluded  from 
participation  by  the  minimum  age  or 
service  requirement  of  section  410  but 
who,  under  the  terms  of  the  plan, 
participate  immediately  upon  entering 
the  service  of  the  employer. 

(iii)  Special  exclusion  for  “rule  of 
parity"  cases.  Under  a  reasonable 
funding  method,  certain  individuals  may 
be  excluded  from  the  second  class  of 
individuals  described  in  paragraph 
(c)(3)(i)  of  this  section.  The  excludable 
individuals  are  those  former  participants 
who  have  terminated  service  with  the 
employer  without  vested  benefits  and 
whose  service  might  be  taken  into 
account  in  future  years  because  the 
“rule  of  parity”  of  section  411(a)(6)(D) 
does  not  permit  that  service  to  be 
disregarded.  However  if  the  plan’s 
experience  as  to  separated  employees’ 
returning  to  service  has  been  such  that 
the  exclusion  described  in  this 
subparagraph  would  be  unreasonable, 
the  exclusion  would  no  longer  apply. 

(4)  Use  of  salary  scale — (i)  General 
acceptability.  The  use  of  a  salary  scale 
assumption  is  not  inappropriate  merely 
because  of  the  funding  method  with 
which  it  is  used.  Therefore,  in 
determining  whether  actuarial 
assumptions  are  reasonable,  a  salary 
scale  will  not  be  considered  to  be 
prohibited  merely  because  a  particular 
funding  method  is  being  used. 

(ii)  Projection  to  appropriate  salary. 
Under  a  reasonable  funding  method, 
salary  scales  reflected  in  projected 
benefits  must  be  the  expected  salary  on 
which  benefits  would  be  based  under 
the  plan  at  the  age  when  the  receipt  of 
benefits  is  expected  to  begin. 

(5)  Treatment  of  allocable  items. 
Under  a  reasonable  funding  method  that 
allocates  assets  to  individual 
participants  to  determine  costs,  the 
allocation  of  assets  among  participants 
must  be  reasonable.  An  initial  allocation 
of  assets  among  participants  will  be 
considered  reasonable  only  if  it  is  in 
proportion  to  related  liabilities. 
However,  the  Commissioner  may 
determine,  based  on  the  facts  and 
circumstances,  that  it  is  unreasonable  to 
continue  to  allocate  assets  on  this  basis 
beyond  the  initial  year.  Under  a 
reasonable  funding  method  that 
allocates  liabilities  among  different 
elements  of  past  and  future  service,  the 
allocation  of  liabilities  must  be 
reasonable. 

(d)  Prohibited  considerations  under  a 
reasonable  funding  method— [\) 
Anticipated  benefit  changes-^\]  In 
general.  Except  as  otherwise  provided 
by  the  Commissioner,  a  reasonable 
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funding  method  does  not  anticipate 
changes  in  plan  benefits  that  become 
effective,  whether  or  not  retroactively, 
in  a  future  plan  year  or  that  become 
effective  after  the  first  day  of,  but 
during,  a  current  plan  year. 

(ii)  Exception  for  collectively 
bargained  plans.  A  collectively 
bargained  plan  described  in  section 
413(a)  may  on  a  consistent  basis 
anticipate  benefit  increases  scheduled 
to  take  effect  during  the  term  of  the 
collective-bargaining  agreement 
applicable  to  the  plan.  A  plan’s 
treatment  of  benefit  increases  scheduled 
in  a  collective  bargaining  agreement  is 
part  of  its  binding  method.  Accordingly, 
a  change  in  a  plan’s  treatment  of  such 
benefit  increases  (for  example,  ignoring 
anticipated  increases  after  taking  them 
into  account)  is  a  change  of  funding 
method. 

(2)  Anticipated  future  participants.  A 
reasonable  funding  method  must  not 
anticipate  the  affiliation  with  the  plan  of 
future  participants  not  employed  in  the 
service  of  the  employer  on  the  plan 
valuation  date.  However,  a  reasonable 
funding  method  may  anticipate  the 
affiliation  with  the  plan  of  current 
employees  who  have  not  satisfied  the 
participation  requirements  of  the  plan. 

(e)  Special  rules  for  certain  funding 
methods — (1)  Applicability  of  special 
rules.  Paragraph  (e)  of  this  section 
applies  to  a  funding  method  that 
determines  normal  cost  under  paragraph 
(b)(2){ii)  of  this  section. 

(2)  Use  of  salary  scale.  For  rules 
relating  to  use  of  a  salary  scale 
assumption,  see  paragraph  (c)(4)  of  this 
section. 

[Z]  Allocation  of  liabilities.  In 
determining  a  plan’s  normal  cost  and 
accrued  liability  for  a  particular  plan 
year,  the  projected  benefits  of  the  plan 
must  be  allocated  between  past  years 
and  future  years.  Except  in  the  case  of  a 
career  average  pay  plan,  this  allocation 
must  be  in  proportion  to  the  applicable 
rates  of  benefit  accrual  under  the  plan. 
Thus,  the  allocation  to  past  years  is 
effected  by  multiplying  the  projected 
benefit  by  a  fraction.  The  numerator  of 
the  fraction  is  the  participant’s  credited 
years  of  service.  The  denominator  is  the 
participant’s  total  credited  years  of 
service  at  the  anticipated  benefit 
commencement  date.  Adjustments  are 
made  to  account  for  changes  in  the  rate 
of  benefit  accrual.  An  allocation  based 
on  compensation  is  not  permitted.  In  the 
case  of  a  career  average  pay  plan,  an 
allocation  between  past  and  future 
service  benefits  must  be  reasonable. 

(f)  Treatment  of  ancillary  benefit 
costs — (1)  General  rule.  Under  a 
reasonable  funding  method,  except  as 
otherwise  provided  by  this  paragraph 


(f),  ancillary  benefit  costs  must  be 
computed  by  using  the  same  method 
used  to  compute  retirement  benefit  costs 
under  a  plan. 

(2)  Ancillary  benefit  defined.  For 
purposes  of  this  paragraph  an  ancillary 
benefit  is  a  benefit  that  is  paid  as  a 
result  of  a  specified  event  which — 

(i)  Occurs  not  later  than  a 
participant’s  separation  from  service, 
and 

(ii)  Was  detrimental  to  the 
participant’s  health. 

Thus,  for  example,  benefits  payable  if  a 
participant  dies  or  becomes  disabled 
prior  to  separation  from  service  are 
ancillary  benefits  because  the  events 
giving  rise  to  the  benefits  are 
detrimental  to  the  participant’s  health. 
However,  an  early  retirement  benefit,  a 
social  security  supplement  (as  defined  in 
§  1.411(a)-7(c)(4)(ii)),  and  the  vesting  of 
plan  benefits  (even  if  more  rapid  than  is 
required  by  section  411)  are  not 
ancillary  benefits  because  those  benefits 
do  not  result  from  an  event  which  is 
detrimental  to  the  participant’s  health. 

(3)  Exception  for  certain  insurance 
contracts.  Under  a  reasonable  funding 
method,  regardless  of  the  method  used 
to  compute  retirement  benefit  costs,  the 
cost  of  an  ancillary  benefit  may  equal 
the  premium  paid  for  that  benefit  under 
an  insurance  contract  if — 

(i)  The  ancillary  benefit  is  provided 
under  the  contract,  and 

(ii)  The  benefit  is  guaranteed  under 
the  contract. 

(4)  Exception  for  1-year  term  funding 
and  other  approved  methods.  [Reserved] 

(5)  Section  401(h)  benefits.  Section  412 
does  not  apply  to  benefits  that  are 
described  in  section  401(h)  and  for 
which  a  separate  account  is  maintained. 

(g)  Examples.  The  principles  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  (1).  Assume  that  a  plan,  using 
funding  method  A,  is  in  its  first  year.  No 
contributions  have  been  made  to  the  plan, 
other  than  a  nominal  contribution  to  establish 
a  corpus  for  the  plan's  trust.  There  is  no  past 
service  liability,  and  the  normal  cost  is  a 
constant  percentage  of  an  annually 
determined  amount.  The  constant  percentage 
is  99  percent,  and  the  annually  determined 
amount  is  the  excess  of  the  present  value  of 
future  benefits  over  plan  assets.  The  present 
value  of  future  benefits  is  $10,000.  Under 
paragraph  (b)(l}  of  this  section,  the  present 
value  of  future  benefits  must  equal  the 
present  value  of  future  normal  costs  plus  plan 
assets.  [No  amortizable  bases  exist,  nor  are 
there  credit  or  debit  balances.)  Under  method 
A,  the  present  value  of  future  normal  costs 
would  equal  the  sum  of  a  series  of  annually 
decreasing  amounts.  Because  of  the  constant 
percentage  factor,  the  present  value  of  future 
normal  costs  over  the  years  can  never  equal 
$10,000,  the  present  value  of  future  benefits. 


In  effect,  then,  assets  under  method  A  can 
never  equal  the  present  value  of  future 
benefits  if  all  assumptions  are  exactly 
realized.  Therefore,  method  A  is  not  a 
reasonable  funding  method. 

Example  (2).  Assume  that  a  plan,  using 
funding  method  B,  determines  normal  cost  by 
computing  the  present  value  of  benefits 
expected  to  be  accrued  under  the  plan  by  the 
end  of  10  years  after  the  valuation  date  and 
adding  to  this  the  present  value  of  benefits 
expected  to  be  paid  within  these  10  years. 

Plan  assets  are  subtracted  from  the  sum  of 
the  two  present  value  amounts.  Tlie 
difference  then  is  divided  by  the  present 
value  of  salaries  projected  over  the  10  years.  - 
Under  paragraph  (c](l]  of  this  section,  all 
liabilities  of  a  plan  must  be  taken  into 
account.  Because  method  B  takes  into 
account  only  benefits  paid  or  accrued  by  the 
end  of  10  years,  it  is  not  a  reasonable  funding 
method. 

Example  (3).  Assume  that  a  plan,  using 
funding  me^od  C,  determines  normal  cost  as 
a  constant  percentage  of  compensation.  [This 
percentage  is  determined  as  follows:  The 
excess  of  projected  benefits  over  accrued 
benefits  is  computed.  Then  the  present  value 
of  this  excess  is  divided  by  the  present  value 
of  future  salaries.)  However,  the  accrued 
liability  is  computed  each  year  as  the  present 
value  of  accrued  benefits.  [This  computation 
does  not  refiect  normal  cost  as  a  constant 
percentage  of  compensation.  Thus,  normal 
cost  under  the  plan  does  not  link  accrued 
liabilities  under  the  plan  for  consecutive 
years  as  would  be  the  case,  for  example, 
under  a  unit  credit  cost  method.)  In 
determining  gains  and  losses,  method  C 
compares  the  actual  unfunded  liability  [the 
accrued  liability  less  assets)  with  the 
expected  unfunded  liability  [the  sum  of  the 
actual  unfunded  liability  in  the  previous  year 
and  the  normal  cost  for  the  previous  year  less 
the  contribution  made  for  the  previous  year, 
all  adjusted  for  interest).  Under  paragraph 
[c][2)  of  this  section,  if  actuarial  assumptions 
are  exactly  realized,  experience  gains  and 
losses  must  not  be  produced.  Under  method 
C,  the  use  of  a  constant  percentage  in 
computing  normal  cost  [and  the  expected 
unfunded  liability)  coupled  with  the  manner 
of  computing  the  accrued  liability  [and  the 
actual  unfunded  liability)  generally  produces 
gains  in  the  earlier  years  and  losses  in  the 
later  years  if  each  actuarial  assumption  is 
exactly  realized.  Therefore,  method  C  is  not  a 
reasonable  funding  method. 

Example  (4).  Assume  that  a  plan,  using 
funding  method  D,  bases  benefits  on  final 
average  pay.  Under  method  D,  the  past 
service  liability  on  any  date  equals  the 
present  value  of  the  accrued  benefit  on  that 
date  based  on  compensation  as  of  that  date. 
The  normal  cost  for  any  year  equals  the 
present  value  of  a  certain  amount.  That 
amount  is  the  excess  of  the  projected  accrued 
benefit  as  of  the  end  of  the  year  over  the 
actual  accrued  benefit  at  the  beginning  of  the 
year.  Accrued  benefits,  projected  as  of  the 
end  of  a  year,  reflect  a  1-year  salary 
projection.  Under  paragraph  [c)[4)  of  this 
section,  salary  scales  reflected  in  projected 
benefits  must  project  salaries  to  the  salary  on 
which  benefits  would  be  based  under  the 
plan  at  the  age  when  the  receipt  of  benefits 
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under  the  plan  is  expected  to  begin.  Because 
the  plan  is  not  a  career  average  pay  plan  and 
compensation  is  projected  only  1  year, 
method  D  is  not  a  reasonable  funding 
method.  (Under  paragraph  (c)(4)  of  this 
section,  the  use  of  a  salary  scale  assumption 
could  be  required  with  a  unit  credit  method  if, 
without  the  use  of  a  salary  scale, 
assumptions  in  the  aggregate  are 
unreasonable.) 

Example  (5).  Assume  that  a  plan,  using 
method  E,  a  unit  credit  funding  method, 
calculates  a  participant's  accrued  benefit 
according  to  the  following  formula:  2  percent 


(3.3864  is  1.05  raised  to  the  25th  power;  the 
25th  power  reflects  the  difference  between 
normal  retirement  age  and  attained  age  (65- 
40).) 

Salary  under  this  method  is  projected  to 
the  age  when  the  receipt  of  benefits  is 
expected  to  begin.  Therefore,. method  E  meets 
the  requirement  of  paragraph  (c)(4)  of  this 
section.  Also,  the  allocation  of  benefits  under 
method  E  between  past  and  future  years  of 
service  meets  the  requirements  of  paragraph 
(e)(3)  of  this  section. 

Example  (6).  Assume  that  a  plan  that  has 
two  participants  and  that  previously  used  the 
unit  credit  cost  method  wishes  to  change  the 
funding  method  at  the  beginning  of  the  plan 
year  to  funding  method  F,  a  modification  of 
the  aggregate  cost  method.  The  modification 
involves  determining  normal  cost  for  each  of 
the  two  participants  under  the  plan. 

Therefore,  it  requires  an  allocation  of  assets 
to  each  participant  for  valuation  purposes. 

The  actuary  proposes  to  allocate  the  assets 
on  hand  at  the  beginning  of  the  plan  year  of 
the  change  in  funding  method  in  proportion  to 
the  accrued  liabilities  calculated  under  the 
unit  credit  cost  method.  The  relevant  results 
of  the  calculations  are  shown  below: 

Employees 

-  Totals 

M  N 

Accrued  Liabilities  (unit  credit 

method): 

Dollar  amount .  15,670  906  16,576 

Per  cent  ot  total .  94.53  5.47  100.00 

Assets;  , 

Dollar  amount . . .  7,835  453  8,288 

per  cent  of  total . 94.53  5.47  100.00 

The  proposed  allocation  in  proportion  to 
the  accrued  liabilities  under  the  unit  credit 
cost  method  satisfies  the  requirements  of 
paragraph  (c)(5)  of  this  section  at  the 
beginning  of  the  First  plan  year  for  which  the 
new  method  is  used. 

Example  (7).  The  facts  are  the  same  as  in 
Example  (6).  However,  the  actuary  proposes 
to  allocate  all  the  assets  to  employee  M,  the 
older  employee.  Method  F,  under  these  facts, 
is  not  an  acceptable  funding  method  because 
the  allocation  is  not  in  proportion  to  related 
liabilities  as  required  under  paragraph  (c)(5) 
of  this  section. 


of  final  salary  for  the  first  10  years  of  service 
and  1  percent  of  final  salary  for  the  years  of 
service  in  excess  of  10.  Under  the  plan,  no 
employee  may  be  credited  with  more  than  25 
years  of  service.  The  actuarial  assumptions 
for  the  valuation  include  a  salary  scale  of  5 
percent  per  year.  For  a  participant  at  age  40 
with  15  years  of  service,  a  current  salary  of 
$20,000  and  a  normal  retirement  age  of  65,  the 
accrued  liability  for  the  retirement  benefit  is 
the  present  value  of  an  annuity  of  $16,932  per 
year,  commencing  at  age  65.  TTie  $16,932  is 
calculated  as  follows: 


§  1 .4 1 2(c)(3)-2  Effective  dates  and 
transitional  rules  relating  to  reasonable 
funding  methods. 

(a)  Introduction.  This  section 
prescribes  effective  dates  for  rules 
relating  to  reasonable  funding  methods, 
under  section  412(c)(3)  and  §  1.412(c)(3)- 
1.  Also,  this  section  sets  forth  rules 
concerning  adjustments  to  a  plan’s 
funding  standard  account  that  are 
necessitated  by  a  change  in  funding 
method,  and  a  provision  setting  forth 
procedural  requirements  for  use  of  an 
optional  phase-in  of  required  changes. 

(b)  Effective  date — (1)  General  rule. 
Except  as  otherwise  provided  by 
subparagraph  (2)  of  this  paragraph, 

§  1.412(c)(3)-l  applies  to  any  valuation 
of  a  plan’s  liabilities  (within  the 
meaning  of  section  412(c)(9))  as  of  a  date 
after  April  30, 1981. 

(2)  Exception.  If  a  collective 
bargaining  agreement  which  determines 
contributions  to  a  plan  is  in  effect  on 
April  30, 1981,  then  §  1.412(c)(3)-l 
applies  to  any  valuation  of  that  plan’s 
liabilities  as  of  a  date  after  the  earlier  of 
the  date  on  which  the  last  such 
collective  bargaining  agreement  expires 
or  April  30, 1984. 

(3)  Transitional  rule.  The 
reasonableness  of  a  funding  method 
used  in  making  a  valuation  of  a  plan’s 
liability  as  of  a  date  before  the  effective 
date  determined  under  subparagraph  (1) 
or  (2)  of  this  paragraph  is  determined  on 
the  basis  of  such  published  guidance  as 
was  available  on  the  date  as  of  which 
the  valuation  was  made. 

(c)  Change  of  funding  method  without 
approval — (1)  In  general.  A  plan  that  is 
required  to  change  its  funding  method  to 
comply  with  §  1.412(c)(3)-l  is  not 
required  to  submit  the  change  of  funding 
method  for  approval  as  otherwise 
required  by  section  412(c)(5).  However, 
this  change  must  be  described  on  Form 
5500,  Schedule  B  for  the  plan  year  with 


respect  to  which  the  change  is  first 
effective. 

(2)  Amortization  base.  An 
amortization  base  must  be  established 
in  the  plan  year  of  the  change  in  method 
equal  to  the  change  in  the  unfunded 
liability  due  to  the  change  (where  both 
unfunded  liabilities  are  based  on  the 
same  actuarial  assumptions).  Such  a 
base  must  be  amortized  over  30  years  in 
determining  the  charges  or  credits  to  the 
funding  standard  account,  unless  the 
Commissioner  upon  application  permits 
amortization  over  a  shorter  period. 

(d)  Phase-in  of  additional  funding 
required  by  new  method — (1)  In  general. 
A  plan  that  is  required  to  change  its 
funding  method  to  comply  with 
§  1.412(c)(3)-l  may  elect  to  charge  and 
credit  the  funding  standard  account  as 
provided  in  this  paragraph.  An  election 
under  this  paragraph  shall  be 
irrevocable. 

(2)  Credit  in  year  of  change.  In  the 
plan  year  of  the  change  in  method  the 
funding  standard  account  may  be 
credited  with  an  amount  not  in  excess  of 
0.8  multiplied  by  the  excess  (if  any)  of— 

(i)  The  normal  cost  under  the  new 
method  plus  the  amortization  charge  (or 
minus  the  amortization  credit)  computed 
as  described  in  §  l,412(c)(3)-2(c)(2),  over 

(ii)  The  normal  cost  under  the  prior 
method,  for  the  plan  year  of  the  change 
in  method. 

(3)  Credits  in  the  next  three  years.  In 
the  three  years  following  the  year  of  the 
change  the  funding  standard  account 
may  be  credited  with  an  amount  not  in 
excess  of  0.6,  0.4,  and  0.2  respectively  in 
the  first,  second,  and  third  years, 
multiplied  by  either  of  the  following 
amounts,  computed  as  of  the  last  day  of 
the  year  of  credit — 

(i)  The  excess  described  in 

§  1.412(c)(3)-2(d)(2)  multiplied  by  a 
fraction  (not  greater  than  1),  the 
numerator  of  which  is  the  number  of 
participants  in  the  year  of  the  credit  and 
the  denominator  of  which  is  the  number 
of  participants  in  the  year  of  the  change, 
or,  at  the  option  of  the  plan, 

(ii)  The  excess  (if  any)  in  the  year  of 
credit  of — 

(A)  The  net  charge  to  the  funding 
standard  account  based  on  the  new 
method,  over 

(B)  The  net  charge  to  the  funding 
standing  account  based  on  the  prior 
method. 

(4)  Computational  rules.  For  purposes 
of  the  calculation  described  in 

§  1.412(c)(3)-2(d)(3)(ii),  the  net  charge  is 
the  excess  of  charges  under  section 
412(b)(2)  (A)  and  (B)  over  the  credits 
under  section  412(b)(3)(B)  (including  the 


$20,000  X  3.3864  x  35%  x  (10  x  2)  +  (5  x  1) 

(10  X  2)  -  (15  X  l: 
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charge  or  credit  described  in 
§  1.412(c)(3)-2(c))  which  would  be 
required  using  the  actuarial  assumptions 
and  plan  benefit  structure  in  effect  on 
the  last  day  of  the  plan  year  of  change. 

(5)  Fifteen-year  amortization  of 
credits.  The  funding  standard  account 
shall  be  charged  with  15-year 
amortization  of  each  credit  described  in 
§  1.412(c](3]-2(d)  (2)  and  (3]  beginning  in 
the  year  following  each  such  credit. 

(6)  Manner  of  election.  An  election 
under  this  paragraph  shall  be  made  by 
the  claiming  of  the  credits  described  in 

§  1.412(c)(3)-2(d)  (2)  and  (3)  on  Schedule 
B  to  Form  5500  and  by  filing  such  other 
information  as  may  be  required  by  the 
Commissioner. 

(e)  Effect  on  shortfall  method.  The 
charges  and  credits  described  in  this 
section  apply  in  the  shortfall  method  to 
the  annual  computation  charge 
described  in  §  1.412(cKl)-2(d).  The 
amounts  described  in  §  1.412(c)(3]-2(d] 
shall  be  determined  before  the 
application  of  the  shortfall  method. 

This  Treasury  decision  is  issued  under 
the  authority  of  section  3(31)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (88  Stat.  837;  29  U.S.C.  1002) 
and  section  7805  of  the  Internal  Revenue 
Code  of  1954  (68A  Stat.  917;  26  U.S.C. 
7805). 

William  E.  Williams, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  December  23, 1980. 

Emil  M.  Sunley, 

Acting  Assistant  Secretary  of  the  Treasury. 

|FR  Doc.  80-40627  Filed  12-29-80:  8:45  am] 

BILLING  CODE  4830-01-M 


26  CFR  Part  1 

[T.D.  7745] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Continuity  of 
Business  Enterprise  Requirement  for 
Corporate  Reorganizations 

agency:  Internal  Revenue  Service, 
Treasury. 

action;  Treasury  decision. 

SUMMARY:  This  document  contains  flnal 
regulations  clarifying  the  continuity  of 
business  enterprise  requirement  for 
corporate  reorganizations.  The 
continuity  of  business  enterprise 
requirement  is  fundamental  to  the 
notion  that  tax-freeTeorganizations 
merely  readjust  continuing  interests  in 
property.  Recent  developments 
involving  the  availability  of  tax-free 
reorganization  treatment  for  certain 
mutual  fund  transactions  require 
clarification,  in  general,  of  the  continuity 
of  business  enterprise  requirement. 


date:  The  amendments  are  effective  for 
acquisitions  occurring  after  January  30, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  W.  McKee  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  N.W.,  ~ 
Washington,  D.C.  20224,  Attention: 
CC:LR:T  (202-566-3458  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  28, 1979,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  368  of  the  Internal  Revenue 
Code  of  1954  (44  FR  76813).  On  the  date 
of  publication  of  the  proposed 
regulation,  the  Internal  Revenue  Service 
also  published  three  documents  in  the 
Internal  Revenue  Bulletin.  First,  Rev. 

Rul.  79-434, 1979-2  C.B.  155,  held  that  a 
transaction  that  is  in  effect  a  purchase  is 
not  a  reorganization.  Second,  Rev.  Rul. 
63-29, 1963-1  C.B.  77,  was  suspended  by 
Rev.  Rul.  79-433, 1979-2  C.B.  155, 
pending  revision.  Third,  the  Service’s  list 
of  no  ruling  areas  contained  in  Rev. 

Proc.  79-14, 1979-1  C.B.  496,  was 
amended  by  Rev.  Proc.  79-68, 1979-2 
C.B.  600,  to  prospectively  include 
transactions  that  violate  the  continuity 
of  business  enterprise  requirement  as 
set  forth  in  the  proposed  regulation. 
These  amendments  were  proposed  to 
clarify  the  requirement  of  continuity  of 
business  enterprise  in  corporate 
reorganizations. 

A  public  hearing  was  held  on  March 
18, 1980.  After  considering  all  comments 
regarding  the  proposed  amendments, 
those  amendments  (as  revised)  are 
adopted  by  this  Treasury  decision. 

General  Description  of  Regulation 

The  regulation  sets  forth  certain  basic 
concepts  underlying  the  continuity  of 
business  enterprise  requirement. 
Continuity  of  business  enterprise 
requires  that  the  transferee  (P)  either 
continue  the  transferor’s  (7”s)  historic 
business  or  use  a  significant  portion  of 
T’a  historic  business  assets.  P  is  not 
required  to  continue  T’s  business. 
However,  there  must  be  significant  use 
of  T’b  historic  business  assets  in  P’s 
business. 

The  facts  of  the  examples  in  the 
regulation  are  based,  in  large  part,  upon 
administrative  rulings  and  judicial 
opinions.  Example  (1),  which  is  based  on 
Lewis  V.  Commissioner,  176  F.2d  646  (1st 
Cir.  1949),  shows  that  continuity  of 
business  enterprise  requires  only  that  P 
continue  one  of  the  significant  lines  of 


T’s  business.  Example  (2),  which  is 
based  on  Atlas  Tool  Co.  v. 

Commissioner,  70  T.C.  86  (1978),  affd 
614  F.2d  860  (3d  Cir.  1980),  ceH.  denied, 

—  U.S.  —  (1980),  shows  that  continuity 
of  business  enterprise  may  exist  even  if 
P’s  use  of  7”s  assets  differs  from  7”s  use 
of  those  assets. 

Example  (3)  shows  that  stocks  and 
bonds  acquired  following  the  sale  of  T’s 
historic  business  as  part  of  a  plan  of 
reorganization  are  not  T’s  historic 
business  assets.  Compare  Lester /. 
Workman,  T.C.  Memo  1977-378. 

The  facts  in  example  (4)  are  a 
variation  of  those  in  Rev.  Rul.  63-29, 
1963-1  C.B.  77,  although  the  example 
reaches  a  different  result.  This 
transaction  is  not  a  mere  purchase  by  T 
of  P  stock  because  T  receives  third  party 
notes  which  are  not  cash  equivalents. 
Example  (5)  shows  that  a  disposition  of 
T’s  assets  by  P  does  not  differ  in  result 
from  a  disposition  of  those  assets  by  T. 

For  purposes  of  issuing  advance  letter 
rulings,  the  Service  will  determine  on  a 
case-by-case  basis  the  portion  of  a 
transferor’s  total  assets  considered  to  be 
“significant”  and  determine  whether  a 
line  of  business  is  “significant”. 

Discussion  of  Major  Comments  and 
Changes 

The  major  comments  on  the  proposed 
regulation  may  be  divided  into  three 
categories: 

(1)  The  proposed  regulation  reflects 
unsound  tax  policy. 

(2)  The  proposed  regulation  is  not 
legally  supportable. 

(3)  The  proposed  regulation,  if 
adopted,  should  be  revised  to  eliminate 
ambiguities  and  avoid  unintended 
consequences. 

Overall  Policy  Considerations 

A  number  of  taxpayers  submitting 
comments  argued  that  the  proposed 
regulation  is  inconsistent  with  the 
underlying  policy  of  the  reorganization 
provisions  since  it  requires  T’s 
shareholders  to  recognize  gain  even 
though  the  shareholders  continue  their 
investment  in  corporate  solution.  They 
suggest  that  the  appropriate  time  to  tax 
T’s  shareholders  is  when  they  “cash  in” 
their  investment  through  a  sale  or  other 
taxable  disposition  of  the  P  stock 
received  in  the  transaction.  Similarly, 
they  argue  that  it  is  inappropriate  to 
require  gain  recognition  at  the 
shareholder  level  merely  because  of  a 
change  in  asset  composition  at  the 
corporate  level. 

Under  the  general  rule  of  section  1001 
(c),  an  exchange  of  stock  or  securities 
requires  recognition  of  gain  or  loss 
unless  the  exchange  falls  within  the 
precise  specifications  of  a 
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nonrecognition  provision  in  the  Internal 
Revenue  Code  (Code).  Nonrecognition  is 
accorded  only  if  the  exchange  satisfies 
the  underlying  purpose  of  the  exception 
as  well  as  the  specific  description  of  the 
excepted  exchange.  See  §  1.1002-1  (b). 
The  relationship  of  the  exchange  to  the 
venture  or  enterprise  is  always  material. 
Id. 

Section  1031  of  the  Code,  which 
permits  deferral  of  recognition  on  the 
exchange  of  certain  property,  expressly 
excludes  an  exchange  of  corporate  stock 
or  securities.  Similarly,  section  1036, 
which  applies  to  an  exchange  of  stock, 
permits  deferral  only  when  stock  is 
exchanged  for  stock  in  the  same 
corporation. 

An  exception  to  the  general  rule  of 
gain  or  loss  recognition  is  contained  in 
the  reorganization  provisions — sections 
354  through  368 — of  the  Code.  As  stated 
in  §  1.1002-1  (c),  the  underlying 
assumption  of  any  tax-free  exchange  “is 
that  the  new  property  is  substantially  a 
continuation  of  the  old  investment  still 
unliquidated”  and,  with  respect  to 
corporate  reorganizations, 
nonrecognition  results  because  “the  new 
enterprise,  the  new  corporate  structure, 
and  the  new  property  are  substantially 
continuations  of  the  old  still 
unliquidated,”  See  generally,  Bittker  and 
Eustice,  Federal  Income  Taxation  of 
Corporations  and  Shareholders,  ^  14.01 
at  14-4  (4th  ed.  1979). 

The  courts  have  long  recognized  that 
a  tax-free  reorganization  presupposes 
that  T's  shareholders  retain  a  material 
proprietary  interest  in  P  (continuity  of 
interest).  See,  e.g.,  LeTulle  v.  Scofield, 

308  U.S.  415  (1939):  Helvering  v. 

Bashford,  302  U.S.  454  (1938);  Groman  v. 
Commissioner,  302  U.S.  82  (1937); 
Helvering  v.  Minnesota  Tea  Co.,  296 
U.S.  378  (1935);  Pinellas  Ice  and  Cold 
Storage  Company  v.  Commissioner,  287 
U.S,  462  (1933);  Southwest  Natural  Gas 
Co.  V.  Commissioner,  189  F.2d  332  (5th 
Cir.  1951),  cert,  denied,  342  U.S.  860 
(1951);  Cortland  Specialty  Co.  v. 
Commissioner,  60  F.2d  937  (2d  Cir.  1932), 
cert,  denied,  288  U.S.  599  (1933).  A 
necessary  corollary  to  this  continuity  of 
interest  requirement  is  that  the  interest 
retained  represent  a  link  to  T’s  business 
or  its  business  assets.  The  continuity  of 
business  enterprise  requirement  ensures 
that  tax-free  reorganizations  effect  only 
a  readjustment  of  the  T  shareholders’ 
continuing  interest  in  T’s  property  under 
a  modified  corporate  form.  See,  §  1.368- 
1(b).  Absent  such  a  link  between  T’s 
shareholders  and  T’s  business  or  assets 
there  would  be  no  reason  to  require  T’s 
shareholders  to  retain  a  continuing  stock 
interest  in  P.  If  the  shareholders’  link  to 
7”s  business  or  its  assets  is  broken  by, 


for  example,  a  sale  of  7”s  business  to  an 
unrelated  party,  as  part  of  the  overall 
plan  of  reorganization,  the  interest 
received  in  P  is  no  different  than  an 
interest  in  any  corporation.  An 
exchange  of  stock  without  a  link  to  the 
underlying  business  or  business  assets 
resembles  any  stock  for  stock  exchange 
and,  as  such,  is  a  taxable  event.  Thus,  it 
is  not  enough  that  the  shareholder’s 
investment  remains  in  corporate 
solution.  See  Hendee  v.  Commissioner, 

98  F.2d  934  (7th  Cir.  1938). 

Additionally,  several  taxpayers 
argued  that  the  proposed  regulation  is 
inconsistent  with  the  policy  of  the 
reorganization  provisions  in  that  it 
requires  two  levels  of  tax.  They  pointed 
out  that  if  the  corporation’s  assets  are 
sold  to  an  unrelated  party,  tax  is  paid  at 
the  corporate  level;  and  if  reorganization 
treatment  is  denied  on  the  subsequent 
stock  exchange,  a  tax  is  imposed  also  at 
the  shareholder  level  on  the 
appreciation  in  the  shareholders’  stock. 

In  general,  two  levels  of  tax  are 
imposed  upon  a  corporate  liquidation. 
However,  if  the  requirements  of  the 
Code  are  met,  only  one  level  of  tax  may 
be  imposed.  This  tax  would  be  imposed 
at  the  shareholder  level,  not  the 
corporate  level,  upon  the  liquidation  of  a 
corporation.  See  sections  331-337.  The 
regulation  does  not  alter  this  policy.  If 
the  requirements  of  section  337  are  met, 
gain  or  loss  is  not  recognized,  in  general, 
at  the  corporate  level  on  the  disposition 
of  assets.  However,  as  with  other 
similar  transactions,  gain  or  loss  is 
recognized,  in  general,  by  the 
shareholders  under  the  liquidation 
provisions. 

Regulation  Not  Legally  Supportable 

Most  taxpayers  submitting  comments 
contended  there  is  no  existing  judicial 
authority  for  the  “historic  business/ 
assets”  limitation  in  the  proposed 
regulation.  They  argue  primarily  on  the 
basis  of  Becher  v.  Commissioner,  22  T.C, 
932  (1954),  aff’d,  221  F.2d  252  (2d  Cir. 
1955),  that  continuity  of  business 
enterprise  requires  only  that  P  engage  in 
some  business  activity  after  the 
transaction  and  that  T's  shareholders 
continue  their  investment  in  corporate 
form. 

Thus,  it  is  their  contention  that  it  is 
sufficient  if  T's  assets,  or  the  proceeds 
from  the  sale  of  those  assets,  are  used 
by  in  a  business.  Although  Becher 
supports  the  contention  made  in  the 
comments,  there  is  substantial  authority 
supporting  the  premise  of  the  regulation 
that  a  transaction  is  not  a  tax-free 
reorganization  if  there  is  no  continuing 
nexus  between  the  shareholders  and 
their  former  business  or  assets. 


A.  Generally  accepted  principles 

'The  courts  have  agreed  that  P  must 
not  be  formed  merely  to  dispose  of  T’s 
assets.  See,  e.g..  Standard  Realization 
Co.  V.  Commissioner,  10  T.C.  708  (1948), 
acq.  1948-2  C.B.  3;  Graham  v. 
Commissioner,  37  B.T.A.  623  (1938),  acq. 
1938-2  C.B.  13;  see  also  Mitchell  v. 

United  States,  451  F.2d  1395  (Ct.  Cl. 

1971).  However,  the  courts  also  have 
agreed,  in  general,  that  continuity  of 
business  enterprise  does  not  require  P  to 
carry  on  the  same  business  conducted 
by  T.  See,  e.g..  Atlas  Tool  Co.  v. 
Commissioner,  614  F.2d  860  (3d  Cir. 

1980),  affg  70  T.C.  86  (1978),  American 
Bronze  Corp.  v.  Commissioner,  64  T.C. 
1111  (1975):  Bentsen  v.  Phinney,  199  F. 
Supp.  363  (S.D.  Tex  1961):  Becher  v. 
Commissioner,  supra. 

B.  Becher 

In  Becher,  T  manufactured  canvas 
supplies  for  the  Armed  Forces.  After 
World  War  II,  T  decided  to  terminate  its 
canvas  supply  business  and  enter  the 
upholstery  business.  Shortly  after  T 
began  to  dispose  of  its  canvas  supply 
business,  T’s  shareholders  organized  P 
which  acquired  substantially  all  of  T’s 
remaining  operating  assets.  After  P 
completed  liquidating  the  canvas  supply 
business,  T  dissolved  and  distributed 
substantial  cash.  The  Commissioner 
argued  that  there  was  a  reorganization 
based  on  the  liquidation-reincorporation 
doctrine  and  asserted  that  the  cash 
distribution  was  boot  taxable  as  a 
dividend.  The  court  held  that  the 
transfer  of  assets  was  a  reorganization. 
The  court  reasoned  that  continuity  of 
business  enterprise  does  not  require  P  to 
continue  T’s  business:  rather  it  is 
sufficient  if  P  is  engaged  in  some 
business. 

C.  Limited  support  for  Becher  view 

Becher  is  the  strongest  case  in  support 
of  the  rule  advocated  by  most  taxpayers 
submitting  comments.  However,  only 
one  other  case — Bentsen  v.  Phinney, 
supra,  a  1961  District  Court  decision — 
has  held  that  continuity  of  business 
enterprise  may  be  satisfied  merely  by 
the  use  by  P  of  the  proceeds  of  the  sale 
of  T’s  assets  in  a  business. 

In  Bentsen,  P,  a  newly-formed  life 
insurance  company,  acquired  all  the 
assets  of  three  land  development 
companies.  The  court  upheld  the 
taxpayer’s  contention  that  the  continuity 
of  business  requirement  was  met.  The 
court  reasoned  that  continuity  does  not 
require  P  to  engage  in  the  same  or 
similar  business  as  T,  and  that  P  need 
only  engage  in  some  business  activity. 
Although  the  facts  do  not  indicate 
whether  P  actually  used  a  signiHcant 
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portion  of  T’s  assets  (land)  in  its 
business,  or  merely  used  the  proceeds 
form  their  sale,  the  differences  in 
business  activity  and  the  Hnding  that  the 
land  furnished  "the  means  to  capitalize” 
the  insurance  business  indicates  the 
latter.  Cf.  Morley  Cypress  Trust  v. 
Commissioner,  3  T.C.  84  (1944),  acq. 

1944  C.B.  20. 

A  case  cited  as  fully  embracing 
Becber,  United  States  v.  Adkins-Phelps 
Inc.,  400  F,2d  737  (8th  Cir.  1968),  is  more 
limited  on  its  facts.  The  court  in  Adkins- 
Phelps  rejected  the  Goverment’s 
contention  that  the  continuity  of 
business  enterprise  requirement  was  not 
met,  stating  that  P  need  only  continue  to 
carry  on  some  business  activity. 
However,  the  court  also  found  that  T  did 
not  sell  substantially  all  of  its  business 
assets,  that  the  business  was  resumed 
before  the  meger,  and  that  Ts  brand 
name  products  (which  presumably  were 
acquired  by  P]  had  wide  acceptance  in 
the  area  in  which  P  operated. 

Other  cases  Becher  cites  are  similarly 
distinguishable.  Thus,  in  Pebble  Springs 
Distilling  Co.,  v.  Commissioner,  23  T.C. 
196  (1954),  aff’d,  231  F.2d  288  (7th  Cir. 
1956)  cert,  denied,  352  U.S.  836  (1956),  T, 
a  whiskey  distiller,  distributed  its 
inventory  of  whiskey  to  its  shareholders. 
T  sold  its  plant,  machinery,  goodwill, 
and  other  operating  assets  to  P,  a 
related  corporation,  which  was 
empowered  to  manufacture  whiskey  and 
conduct  real  estate  activities.  The  court 
upheld  the  Commissioner’s  assertion 
that  the  transfer  of  the  operating  assets 
from  T\oP  was  a  reorganization. 
Although  the  court  cited  Becher,  in  this 
case  a  substantial  portion  of  T’s 
operating  assets  were  used  by  P  as 
rental  property  in  a  real  estate  business. 

Similarly,  in  American  Bronze  Corp., 
supra,  P  manufactured  and  sold  bronze 
castings  for  plumbing  fixtures 
(“jobbing”)  and  T manufactured  and 
sold  finished  cast  products  (“product 
line”).  Before  the  merger  of  T  into  P,  T 
entered  the  jobbing  business  and  sold 
its  product  line  assets  to  an  unrelated 
party.  The  facts  indicate  that  there  was 
no  plan  to  merge  T  into  P  at  the  time  T 
entered  the  jobbing  business.  The  court 
upheld  the  taxpayer's  contention  that  a 
reorganization  occurred.  Although  the 
court  cites  Becher  for  the  view  that  the 
continuing  business  need  not  be  the 
same  as  the  business  conducted  by  T,  P 
in  fact  continued  T's  jobbing  line  of 
business. 

D.  Case  Authority  for  Regulation 

A  number  of  cases  subsequent  to 
Becher,  including  decisions  of  the  Tax 
Court,  have  recognized  the  principles  set 
'  forth  in  the  regulation.  In  Pridemark  v. 
Commissioner,  345  F.2d  35  (4th  Cir. 


1965),  T  terminated  its  business,  sold 
substantially  all  of  its  assets,  and 
distributed  the  proceeds  and  its 
remaining  assets  in  liquidation.  The 
court  found  that  at  the  time  of  the  sale  of 
T’s  assets  the  T  shareholders  did  not 
intend  to  revive  Ts  business.  After 
several  unsuccessful  investments,  the  T 
shareholders  reincorporated  into  P. 

Only  an  insignificant  portion  of  7”s 
assets  were  transferred  to  P.  Shortly 
after  7"s  liquidation,  P  engaged  in  a 
similar  line  of  business.  The  court  in 
holding  that  there  was  a  complete 
liquidation  of  T  did  not  consider 
conduct  by  P  of  a  business  similar  to  7”s 
as  sufficient  evidence  to  reach  a 
contrary  result. 

In  Mitchell  v.  United  States,  451  F.2d 
1395  (Ct.  Cl.1971),  P  and  T,  which  were 
commonly  owned,  engaged  in  similar 
businesses.  P  acquired  T’s  assets  after 
7”s  last  contract  was  cancelled.  P 
intended  to  sell  T’s  assets  promptly 
because  7”s  business  was  in  Libya  and 
P’s  was  in  Australia.  Thus,  P  began  to 
sell  T’s  assets,  selling  nearly  all  of  them 
within  approximately  6  months.  For  a 
short  time  after  P  acquired  T’s  assets,  P 
conducted  small  amounts  of  business 
with  T’s  equipment  and  two  of  T’s 
employees. 

In  deciding  whether  a  liquidation  or 
reorganization  had  occurred,  the 
relevant  inquiry  for  the  court  in  Mitchell 
was  whether  T’s  business  was 
discontinued  or  was  continued  by  P  as  a 
going  concern.  The  court  found  that  after 
the  transfer  P  carried  on  its  own 
business  and  did  not  continue  T’s.  The 
court  cited  Pridemark  in  holding  that  the 
transaction  constituted  a  liquidation. 

The  fact  that  after  the  transfer  P  was 
engaged  in  business,  or  may  have  used 
the  proceeds  from  the  sale  of  T’s  assets 
in  its  business,  did  not  indicate 
reorganization  treatment. 

Similarly,  in  Wortham  Machinery  Co. 
V.  United  States,  521  F.2d  160  (8th  Cir. 
1975),  T  transferred  all  of  its  assets  to  P. 
The  court  found  that  P  acquired  T’s 
assets  with  the  intent  to  liquidate  them. 
The  court  took  the  position  that  there 
was  no  continuity  of  business  enterprise 
since  “liquidation  of  assets  is  not 
continuatiop  of  a  business  enterprise,” 
521  F.2d  at  163. 

Two  recent  Tax  Court  cases  are  also 
consistent  with  the  regulation.  In  Atlas 
Tool  Co.  V.  Commissioner,  70  T.C.  86 
(1978),  aff’d,  614  F.2d  860  (3d  Cir.  1980), 
cert,  denied, — U.S. — (1980),  T  supplied  P 
with  components  for  T’s  model  train 
manufacturing  business.  P  and  T  were 
commonly  owned.  In  1959,  P  began  to 
rely  on  foreign  suppliers  for  components 
and  use  T  only  as  a  backup  source  of 
supply.  In  1969,  the  decision  was  made 
to  transfer  T’s  operating  assets  to  P  for 


cash  and  liquidate  T.  P  did  not  want  to 
use  the  assets  immediately  but  wanted 
to  continue  relying  on  them  as  a  backup 
somce  of  supply.  Problems  with  foreign 
suppliers  developed  three  months  after 
the  transfer,  and  P  began  to  use  T’s 
assets.  The  Tax  Court  held,  and  the 
Third  Circuit  affirmed,  that  the  transfer 
of  assets  was  a  reorganization  and  not  a 
liquidation. 

Although  the  Tax  Court  in  Atlas  Tool 
cited  Becher  for  the  view  that  P  need 
only  engage  in  some  business  activity,  it 
stated  that  P  had  “used”  T’s  assets  even 
while  inactive  to  reduce  the  risks  of 
business.  70  T.C.  at  104.  Example  (2)  of 
the  final  regulation  is  based  on  the  Tax 
Court  opinion  in  Atlas. 

In  affirming  the  Tax  Court,  the  Third 
Circuit  stated  that  the  focus  of  the 
nonstatutory  requirements  for  a 
reorganization  is  “whether  the  new 
corporation  carries  forward  the  business 
enterprise  of  the  old.”  614  F.2d  at  867. 

The  court  reasoned  that  P  had  continued 
substantially  the  same  business 
conducted  by  T  [i.e.,  a  backup  supplier 
of  components).  The  court  cited  Becher 
only  for  the  limited  proposition  that 
continuity  of  business  enterprise  does 
not  require  the  continuing  business  to  be 
identical  to  the  one  conducted  by  T.  The 
final  regulation  does  not  require  that  P 
conduct  even  substantially  the  same 
business.  Rather,  the  continuity  of 
business  enterprise  requirement  is  met 
under  the  final  regulation  if  P  uses  T’s 
assets  in  any  business. 

The  most  recent  Tax  Court 
pronoimcement  on  this  subject  is  Laura 
V.  Commissioner,  70  T.C.  1037  (1978), 
Appeal  docketed.  Nos.  79-1231/1232  (6th 
Cir.  Feb.  27, 1979).  In  Laure,  P 
manufactured  plastics  and  plastic 
molding  and  T  conducted  an  air  charter 
business.  T  was  insolvent.  T  contracted 
to  sell  its  assets  and  merged  into  P. 

Some  assets  were  sold  prior  to  the 
merger  and  the  remaining  assets  were 
sold  by  P  after  the  merger  under 
preexisting  contracts  of  sale.  For  the  two 
separate  but  related  reasons  that  the 
transaction  lacked  a  business  purpose 
and  continuity  of  business  enterprise, 
the  court  rejected  the  taxpayer’s 
assertion  that  the  transaction  was  a 
reorganization.  The  court,  citing  Becher 
and  American  Bronze  Corp.,  supra, 
stated  that  continuity  of  business 
enterprise  does  not  mean  that  the 
continuing  business  must  be  the  same  as 
the  one  conducted  by  the  transferor.  70 
T.C.  at  1103.  However,  the  court  stated 
that  “[i]f  the  transferor’s  business  is  not 
continued  there  must  be  some  use  of  the 
transferor’s  assets  in  the  transferee’s 
business.”  Id.  The  court  added  that 
continuity  of  business  enterprise  is 
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lacking  if  P  merely  is  to  dispose  of  Ts 
assets  in  a  termination  of  T’s  business. 
Thus,  even  though  P  continued  its 
business  activity,  the  court  held  that 
there  was  a  liquidation  of  T  and  not  a 
reorganization. 

Laure  and  Atlas  suggest  that  merely 
continuing  business  activity  is 
insufficient.  The  final  regulation  reflects 
the  emphasis  in  Laure  and  Atlas  on 
continuing  either  T's  business  or  using 
T's  assets  in  a  di^erent  business. 

E.  "Historic"  concept  based  on  step 
transaction  principles 

The  regulation  requires  a  continuing 
link  between  7”s  shareholders  and  T’s 
business  or  assets.  The  examples  in  the 
regulation  illustrate  that  the  transfer  of 
sale  proceeds  is  not  sufficient.  It  follows 
that  it  is  not  sufHcient  to  transfer  assets 
acquired  with  the  sale  proceeds  as  part 
of  a  plan  of  reorganization.  The 
proposed  regulation  referred  to  T’s 
business  and  business  assets 
immediately  prior  to  the  Hrst  step  of  an 
overall  plan  intended  to  result  in  a 
reorganization  as  T’s  “historic” 
business/assets.  Taxpayers  submitting 
comments  criticized  the  "historic” 
business/asset  concept  as  legally 
unprecedented.  However,  this  concept  is 
intended  to  merely  incorporate 
established  step-transaction  principles. 

The  essence  of  the  step  transaction 
doctrine  is  that  an  “integrated 
transaction  must  not  be  broken  into 
independent  steps  or,  conversely,  that 
the  separate  steps  must  be  taken 
together  in  attacking  tax  consequences.” 
King  Enterprises  v.  United  States,  418  F. 
2d  511  (Ct.  Cl.  1969),  quoting  Bittker  and 
Eustice,  Federal  Income  Taxation  of 
Corporations  and  Shareholders  18 
(1966). 

The  rationale  set  forth  in  the  opinion 
of  Judge  Raum  in  Lester  /.  Workman, 
T.C.  Memo.  1977-378  clearly  enunciates 
the  principles  used  by  the  courts  in 
applying  the  step  transaction  doctrine  to 
determine  whether  a  series  of  steps 
constitute  a  single  plan  of 
reorganization.  In  Workman,  T  rented 
land,  buildings,  and  fixtures  to  a  sister 
corporation  engaged  in  the  chemical 
manufactming  business.  T  sold  its 
operating  assets  to  the  chemical 
manufacturing  corporation  for  a  note 
and  mortgage.  T  liquidated,  but  within  a 
short  period  of  time  T’s  former 
shareholder  A  organized  P  to  give  A  a 
corporate  identity  in  seeking  out  new 
business  opportunities.  Shortly 
thereafter,  ^4  transferred  to  P  the  note 
and  mortgage  distributed  in  liquidation 
of  T.  After  a  year  of  inactivity,  P 
engaged  in  several  unsuccessful 
business  ventures.  The  court  upheld  the 
taxpayer’s  contention  that  the  sale  by  T 


of  its  operating  assets  was  tax  free 
imder  section  337  because  the  sale  was 
pursuant  to  a  liquidation  and  not  a 
reorganization. 

The  Commissioner  argued  that  if  the 
court  compared  P  to  T  as  T  existed  after 
sale  of  its  operating  assets  there  was  a 
reorganization  because  P  continued  the 
same  activity  [Le.,  holding  the  note  and 
mortgage)  conducted  by  T  after  the  sale. 
The  court  held,  however,  that  P  must  be 
compared  with  TasT  existed  prior  to 
the  sale  of  its  assets.  Thus,  under  the 
court's  analysis  there  was  a  liquidation 
because  P  did  not  acquire  any  of  T’s 
former  assets  {i.e.,  land,  building,  and 
fixtures)  or  continue  T’s  former 
business.  Rather,  T  transferred  only  the 
proceeds  from  the  sale  of  those  assets. 

Judge  Raum  contrasted  the  situation 
in  Workman  with  the  one  in  Abegg  v. 
Commissioner,  429  F.  2d  1209  (2d  Cir. 
1970),  aff’g  50  T.C.  145  (1968),  cert, 
denied,  400  U.S.  1008  (1971),  which  was 
cited  in  several  comments  as  authority 
for  the  proposition  that  changes  in  the 
nature  of  T’s  business  or  assets  do  not 
preclude  a  subsequent  transfer  of  the 
remaining  assets  from  qualifying  as  a 
reorganization.  In  Abegg,  T  sold  all  of  its 
operating  assets  for  stock  and  other 
liquid  securities.  T  operated  as  a 
personal  holding  company  managing  the 
portfolio  of  liquid  securities.  After  two 
years  T  distributed  its  portfolio  to  its 
sole  shareholder  A.  A  incorporated  P 
and  transferred  the  portfolio  to  it. 

The  court  in  Abegg  upheld  the 
Commissioner’s  assertion  that  the 
liquidation  and  reincorporation  were  in 
substance  a  reorganization.  The  crucial 
factor  distinguishing  Abegg  from 
Workman  is  that  in  Abegg  the  sale  of 
T’s  former  operating  assets  was  not  part 
of  the  plan  that  encompassed  the 
liquidation  and  reincorporation.  Thus,  in 
Abegg  the  portfolio  became  T’s 
operating  assets  for  purposes  of 
determining  continuity  of  business 
enterprise.  However,  no  inference 
should  be  drawn  that  in  Abegg  a 
significant  portion  of  T’s  assets  were 
transferred  to  P. 

The  “historic”  business/asset  concept 
is  merely  an  expression  of  the 
distinction  made  by  Judge  Rau^  in 
applying  these  step  transaction 
principles.  The  assets  transferred  by  T 
in  Workman  were  not  T’s  “historic” 
business  assets.  On  the  other  hand,  the 
assets  transferred  by  T  in  Abegg  were 
T’s  “historic”  business  assets. 

F.  Relation  to  section  368(a)(2)(F) 

Several  taxpayers  submitting 
comments  argued  that  the  regulation  is 
inconsistent  with  section  368(a)(2)(F)  to 
the  extent  it  affects  investment  company 
reorganizations.  Their  argument  is  that 


Congress  expressly  rejected  a  proposal 
in  1976  to  totally  deny  reorganization 
treatment  for  transactions  involving 
investment  companies.  See,  Hearing 
Before  the  Ways  and  Means  Committee 
on  H.R.  11920,  Taxation  of  Exchange 
(Swap)  Fund  Capital  Gains,  94th  Cong., 
2d  Sess.  (March  29, 1976).  Instead, 
Congress  enacted  section  368(a)(2)(F) 
which  limits  reorganization  treatment 
only  for  undiversified  investment 
companies.  Thus,  they  conclude  that 
Congress  intended  section  368(a)(2)(F)  to 
be  the  exclusive  limitation  on 
reorganizations  of  investment 
companies  and  that  any  further 
limitation  requires  legislative  action. 

The  determination  of  whether  a 
transaction  qualifies  as  a  reorganization 
requires  a  three-step  analysis.  First,  the 
transaction  must  be  described  in  section 
368(a)(1)  and  meet  the  literal 
requirements  of  that  section.  Special 
rules  apply  under  section  368(a)(2)(A) 
through  (E)  in  making  that 
determination.  Second,  the  transaction 
must  be  tested  under  section 
368(a)(2)(F).  Third,  a  transaction  that 
meets  the  literal  requirements  section 
368(a)(1),  and  is  not  denied 
reorganization  treatment  under  section 
368(a)(2)(F),  must  in  substance  comply 
with  the  judicial  doctrines  that  ensure 
transactions  comply  with  the  purposes 
and  underlying  assumptions  of  a 
reorganization.  See  §  1.368-l(b). 
Although  Congress  has  amended  the 
reorganization  provisions  several  times, 
it  has  never  relieved  the  courts  of  this 
“watchdog  function”.  Bittker  and 
Eustice,  Federal  Income  Taxation  of 
Corporations  and  Shareholders  (4th  ed. 
1979)  J1 1403  at  14-11. 

The  continuity  of  business  enterprise 
requirement  applies  to  reorganizations 
involving  all  taxpayers,  not  only  those 
involving  investment  companies.  The 
examples  in  the  regulations  involving 
investment  companies  are  not  directed 
at  those  taxpayers  alone  but  are 
illustrative  of  generally  applicable 
principles. 

Congress  in  enacting  section 
368(a)(2)(F)  intended  only  to  limit  tax- 
free  diversification.  Nothing  in  the 
legislative  history  of  section  368(a)(2)(F) 
either  indicates  that  Congress  intended 
to  eliminate  any  of  the  judicial  doctrines 
restricting  reorganization  treatment  or 
implies  that  all  investment  company 
transactions  satisfy  those  judicial 
requirements.  Thus,  transactions  that 
are  not  denied  reorganization  treatment 
under  section  368(a)(2)(F)  must  satisfy 
all  of  the  underlying  assumptions  of  a 
reorganization,  including  continuity  of 
business  enterprise. 
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Suggested  Revisions 

Taxpayers  suggested  that  the 
proposed  regulation,  if  adopted,  be 
revised  to  eliminate  the  “historic” 
concept  and  clarify  the  scope  and 
application  of  the  proposed  regulation. 
Although  the  Hnal  regulation  contains 
the  “historic”  business/asset  concept, 
several  clarifying  revisions  have  been 
made. 

A.  Effective  date 

The  effective  date  has  been  clarified 
to  take  into  account  an  exchange  of 
stock  described  in  section  368(a](l](B]. 
The  proposed  regulation  focused  on  the 
date  of  "transfer”  as  defined  in  §  1.381 
(b)-l(b).  That  term  does  not  include  “B” 
reorganizations,  which  are  subject  to  the 
continuity  of  business  enterprise 
requirement.  Thus,  the  final  regulation 
contains  a  special  elective  date  for 
purported  “B"  reorganizations. 

The  terms  “transferor”  and 
“transferee”  were  replaced  with  the 
terms  "acquiring  corporation”  and 
"acquired  corporation”  to  indicate  that 
the  continuity  of  business  enterprise 
requirement  applies  to  a  “B” 
reorganization,  which  does  not  involve  a 
transfer.  For  convenience,  the  acquiring 
corporation  is  referred  to  as  P  and  the 
acquired  corporation  is  referred  to  as  T. 

B.  General  rule 

Taxpayers  suggested  clarification  of 
the  treatment  of  mergers  of  holding 
companies.  The  Service  will  indicate  by 
ruling  how  the  general  rule  applies  to 
these  transactions  and  other  similar 
transactions. 

C.  "Historic”  business/ossets 

1.  Overall  Plan.  The  proposed 
regulation  provided  that  a  corporation’s 
"historic”  business  is  not  one  the 
corporation  enters  into  as  part  of  an 
overall  plan  intended  to  result  in  a 
reorganization.  The  intent  of  this 
language  was  to  make  it  clear  that  under 
established  step  transaction  principles 
the  continuity  of  business  enterprise  test 

’  does  not  necessarily  focus  on  the 
business  conducted  immediately  before 
the  acquisition  byP.  The  term  “overall 
plan  intended  to  result  in  a 
reorganization”  was  used  instead  of 
“plan  or  reorganization”  because  the 
transaction  may  not  result  in  a  tax-free 
reorganization  [e.g.,  if  it  failed  the 
continuity  of  business  enterprise  test). 
However,  the  final  regulation  uses  the 
term  “plan  of  reorganization”  which  has 
been  used  traditionally  by  the  courts  in 
applying  step  transaction  principles. 

2.  Significance  or  business  of  assets. 
The  final  regulation  is  clarified  to 
indicate  that  all  facts  and  circumstances 


are  considered  in  determining  whether  a 
line  of  business  or  the  portion  of  assets 
transferred  is  significant. 

D.  Examples 

A  number  of  taxpayers  submitting 
comments  argued  that  the  implication  of 
example  (3)  was  that  any  assets 
acquired  by  T  before  the  acquisition  by 
P  would  never  be  historic  business 
assets  if  acquired  by  T  with  the 
proceeds  of  the  sale  of  former  operating 
assets.  Some  taxpayers  also  suggested 
the  regulation  confirai  that  imder 
appropriate  circumstances  investment 
activity  may  constitute  an  historic 
business  for  purposes  of  continuity  of 
business  enterprise.  It  was  argued 
further  that  it  is  unrealistic  to  ascribe  all 
steps  occurring  with  a  3%  year  period  to 
a  single  plan. 

Example  (3)  is  intended  to  illustrate 
the  general  principle  that  a 
reorganization  will  not  result  if  T 
transfers  assets  acquired  with  the 
proceeds  of  a  sale  of  T’s  former 
operating  assets  as  part  of  an  overall 
plan.  The  existence  of  the  plan  is 
determined  under  traditional  step 
transaction  principles.  King 
Enterprises,  Inc.  v.  United  States,  418  F. 
2d  511  (Ct.  Cl.  1969);  Mintz  and  Plumb, 
Step  Transactions  in  Corporate 
Reorganizations  NYU  Inst,  on  Fed.  Tax, 
247,  285  (1954);  compare  in  the  context  of 
a  section  355  transaction  Commissioner 
V.  Gordon,  391  U.S.  83  (1968).  The  lapse 
of  time  between  steps  is  one  factor  in 
determining  whether  those  steps  were 
part  of  a  plan  of  reorganization. 
However,  all  facts  and  circumstances 
must  be  considered.  Example  (3)  merely 
assumes  that  all  steps  described  were 
part  of  a  plan  of  reorganization. 

Example  (3)  is  not  intended  to  imply 
that  stocks  and  securities  acquired  with 
the  proceeds  of  the  sale  of 
manufacturing  assets  will  never  be 
historic  business  assets.  Investment 
operations  may  constitute  an  historic 
business  if  the  investment  assets  were 
not  acquired  as  part  of  a  plan  of 
reorganization. 

A  number  of  taxpayers  submitting 
comments  complained  that  the 
regulation  prevented  any  post¬ 
acquisition  change  in  the  business  or 
assets  acquired  by  P  for  an  indefinite 
period.  The  final  regulation  clarifies  that 
only  dispositions  by  P  pursuant  to  a 
plan  are  proscribed. 

Effective  Date 

The  final  regulation  relating  to  the 
continuity  of  business  enterprise 
requirement  is  effective  for  transactions 
that  occur  after  January  30, 1981.  No 


inferences  are  intended  regarding  the 
law  prior  to  the  effective  date  of  the 
final  regulation. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Richard  L.  Mull  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasiuy  Department  participated  in 
developing  the  regulation,  both  on 
matters  of  substance  and  style. 

Adoption  of  amendments  to  the 
regulation 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

§  1.368  [Removed] 

Paragraph  1.  Section  1.368  is  removed. 
Par.  2.  §  1.368-1  is  amended  as 
follows: 

1.  “The  continuity  of  business 
enterprise  requirement  is  described  in 
paragraph  (d)  of  this  section.”  is  added 
immediately  following  the  third 
sentence  in  paragraph  (b). 

2.  A  new  paragraph  (d)  is  added  to 
read  as  set  forth  below: 

§  1.368-1  Purpose  and  scope  of  exception 
of  reorganization  exchanges. 
***** 

(d)  Continuity  of  business 
enterprise — (1)  Effective  date,  (i)  This 
paragraph  (d)  applies  to  acquisitions 
occurring  after  January  30, 1981. 

(ii)  For  an  asset  acquisition,  the  date 
of  acquisition  is  the  date  of  transfer.  To 
determine  the  date  of  transfer,  see 

§  1.381  (b)-l  (b). 

(iii)  For  a  stock  acquisition,  the  date  of 
acquisition  is  the  date  on  which  the 
exchange  of  stock  occurs.  If  all  stock  is 
not  exchanged  on  the  same  date,  the 
date  of  exchange  is  the  date  the 
exchange  of  all  stock  under  the  plan  of 
reorganization  is  complete. 

(2)  General  rule.  Continuity  of 
business  enterprise  requires  that  the 
acquiring  corporation  (P)  either  (i) 
continue  the  acquired  corporation’s  (7”s) 
historic  business  or  (ii)  use  a  significant 
portion  of  7”s  historic  business  assets  in 
a  business.  The  application  of  this 
general  rule  to  certain  transactions,  such 
as  mergers  of  holding  companies,  will 
depend  on  all  facts  and  circumstances. 
The  policy  underlying  this  general  rule, 
which  is  to  ensure  that  reorganizations 
are  limited  to  readjustments  of 
continuing  interests  in  property  under 
modified  corporate  form,  provides  the 
guidance  necessary  to  make  these  facts 
and  circiunstances  determinations. 

(3)  Business  continuity,  (i)  The 
continuity  of  business  enterprise 
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requirement  is  satisHed  if  P  continues 
7"s  historic  business.  The  fact  P  is  in  the 
same  line  of  business  as  T  tends  to 
establish  the  requisite  continuity,  but  is 
not  alone  sufficient. 

(ii)  If  rhas  more  than  one  line  of 
business,  continuity  of  business 
enterprise  requires  only  that  P  continue 
a  significant  line  of  business. 

(iii)  In  general,  a  corporation’s  historic 
business  is  the  business  it  has 
conducted  most  recently.  However,  a 
corporation’s  historic  business  is  not 
one  the  corporation  enters  into  as  part 
of  a  plan  of  reorganization. 

(iv)  All  facts  and  circumstances  are 
considered  in  determining  the  time  when 
the  plan  comes  into  existence  and  in 
determining  whether  a  line  of  business 
is  “significant”. 

(4)  Asset  continuity,  (i)  The  continuity 
of  business  enterprise  requirement  is 
satisfied  if  P  uses  a  signiHcant  portion  of 
7”s  historic  business  assets  in  a 
business. 

(ii)  A  corporation’s  historic  business 
assets  are  the  assets  used  in  its  historic 
business.  Business  assets  may  include 
stock  and  securities  and  intangible 
operating  assets  such  as  good  will, 
patents,  and  trademarks,  whether  or  not 
they  have  a  tax  basis. 

(iii)  In  general,  the  determination  of 
the  portion  of  a  corporation’s  assets 
considered  “significant”  is  based  on  the 
relative  importance  of  the  assets  to 
operation  of  the  business.  However,  all 
other  facts  and  circumstances,  such  as 
the  net  fair  market  value  of  those  assets, 
will  be  considered. 

(5)  Examples.  The  following  examples 
illustrate  this  paragraph  (d). 

Example  (1).  T  conducts  three  lines  of 
business:  manufacture  of  synthetic  resins, 
manufacture  of  chemicals  for  the  textile 
industry,  and  distribution  of  chemicals.  The 
three  lines  of  business  are  approximately 
equal  in  value.  On  July  1, 1981,  T  sells  the 
synthetic  resin  and  chemicals  distribution 
businesses  to  a  third  party  for  cash  and 
marketable  securities.  On  December  31, 1961, 
T  transfers  all  of  its  assets  to  P  solely  for  P 
voting  stock.  P  continues  the  chemical 
manufacturing  business  without  interruption. 
The  continuity  of  business  enterprise 
requirement  is  met.  Continuity  of  business 
enterprise  requires  only  that  P  continue  one 
of  T'a  three  significant  lines  of  business. 

Example  (2).  P  manufactures  computers 
and  T  manufactures  comiponents  for 
computers.  T  sells  all  of  its  output  to  P.  On 
January  1, 1981,  P  decides  to  buy  imported 
components  only.  On  March  1, 1981,  T  merges 
into  P.  P  continues  buying  imported 
components  but  retains  T'a  equipment  as  a 
backup  source  of  supply.  The  use  of  the 
equipment  as  a  backup  source  of  supply 
constitutes  use  of  a  significant  portion  of  Ta 
historic  business  assets,  thus  establishing 
continuity  of  business  enterprise.  P  is  not 
required  to  continue  Ta  business. 


Example  (3).  T  is  a  manufacturer  of  boys’ 
and  men's  trousers.  On  January  1, 1978,  as 
part  of  a  plan  of  reorganization,  T  sold  all  of 
its  assets  to  a  third  party  for  cash  and 
purchased  a  highly  diversified  portfolio  of 
stocks  and  bonds.  As  part  of  the  plan  T 
operates  an  investment  business  until  July  1, 
1981.  On  that  date,  the  plan  of  reorganization 
culminates  in  a  transfer  by  T  of  all  its  assets 
to  P,  a  regulated  investment  company,  solely 
in  exchange  for  P  voting  stock.  The  continuity 
of  business  enterprise  requirement  is  not  met. 
r's  investment  activity  is  not  its  historic 
business,  and  the  stocks  and  bonds  are  not 
T'a  historic  business  assets. 

Example  (4).  T  manufactures  children's 
toys  and  P  distributes  steel  and  allied 
products.  On  January  1, 1981,  T  sells  all  of  its 
assets  to  a  third  party  for  $100,000  cash  and 
$900,000  in  notes.  On  March  1, 1981,  T  merges 
into  P.  Continuity  of  business  enterprise  is 
lacking.  The  use  of  the  sales  proceeds  in  P'a 
business  is  not  sufficient. 

Example  (5).  T  manufactures  farm 
machinery  and  P  operates  a  lumber  mill.  T 
merges  into  P.  P  disposes  of  7"s- assets 
immediately  after  the  merger  as  part  of  the 
plan  of  reorganization.  P  does  not  continue 
T’a  farm  machinery  manufactming  business. 
Continuity  of  business  enterprise  is  lacking. 

This  Treasury  Decision  is  issued 
under  the  authority  contained  in  section 
7805  of  the  Internal  Revenue  Code  of 
1954  (68A  Stat.  917;  26  U.S.C.  7805). 
William  E.  Williams, 

Acting  Commissioner. 

Approved:  December  23, 1980. 

Emil  M.  Sunley, 

Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  B(M0628  Filed  12-29-80;  8:45  am] 

BILLING  CODE  SSSO-OI-M 


26  CFR  Part  1 
[T.D.  7747J 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Treatment  of 
Certain  Interests  in  Corporations  as 
Stock  or  Indebtedness 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  treatment  of 
certain  interests  in  corporations  as  stock 
or  indebtedness.  The  Tax  Reform  Act  of 
1969  authorized  the  Secretary  of  the 
Treasiuy  to  prescribe  such  regulations. 
This  document  also  contains  conforming 
regulations  relating  to  the  allocation  of 
income  and  deductions  among 
taxpayers  and  certain  other  matters. 

The  regulations  affect  corporations  and 
their  shareholders  and  creditors. 

DATES:  The  regulations  generally  apply 
to  certain  interests  in  corporations 
created  after  April  30, 1961. 

FOR  FURTHER  INFORMA'HON  CONTACT: 


Jack  A.  Levine  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224  (Attention:  CC:LR:T,  202-566- 
3458,  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  24, 1980,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  166,  385,  482,  and  1371  of  the 
Internal  Revenue  Code  of  1954  (45  FR 
18957).  These  amendments  were 
proposed  to  conform  the  regulations  to 
section  415(a)  of  the  Tax  Reform  Act  of 
1969  (83  Stat.  613).  After  consideration 
of  all  comments  from  interested  persons 
regarding  the  proposed  regulations,  they 
are  adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Changes 

In  response  to  the  many  thoughtful 
and  constructive  public  comments,  a 
number  of  changes  have  been  made  in 
the  proposed  regulations.  In  general,  as 
a  result  of  these  changes,  the  final 
regulations  are  of  more  limited  scope 
than  the  proposed  regulations  and 
should  not  interfere  with  the  normal 
operations  of  small  business  investment 
companies,  commercial  lenders  or  other 
independent  creditors.  For  example, 
straight  debt  instruments  not  held 
proportionately  by  shareholders  (e.g., 
bank  loans)  will  never  be  treated  as 
stock  under  the  final  regulations. 

The  more  important  changes  in  the 
proposed  regulations  are  discussed 
below.  In  addition,  the  reasons  for  not 
making  certain  other  suggested  changes 
are  also  discussed  below.  Some 
comments  raised  legitimate  questions  of 
interpretation  of  relatively  narrow 
interest  that  would  be  more 
appropriately  addressed  by  revenue 
rulings.  It  is  expected  that  most  of  these 
points  will  ultimately  be  covered  by 
revenue  rulings. 

This  “Explanation  of  Changes” 
supplements  the  “Supplementary 
Information”  contained  in  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  March  24, 1980. 

Section  1.S85-1  Effective  Date  and 
Scope 

As  proposed  on  March  24, 1980,  the 
regulations  would  have  applied  to 
certain  interests  in  corporations  created 
after  December  31, 1980.  However,  to 
provide  both  additional  time  for  the 
public  to  become  familiar  with  the 
regulations  and  the  opportunity  for 
further  public  comment,  the  final 
regulations  generally  will  apply  to 
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certain  interests  in  corporations  created 
after  April  30, 1981.  Present  law  will 
continue  to  apply  to  interests  created  on 
or  before  April  30, 1981. 

Thus,  although  the  regulations  are 
adopted  in  final  form,  there  is  a 
substantial  period  before  they  become 
effective.  The  Treasury  and  the  Internal 
Revenue  Service  invite  additional 
comments  on  the  final  regulations  during 
this  period. 

An  exception  to  the  effective  date  has 
been  added  for  interests  created 
pursuant  to  written  contracts  which  are 
binding  on  December  29, 1980  and  at  all 
times  thereafter.  This  exception  applies, 
for  example,  to  interests  issued  after  the 
effective  date  of  the  regulations  but 
pursuant  to  a  plan  of  reorganization  that 
had  been  approved  by  the  shareholders 
of  the  parties  to  the  reorganization  prior 
to  December  29, 1980,  and  that  was 
thereafter  binding  on  such  parties, 
subject  only  to  customary  ^rd  party 
approvals  and  other  customary  third 
party  conditions. 

An  exception  to  the  effective  date  has 
-also  been  added  for  certain  bankruptcy 
reorganizations.  Because  bankruptcy 
reorganizations  often  involve  protracted 
judicial  proceedings,  the  regulations  will 
not  apply  to  interests  created  pursuant 
to  a  plan  of  bankruptcy  filed  before 
December  29, 1980. 

The  regulations  under  section  385  do 
not  apply  to  an  instrument  issued  before 
the  effective  date  even  if.  after  the 
effective  date,  there  is  a  failure  to  pay 
interest  or  principal  when  due,  the  terms 
of  the  instrument  are  changed,  or  the 
instrument  is  a  demand  note  not  bearing 
interest  at  a  reasonable  rate. 

On  the  other  hand,  if  an  instrument  is 
issued  prior  to  the  regulations'  effective 
date  but  its  terms  are  changed  after  the 
effective  date,  and  the  change  in  terms 
is  sufflciently  substantial  to  be 
considered  an  exchange  of  instruments 
under  applicable  principles  of  tax  law, 
then  the  instrument  with  the  changed 
terms  will  be  treated  as  newly  issued 
after  the  effective  date  for  purposes  of 
the  section  385  regulations. 

Some  comments  seemed  to  assume 
(incorrectly)  that  an  interest  will  be 
treated  as  indebtedness  if  it  is  outside 
the  scope  of  the  regulations.  Actually, 
existing  law  will  continue  to  apply  in 
these  cases.  Language  has  been  added 
to  clarify  this  point  (see  §  1.385~l(b)(l)). 

Certain  other  sections  of  the  Internal 
Revenue  Code  make  distinctions  that 
are  similar  to  (but  not  the  same  as)  the 
one  between  stock  and  indebtedness. 
Section  385  does  not  necessarily  govern 
these  distinctions.  Language  has  been 
added  to  clarify  this  point  (see  §  1.385- 
1(b)(2)). 


Section  1.385-2  Summary  of  Rules 

Only  conforming  changes  and  minor 
clarifications  have  been  made  in  the 
summary  of  rules. 

Section  1.385-3  Preliminary  Rules 

Section  1.385-3(a)  provides  that  if  a 
corporation  sells  an  instrument  to  a 
shareholder  for  more  or  less  than  its  fair 
market  value,  the  difference  is  treated 
as  a  contribution  to  capital  or  as  a 
section  301  or  305  distribution,  as  the 
case  may  be. 

Some  comments  expressed  the  view 
that  the  scope  of  the  term  “shareholder" 
in  this  context  was  unclear  because 
there  was  no  explicit  reference  to 
attribution  rules.  However,  as  pointed 
out  in  the  preamble  to  the  proposed 
regulations,  the  regulations  are  not 
intended  to  deviate  from  present  law  as 
to  when  a  bargain  sale  to  a 
nonshareholder  may  be  treated  as  a 
dividend  (see  Harry  L  Epstein,  53  T.C. 
459  (1989);  Sammons  v.  United  States, 

433  R  2d.  728  (5th  Cir.  1970),  cert,  denied 
402  U.S.  945  (1971);  George  W.  Knipe,  24 
CCH  Tax  Ct.  Memo  668  (1965),  Affd per 
curiam  sub  nom.  Equitable  Publishing 
Co.  V.  Commissioner,  356  F.  2d.  514  (3d. 
Cir.  1966),  cert,  denied  385  U.S.  822 
(1966);  Rev.  Rul.  69-630, 1969-2  Cum. 
Bull.  112)  or  as  to  how  purchases  by 
nonshareholders  at  prices  in  excess  of 
fair  market  value  are  treated. 

A  provision  has  been  added  enabling 
the  Commissioner  to  disregard  a 
nonconunercial  term  of  an  instrument,  in 
determing  the  fair  market  value  of  the 
instrument  or  the  reasonableness  of  an 
interest  rate,  if  the  principal  purpose  of 
the  term  is  to  increase  or  decrease  the 
instrument’s  fair  market  value  or 
reasonable  rate  of  interest  (see  §  1.385-3 
(b)  (1)  (iii).  Although  this  result  can  also 
be  reached  under  section  482,  it  was 
believed  appropriate  to  cover  this  point 
explicitly  in  the  section  385  regulations. 
This  provision  would  apply,  for 
example,  as  follows.  Assume  that  a 
corporation  issues  an  instrument 
bearing  an  extremely  high  interest  rate 
to  its  sole  shareholder,  a  nonresident 
alien.  Assume  further  that  the 
instrument  contains  certain 
noncommercial  terms  which  would 
make  it  very  difficult  for  the  holder  to 
enforce  his  rights  thereunder  and  which 
were  designed  to  reduce  the  fair  market 
value  of  the  instrument  for  tax  purposes. 
This  provision  enables  the 
Commissioner  to  disregard  these 
noncommercial  terms  in  determing  the 
fair  market  value  of  the  instrument  and 
the  reasonableness  of  the  interest  rate. 


Section  1.385-4  Instruments  Generally 

The  regulations  provide  that  if  an 
instrument  is  treated  as  stock  under 
section  385,  then  the  instrument  is 
treated  as  preferred  stock  for  all 
purposes  of  the  Internal  Revenue  Code. 
Such  preferred  stock  is  considered  to 
have  the  same  terms  [e.g.,  voting  rights) 
as  the  instrument  has  under  applicable 
local  law.  Also,  each  class  of 
instruments  classified  as  preferred  stock 
is  treated  as  a  separate  class  of 
preferred  stock.  Language  has  been 
added  to  clarify  these  points  (see 
§  1.385-4(c)(l)(i)). 

The  regulations  also  provide  that,  if 
an  instrument  becomes  stock  under  the 
rules  of  §  1.385-6  (j),  (kjor  (I),  the 
instrument  is  treated  as  having  been 
exchanged  (without  recognition  of  gain 
or  loss)  for  preferred  sto^  in  a 
recapitalization  to  which  section 
368(a)(1)(E)  applies.  Since  the  intent  is  to 
treat  the  exchange  as  taxfree,  the 
exchange  is  also  considered  to  satisfy 
section  354(a)(1)  [i.e.,  the  instrument  is 
treated  as  a  security  for  this  purpose). 

Section  1.385-5  Hybrid  Instruments 

Several  comments  exhibited  some 
confusion  about  the  meaning  of  a 
“definitely  ascertainable”  interest  rate 
or  principal  sum.  In  order  to  clarify  this 
point,  the  final  regulations  provide 
generally  that  a  rate  of  interest  or 
principal  sum  is  definitely  ascertainable 
if  (i)  it  is  invariable  or  (ii)  it  is  variable 
but  determined  according  to  an  external 
standard  that  is  not  subject  to  the 
borrower’s  contrcd  and  that  is  not 
related  to  the  success  or  failure  of  the 
borrower’s  business  or  activities  (see 
§  1.385-5(d)(4)). 

A  new  example  illustrating  this  rule 
concludes  that  an  interest  rate  of  “prime 
plus  three  points”  would  be  considered 
a  definitely  ascertciinable  rate  (see 
§  1.385-5(e)  example  (10)). 

A  provision  was  also  added  relating 
to  the  treatment  of  certain  payments  as 
fixed  that  in  form  are  contingent  but  are 
guaranteed  (see  §  1.385-5(d)(7)). 

Some  comments  expressed  concern 
that  example  (8)  of  §  1.385-5(e)  implies 
that  all  nonrecourse  loans  would  be 
considered  to  be  hybrid.  No  such 
implication  is  intended.  An  example  has 
been  added  to  clarify  this  point  (see 
example  (14)  of  §  1.385-5(e)). 

Debt  issued  in  redemption  of  stock. 
When  debt  is  issued  in  redemption  of 
stock,  state  law  may  subject  payments 
on  the  debt  to  limitations  similar  to 
those  to  which  distributions  on  stock  are 
subject,  e.g.,  payments  of  principal  and 
interest  cannot  be  made  if  the 
corporation  is  insolvent  (or  would  be 
rendered  insolvent).  See  Herwitz. 
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Installment  Repurchase  of  Stock: 

Surplus  Limitations,  79  Harv.  L.  Rev.  303 
(1965).  The  final  regulations  cleirify  their 
application  to  instruments  subject  to 
these  types  of  limitations. 

In  general,  the  final  regulations  treat 
these  instruments  as  debt 
notwithstanding  certain  limitations  that 
state  law  may  impose  on  the  payment  of 
principal  or  interest.  A  payment  of 
principal  or  interest  is  considered  Hxed 
by  the  regulations  even  though  the 
corporation  cannot  be  required  to  make 
the  payment  if  it  is  insolvent  (or  would 
be  rendered  insolvent  by  the  payment) 
either  in  the  bankruptcy  or  equity  sense 
of  insolvency  (see  §  1.385-5(d)(5)(iii)). 

An  insolvency  limitation  in  the 
bankruptcy  sense  [i.e.,  that  interest  or 
principal  payments  cannot  be  made  if 
liabilities  exceed,  or  would  as  a  result  of 
the  payments  exceed,  assets)  is  in 
substance  a  form  of  subordination. 

Since  subordination  is  not  generally 
considered  a  contingency  for  purposes 
of  the  regulations,  it  is  appropriate  that 
subordination  not  be  a  contingency  in 
this  context.  An  insolvency  limitation  in 
the  equity  sense  [i.e.,  that  interest  or  . 
principal  payments  cannot  be  made  if 
the  corporation  is  not  paying  its  debts  as 
they  become  due)  is  not  sufHciently 
different  from  insolvency  in  the 
bankruptcy  sense  to  justify,  as  an 
administrative  matter,  having  a  different 
tax  result  depending  on  whedier  local 
law  defines  insolvency  in  the  equity 
sense  or  the  bankruptcy  sense. 

Therefore,  payments  conditional  on  the 
solvency  of  the  issuer  are  not 
considered  contingent  for  purposes  of 
the  regulations.  (It  should  be  noted  that 
this  new  provision  is  also  relevant  in 
determining  whether  payments  on 
certain  preferred  stock  are  fixed 
payments  in  the  nature  of  principal  or 
interest.) 

Two  examples  have  been  added  to 
demonstrate  the  treatment  of  an 
instrument  issued  in  redemption  of  stock 
(see  examples  (11)  and  (12)  of  §  1.385- 
5(e)). 

Section  1.385-6  Proportionality 

Proportionate  holdings  of  stock  and 
debt  are  of  even  greater  significance  in 
the  final  regulations  than  in  the 
proposed  regulations.  The  reason 
proportionality  plays  a  central  role  in 
the  final  regulations  is  that  it  generally 
makes  little  economic  difference  (aside 
from  tax  consequences)  whether 
proportionate  shareholder  advances  are 
made  as  debt  or  equity.  See  Stone,  Debt- 
Equity  Distinctions  in  the  Tax 
Treatment  of  the  Corporation  and  its 
Shareholders,  42  Tul.  L  Rev.  251  (1968). 

For  example,  if  a  sole  shareholder 
invests  $50,000  in  its  corporation,  it 


makes  little  difference,  except  for  tax 
purposes,  whether  the  shareholder 
receives  stock,  subordinated  debt  or  a 
combination  of  the  two.  The  shareholder 
will  be  entitled  to  the  corporation’s 
entire  net  profits  and,  except  for  the  tax 
consequences,  will  generally  be 
indifferent  as  to  whether  the  profits  are 
withdrawn  fi'om  corporate  solution  as 
interest  and  principal  payments  on  a 
debt  or  as  dividends  and  payments  in 
redemption  of  stock.  Similarly,  if  the 
shareholder  elects  to  receive  debt,  the 
allocation  of  the  repayments  between 
principal  and  interest  makes  little  non¬ 
tax  difference. 

From  a  tax  viewpoint,  however,  a  sole 
shareholder’s  decision  to  receive  debt 
instead  of  stock  is  very  significant. 
Because  interest  is  deductible  to  the 
corporation  and  repayments  of  principal 
are  tax  free  to  the  shareholder,  the 
shareholder  may  be  more  likely  to  make 
the  investment  in  the  form  of  debt. 
Moreover,  once  the  shareholder  has 
elected  to  receive  debt,  the  allocation  of 
the  repayments  between  principal  and 
interest  can  have  important  tax 
consequences.  To  the  extent  that  the 
repayment  is  treated  as  principal,  the 
corporation  is  not  entitled  to  a 
de'duction  but  the  payment  is  tax  free  to 
the  shareholder.  However,  to  the  extent 
the  repayment  is  treated  as  interest,  the 
shareholder  is  taxed  currently  at 
ordinary  income  rates  but  the 
corporation  receives  a  deduction.  In 
some  circumstances  the  corporation  and 
shareholder  may  be  able  to  gain  a  tax 
advantage  by  treating  more  of  the 
repayments  as  interest  and  in  other 
circumstances  they  may  gain  a  tax 
advantage  by  treating  more  of  the 
repayments  as  principal. 

Because  the  characterization  of 
proportionate  advances  as  debt  instead 
of  stock  is  so  heavily  influenced  by  tax 
considerations,  one  possibility  would 
have  been  for  the  section  385  regulations 
to  classify  all  proportionately-held  debt 
as  stock.  Although  this  has  occasionally 
been  suggested  by  the  case  law  as  a  ^ 
possible  standard  (see  Stone,  supra,  at 
260,  n.41),  the  final  regulations  have 
rejected  this  approach.  Treasury 
believed  it  would  have  been  unsound 
policy  in  effect  to  deny  corporations 
access  to  shareholder  capital  in  the  form 
of  indebtedness  when  loans  on  the  same 
terms  could  have  been  obtained  firom 
independent  lenders.  Thus,  the  final 
regulations  follow  the  mainstream  of  the 
case  law  and  permit  proportionately- 
held  shareholder  debt  to  be  treated  as 
debt  for  tax  purposes.  However,  there  is 
no  valid  reason  to  permit  shareholders 
to  make  proportionate  loans  to  their 
corporation  on  terms  that  would  be 


unacceptable  to  independent  lenders, 
particularly  in  light  of  the  predominance 
of  tax  considerations  in  setting  and 
enforcing  the  terms  of  proportionate 
shareholder  debt.  The  final  regulations 
therefore  respect  proportionate 
shareholder  debt  only  if  the  treatment  of 
the  debt  is  in  accordance  with  objective 
economic  criteria. 

Generally,  the  final  regulations  treat 
instruments  issued  proportionately  to 
shareholders  as  debt  if  the  initial  terms 
of  the  instrument  are  arm’s  length  terms. 
This  arm’s  length  standard  is  necessary 
because  shareholders  have  no  economic 
incentive  to  set  arm’s  length  terms  on 
proportionately-held  debt.  Rights 
foregone  by  proportionate  shareholders 
in  their  status  as  creditors  simply 
enhance  the  value  of  their  underlying 
stock  interests.  For  example,  to  gain  a 
tax  advantage,  a  sole  shareholder  might 
be  willing  to  lend  money  to  its 
corporation  at  a  rate  of  interest 
significantly  below  the  market  rate.  'The 
fact  that  the  interest  rate  is  less  than  the 
market  rate  has  little  independent 
economic  significance  because  the 
difference  between  the  interest  the 
shareholder  actually  receives  and  the 
amount  that  would  have  been  received 
if  the  market  rate  had  been  charged  will 
remain  in  corporate  solution,  and 
thereby  increase  the  value  of  the 
shareholder’s  stock  pro  tanto. 

When  the  initial  terms  of 
proportionately-held  shareholder  debt 
are  not  arm’s  length  terms,  the 
regulations,  where  possible,  in  effect 
create  arm’s  length  terms  by  adjusting 
the  interest  rate.  However,  when  the 
terms  are  not  arm’s  length  and  arm’s 
length  terms  cannot  be  created  by 
adjusting  the  interest  rate  [e.g.  debt 
issued  for  property),  then  the  final 
regulations  classify  the  proportionately- 
held  shareholder  debt  as  stock. 

The  final  regulations  also  require 
shareholders  to  enfdrce  the  terms  of 
proportionate  debt  according  to  an 
arm’s  length  standard.  This  requirement 
is  necessary  because,  even  though  the 
terms  of  the  instrument  are  arm’s  length 
terms,  the  shareholders  may  have  no 
incentive  to  enforce  these  terms.  For 
example,  assume  that  a  sole  shareholder 
lends  $100,000  to  its  corporation  in 
exchange  for  a  10-percent  subordinated 
debenture.  To  avoid  having  to  pay  tax 
on  the  interest,  the  shareholder  may 
decide  not  to  collect  the  $10,000  of 
annual  interest  due  on  the  debenture. 
This  decision  will  have  no  independent 
economic  significance  because  the  value 
of  the  shareholder’s  stock  will  be 
increased  by  the  full  $10,000  of  foregone 
interest.  Thus,  because  shareholders 
may  have  no  economic  incentive  to 
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enforce  the  terms  of  proportionately- 
held  debt,  such  debt  is  subject  to  the 
rules  now  contained  in  §  1.385-6  (]],  (k), 
and  (1)  that  examine  shareholders' 
actions  with  respect  to  proportionate 
debt  after  it  is  issued. 

Even  when  a  shareholder’s  holdings  of 
stock  and  debt  are  not  proportionate, 
however,  there  may  be  situations  where 
the  shareholder  will  have  no  economic 
incentive  to  act  as  an  independent 
creditor.  For  example,  a  50-percent 
shareholder  who  owns  all  of  a 
corporation’s  outstanding  debt  might 
agree  to  forego  $5,000  of  interest  as  part 
of  an  arrangement  where  the  other  50- 
percent  shareholder  agrees  to  forego  a 
$5,000  salary  payment  due  from  the 
corporation.  In  cases  like  these,  the 
courts  have  treated  the  shareholder  debt 
as  proportionate.  See  Broadway  Drive- 
In  Theatre,  Inc.  v.  United  States,  220  F. 
Supp  707  (E.D.  Mo.  1963):  Reed  v. 
Commissioner,  242  F.  2d.  334  (2d.  Cir. 
1957).  To  assure  arm’s  length  behavior 
by  shareholders  holding  debt  non- 
proportionately,  the  final  regulations 
treat  non-proportionate  debt  as  being 
held  proportionately  in  these  situations 
(see  §  1.385-6(a)(7)). 

Definition  of  proportionality.  Because 
of  its  increased  importance,  the 
definition  of  proportionality  has  been 
clarified  to  the  extent  possible.  Some 
additional  examples  have  been  provided 
(see  examples  (5),  (7),  (9),  (10),  (11),  (12), 
(13),  (14),  and  (15)  of  §  1.385-6(a)(6)). 
Changes  have  been  made  in  the  rule 
relating  to  options  (see  §  1.385-6(a)(2)(ii) 
and  examples  (8)  and  (9)  of  §  1.385- 
6(a)(6)).  The  rules  have  been  clarified  as 
to  when  two  or  more  classes  of 
instruments  will  be  treated  as  a  single 
class  (for  purposes  of  ascertaining 
proportionality)  and  when  two  portions 
of  a  single  class  of  instruments  will  be 
treated  as  two  separate  classes  of 
instruments  (see  §  1.385-6(a)  (4)  and  (5)). 
The  definition  of  an  independent 
creditor  has  been  made  more  flexible 
and,  to  promote  certainty,  also  contains 
an  objective  safe  harbor  (see  §  1.385- 
6(b)). 

A  number  of  comments  suggested  that 
numerical  guidelines  be  establi;-hed  to 
provide  guidance  in  determining  when 
holdings  of  stock  and  debt  will  be 
considered  to  be  substantially 
proportionate.  The  Treasury  agrees  with 
these  comments.  It  is  anticipated  that 
*hese  guidelines  will  be  published  as  a 
revenue  procedure. 

Nominal  capital  rules.  As  proposed, 

§  1.385-8  (relating  to  nominal  capital) 
classified  any  instrument  (including  an 
instrument  held  by  an  outside  creditor) 
as  equity  if,  at  the  time  the  instrument 
was  issued,  the  corporation’s  debt-to- 
equity  ratio  exceeded  10:1.  This  rule  was 


based  on  the  assumption  that  outside 
creditors  would  not  lend  to  corporations 
whose  debt-to-equity  ratios  exceeded 
10:1.  Many  comments  have 
demonstrated  that  this  assumption  was 
wrong.  Therefore,  under  the  final 
regulations,  the  nominal  capital  rules  (as 
revised)  can  operate  to  classify 
instruments  as  equity  only  if  holdings  of 
the  instruments  and  the  corporation’s 
stock  are  substantially  proportionate. 

In  the  final  regulations,  §  1.385-6(f) 
(relating  to  excessive  debt)  replaces 
§  1.385-8  (relating  to  nominal  capital). 
Some  comments  criticized  the  proposed 
regulations  for  adopting  an  absolute  10:1 
debt-equity  standard  without  regard  to 
variations  in  debt-equity  ratios  by 
industry.  The  Treasury  agrees  with 
these  comments.  The  excessive  debt 
provisions  of  the  final  regulations  take 
industry  practice  into  account  by 
providing  that  a  corporation’s  debt  will 
not  be  considered  excessive  if  all  of  the 
instrument’s  terms  and  conditions 
together  with  the  corporation’s  financial 
structure  would  be  satisfactory  to  a 
bank,  insurance  company  or  similar 
lending  institution  making  ordinary 
commercial  loans.  In  addition,  the 
excessive  debt  provisions  provide  a  safe 
harbor  for  straight  debt  instruments 
issued  by  corporations  that  meet  two 
tests.  First,  the  corporation’s  debt-equity 
ratio  (determined  in  the  ordinary  way) 
must  not  exceed  10:1.  Second,  the 
corporation’s  inside  debt-equity  ratio 
must  not  exceed  3:1.  'The  inside  ratio  is 
determined  without  taking  into  account 
liabilities  to  independent  creditors. 

There  were  two  reasons  for  adding  to 
the  safe  harbor  the  requirement  that  the 
inside  ratio  not  exceed  3:1. 

First,  the  proposed  regulations  were 
premised  on  the  assiunption  that 
shareholders  lending  proportionately  to 
their  corporations  would  not  create 
unusually  high  debt-equity  ratios  to 
produce  large  interest  deductions  at  the 
corporate  level  because  the  interest  or 
discount  produced  by  §  1.385-3  and 
section  1232  would  be  taxed  currently  to 
the  shareholders  as  ordinary  income.  In 
other  words,  it  was  believed  that  the 
prospect  of  current  ordinary  income  to 
the  shareholder  would  be  a  deterrent  to 
the  issuance  of  large  amounts  of  debt 
bearing  high,  noncommercial  interest 
rates.  Several  comments  pointed  out, 
however,  that  this  deterrent  was  not 
present  in  situations  where  the 
shareholders  were  not  paying  tax  on  the 
interest  income  (e.g.,  certain  nonresident 
alien  shareholders,  taxpayers  with  large 
net  operating  losses,  or  charitable 
organizations).  Nothing  in  the  proposed 
regulations  would  have  prevented  these 
shareholders  from  issuing  themselves 


large  amounts  of  proportionate  debt  (up 
to  a  10:1  debt-equity  ratio)  at  high, 
noncommercial  interest  rates.  This  debt 
would  have  produced  large  interest 
deductions  that  could  have  been  used  to 
offset  tax  at  the  corporate  level  without 
being  taxed  to  the  shareholders.  The 
inside  debt-equity  ratio  of  3:1  is 
intended  to  limit  this  potential  abuse. 

The  final  regulations  permit 
proportionate  shareholder  loans  to  be 
classified  as  debt  even  if  the  inside 
debt-equity  ratio  is  greater  than  3:1, 
provided  the  shareholder  can 
demonstrate  that  an  ordinary 
commercial  lender  would  have  made  a 
loan  on  the  same  terms  and  conditions 
as  the  shareholder  loan  in  question.  It  is 
not  sufficient  for  this  purpose,  however, 
for  the  shareholders  to  demonstrate  that 
any  independent  lender  {e.g.,  a  lender  in 
the  business  of  making  high  risk  loans) 
would  have  found  the  terms  and 
conditions  of  the  shareholder  loans 
acceptable.  Instead,  the  shareholders 
must  demonstrate  that  an  institution  in 
the  business  of  making  ordinary 
commercial  loans  {e.g.,  a  bank  or 
insurance  company)  would  have  found 
the  terms  acceptable  (see  example  (1)  of 
§  1.385-6(f)(6)). 

The  second  reason  for  the  inside  ratio 
of  3:1  is  to  limit  the  situations  where 
very  large  amounts  of  discount  will  be 
imputed  under  §  1.385-3  and  section 
1232.  As  a  general  matter,  when  the 
inside  ratio  exceeds  3:1  and  the  loans  do 
not  satisfy  the  standard  of  section  1.385- 
6(f)(2),  the  proper  interest  rates  would 
tend  to  be  so  high  as  to  be 
noncommercial  {e.g.,  as  high  as  30  to  40 
percent).  The  Treasury  decided  that  it 
would  be  more  realistic  to  classify  such 
debt  as  stock  rather  than  to  impute 
these  excessive,  noncommercial  interest 
rates. 

Principal  shareholder  rules.  The 
proposed  regulations  provided  certain 
“second  look’’  rules  that  could  operate 
to  reclassify  instruments  initially  treated 
as  debt  as  equity  if  interest  or  principal 
was  not  paid  when  due,  there  was  a 
change  in  terms  or  a  reasonable  interest 
rate  was  not  paid  on  a  demand 
instrument.  Under  §  1.385-7  of  the 
proposed  regulations,  these  rules 
applied  to  instruments  held  by  principal 
shareholders  of  the  corporation  {i.e., 
shareholders  owning  5  percent  or  more 
of  the  corporation’s  stock). 

Several  comments  contended  that  in 
most  cases  there  will  be  a  sufficient 
economic  incentive  for  shareholder- . 
creditors  to  enforce  their  rights  under 
debt  instruments  not  held  in 
substantially  the  same  proportion  as  the 
corporation’s  stock.  Treasury  agrees 
with  these  comments.  The  final 
regulations  generally  apply  these 
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“second  look”  rules  only  to  debt 
instnunents  issued  to  shareholders 
substantially  in  proportion  to  their  stock 
holdings  (see  §  1.385-6  (j),  (k)  and  (1). 

The  foregoing  changes  in  the  nominal 
capital  and  principal  shareholder  rules 
are  directly  responsive  to  many  of  the 
comments  received  from  small  business 
and  others.  For  example,  the  tinal 
regulations  will  not  interfere  with  the 
normal  operations  of  small  business 
investment  companies  (see  examples 
(11)  and  (12)  of  §  1.385-6(a)(6)), 
commercial  lenders  or  other 
independent  creditors. 

Instruments  not  issued  for  money.  '* 
When  instruments  are  issued  in 
exchange  for  property,  the  original  issue 
discount  rules  of  section  1232(a)(3)  and 
the  amortizable  bond  premium  rules 
under  §  1.61-12(c)(2)  generally  do  not 
apply.  Therefore,  §  1.385-6(d)  of  the 
regulations  requires  that  a  reasonable 
rate  of  interest  be  paid  on  these 
instruments  to  ensure  that  the  holders 
will  be  paid  principal  and  interest  in  the 
proper  proportions  [i.e.,  in  the  same 
proportions  as  would  be  paid  to  outside 
creditors).  In  the  proposed  regulations, 
this  rule  applied  to  all  instruments 
issued  proportionately  except  those 
issued  for  money.  In  the  final 
regulations,  the  application  of  this  rule 
has  been  narrowed  to  those  situations 
where  the  original  issue  discount 
provisions  of  section  1232  and  the  bond 
premium  provisions  of  §  1.61-12(c)(2) 
are  not  applicable  (see  §  1.385- 
6(d)(l)(iii)).  This  has  the  effect  of 
narrowing  the  application  of  §  1.385-6(d) 
in  two  respects. 

First,  the  original  issue  discount  rules 
are  applicable  to  certain  instruments 
issued  for  property  [e.g.,  instruments 
issued  for  marketable  securities).  In 
such  cases,  the  original  issue  discount 
provisions  apply  and,  accordingly, 
§1.385-6(d)(l)  is  not  applicable. 

Second,  there  are  certain  situations 
where  it  may  not  be  clear  under  present 
law  whether  the  original  issue  discount 
provisions  of  section  1232  would  apply 
{e.g.,  an  instrument  issued  as  a  dividend 
or  as  compensation).  Section  1.385- 
6(d)(1)  applies  in  these  situations  unless 
section  1232  is  found  to  be  applicable. 
This  is  in  accordance  with  the  policy  of 
the  regulations  not  to  classify 
proportionately-held  instruments  as 
stock  because  they  do  not  bear  a 
reasonable  interest  rate  if  the  interest 
rate  can  be  adjusted  to  an  arm’s  length 
rate  through  the  creation  of  original 
issue  discount  or  premium. 

An  exception  to  the  debt-for-property 
rule  has  been  added  for  the  issuance  of 
a  new  instrument  in  exchange  for  an 
equal  or  greater  principal  amount  of 
indebtedness  when  (i)  an  independent 


creditor  holding  the  outstanding 
indebtedness  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
exchange  and  (ii)  the  issuing  corporation 
would,  in  the  exercise  of  ordinary 
diligence,  have  agreed  to  make  the 
exchange  with  an  independent  creditor 
holding  the  outstanding  indebtedness 
(see  §  1.385-6(d)(3)  and  example  (4)  of 
§  1.385-6(d)(4)).  The  rationale  for  the 
exception  is  that  a  shareholder  holding  a 
debt  instrument  should  not  be  held  to  a 
higher  standard,  upon  exchanging  that 
debt  instrument  for  a  new  debt 
instrument,  than  that  of  an  independent 
creditor  holding  the  original  debt 
instrument. 

Some  comments  criticized  the 
classification  of  proportionately-held 
shareholder  debt  issued  in  exchange  for 
property  as  stock  if  the  debt  does  not 
bear  a  reasonable  interest  rate  as  being 
too  harsh.  The  Treasury  believes  these 
comments  misconstrue  the  structure  of 
the  regulations.  It  would  have  been 
possible  for  the  section  385  regulations 
to  classify  all  proportionate  shareholder 
debt  (including  debt  issued  for  money) 
as  stock  if  the  corporation  and  its 
shareholders  were  not  dealing  at  arm’s 
length  with  respect  to  the  instruments  in 
question.  This  approach  would  have 
resulted  in  reclassifying  the  entire 
purported  debt  as  stock.  Instead, 
however,  the  regulations,  where 
possible,  have  adopted  the  more  liberal 
policy  of  in  e^ect  creating  arm’s  length 
terms  by  adjusting  the  interest  rate 
through  the  creation  of  discoimt  or 
premium.  Only  when  it  is  not  possible  to 
adjust  the  interest  rate  by  creating 
discount  or  premium  {e.g.,  debt  issued 
for  property)  do  the  regulations  classify 
the  entire  debt  as  equity. 

Reasonable  rate  of  interest.  Section 
1.385-6(d)(l)  of  the  proposed  regulations 
provided  that  a  rate  of  interest  will  be 
considered  reasonable  if  it  is  a  rate 
within  the  range  of  rates  paid  to 
independent  creditors  on  similar 
instruments  by  corporations  in  the  same 
general  industry,  geographic  location 
and  Hnancial  condition  as  the  issuer. 

A  number  of  comments  expressed  the 
view  that  under  this  standard  it  will  be 
difficult  for  shareholders  to  determine  a 
reasonable  interest  rate  on  loans  to  their 
corporations  and  thus  avoid  the  creation 
of  discount  or  premium  under  §  1.385-3 
(or  in  some  cases,  the  classiHcation  of 
their  interests  as  stock).  These 
comments,  however,  fail  to  recognize 
that  the  debt-equity  problem  is  an 
extraordinarily  difficult  one.  Nearly  all 
of  the  factors  identified  in  the  course  of 
forty  years  of  case  law  are  relevant.  The 
regulations  under  section  385  achieve 
considerable  simplification  by  weighing 


these  factors  according  to  their  effect  on 
the  interest  rate  (or  on  the  fair  market 
value  of  the  interest  in  question).  Any 
attempt  to  reduce  the  problem  further,  to 
a  set  of  purely  mechanical  formulas, 
would  necessarily  result  in 
oversimplification.  There  is  a  certain 
irreducible  core  of  difficulty  in  making 
the  debt-equity  distinction,  and  some 
exercise  of  judgment  is  ultimately 
required.  The  final  regulations  present 
this  judgment  as  a  relatively 
straightforward  exercise  in  valuation, 
and  this  is  quite  possibly  the  most  that 
can  be  done. 

Moreover,  many  of  these  comments 
have  exaggerated  the  difficulty  of 
ascertaining  a  reasonable  interest  rate. 

In  most  cases  a  corporation  will  have 
some  record  of  outside  borrowing  [e.g.,  a 
bank  loan)  to  serve  as  a  benchmark  for 
determining  the  reasonableness  of  the 
rate  of  interest  charged  on  the 
shareholder  loans  in  question.  It  should 
only  be  in  rare  and  unusual 
circumstances  that  a  corporation  will 
have  borrowed  money  from  its 
shareholders  but  not  fixim  an  outside 
lender.  And  even  in  these  cases  (as  in 
cases  where  there  are  outside 
borrowings),  the  interest  rate  paid  by 
borrowers  with  superior  credit  ratings 
[e.g.  the  U.S.  Treasury)  on  indebtedness 
with  a  maturity  similar  to  those  of  the 
shareholder  loans  should  provide  a  floor 
for  establishing  a  reasonable  rate  of 
interest  on  the  shareholder  loans. 

Other  comments.criticized  the 
regulations  for  placing  too  much 
emphasis  on  the  interest  rate  factor  to 
the  exclusion  of  the  other  factors 
considered  important  by  the  body  of 
case  law  concerned  with  the  debt-equity 
distinction.  The  regulations  do  not 
ignore  these  other  factors,  however,  but 
instead  take  them  into  account  by 
measuring  their  effect  on  the  interest 
rate  (or  fair  market  value)  of  the 
instrument  in  question.  In  other  words, 
when  an  instrument  does  not  bear  a 
reasonable  rate  of  interest,  it  will  be 
because  the  corporation  and  the 
shareholder-creditor  will  not  have 
objectively  taken  into  account  one  or 
more  of  the  case  law  factors  [e.g., 
maturity  date,  subordination, 
capitalization)  in  establishing  the  rate  of 
interest. 

Several  comments  stated  that  it  would 
be  difficult  to  apply  the  concept  of  a 
“local  commercial  bank’’  to  a  large 
corporation  conducting  an  extensive 
national  or  international  business.  To 
eliminate  this  difficulty,  the  term  “local 
commercial  bank’’  was  extended  to 
include  any  bank  at  which  the  issuing 
corporation  ordinarily  does  business 
(see  §  1.385-6(e)(4)). 
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Also,  an  example  was  added  to 
demonstrate  that,  under  certain 
circumstances,  a  bank  loan  guaranteed 
by  a  shareholder  may  be  used  as  a  basis 
for  comparison  in  determining  a 
reasonable  interest  rate  for  a 
shareholder  loan  (see  example  (1)  of 
§  1.385-6(eK5)). 

Safe  harbor.  Many  comments 
suggested  that  the  computation  of  the  1:1 
debt-equity  ratio  contained  in  the 
interest  rate  safe  harbor  of  proposed 
§  1.385-6  (d](2]  should  be  based  on  the 
fair  market  value  of  the  corporation’s 
assets  rather  than  their  adjusted  basis. 
However,  this  approach  was  rejected  for 
two  reasons. 

First,  the  purpose  of  a  safe  harbor  is  to 
promote  certainty  by  providing  an 
objective  standard  which  is  easy  for 
both  taxpayers  and  the  Internal 
Revenue  Service  to  apply:  if  taxpayers 
satisfy  this  objective  standard,  ^ey  are 
assured  of  a  desired  tax  result. 

However,  if  a  corporation  were  able  to 
use  the  more  subjective  standard  of  the 
fair  market  value  of  its  assets  in 
computing  its  debt-equity  ratio,  the  safe 
harbor  would  not  provide  an  easy-to- 
apply  objective  standard,  and  its 
purpose  would  be  defeated. 

Second,  it  must  be  remembered  that 
the  failure  to  satisfy  the  safe  harbor 
does  not  mean  that  the  corporation’s 
instruments  are  treated  as  equity — it 
means  only  that  the  corporation  must 
prove  that  the  interest  rate  paid  on  the 
instruments  was  reasonable.  Moreover, 
the  ways  of  proving  the  corporation’s 
ability  to  borrow  from  outside  creditors 
at  commercial  rates  are  similar  to  those 
of  proving  the  fair  market  value  of  a 
corporation’s  assets.  For  example, 
demonstrating  that  the  assets  can 
produce  a  certain  income  stream  is  one 
way  of  proving  the  fair  market  value  of 
the  assets,  and  it  is  also  a  way  of 
showing  the  capacity  reliably  to  repay  a 
loan — and  therefore  the  capacity  to 
borrow  at  commercial  rates.  Similarly, 
demonstrating  that  the  assets  are 
readily  salable  is  another  way  of 
proving  their  value,  and  it  is  also  a  way 
of  showing  security  for  a  loan — and 
therefore  the  capacity  to  borrow  at 
commercial  rates. 

Thus,  if  a  corporation  can  prove  that 
its  assets  have  a  substantial  net  fair 
market  value,  the  corporation  should 
also  be  able  to  prove  its  capacity  to 
borrow  at  commercial  rates.  It  was 
therefore  decided  that  the  safe  harbor 
could  be  maintained  as  an  objective 
standard  for  both  taxpayers  and  the 
Government  {i.e.,  using  adjusted  basis  of 
assets)  without  causing  signiKcant 
disadvantage  to  taxpayers. 

Safe  harbor  interest  rates  in  the 
proposed  regulations  {i.e.,  the  prime  rate 


and  the  rate  payable  on  tax  refunds 
under  section  6621)  have  been  criticized 
as  too  low.  The  Treasury  recognizes  that 
few  small  businesses  are  able  to  borrow 
at  these  rates.  However,  a  low  rate  was 
chosen  deliberately  for  the  beneHt  of 
small  business.  In  many  instances,  this 
will  enable  small  businesses  to  obtain 
loans  from  their  shareholders  at  the 
same  interest  rates  paid  by  the  largest 
corporations. 

In  view  of  the  fact  that  the  safe  harbor 
interest  rates  are,  in  most  cases,  below- 
market  rates,  the  1:1  safe  harbor  ratio 
has  not  been  increased.  If  this  ratio  were 
increased,  most  corporations  would  be 
able  to  rely  upon  the  regulations  to 
avoid  the  imcertainty  ii^erent  in  the 
factor-oriented  approach  of  the  case  law 
and,  at  the  same  time,  charge  below- 
market  interest  rates  on  proportionate 
debt. 

However,  the  safe  harbor  interest  rate 
for  corporations  having  a  1:1  debt-to- 
equity  ratio  has  been  expanded.  Under 
the  hnal  regulations,  an  interest  rate 
determined  from  time  to  time  by  the 
Secretary  taking  into  consideration  the 
average  yield  on  outstanding 
marketable  obligations  of  the  United 
States  of  comparable  maturity  is  an 
additional  safe  harbor  interest  rate  for 
corporations  having  a  1:1  debt-to-equity 
ratio  (see  §  1.385-6  (e)(2)(i)  and  example 
(2)  of  §  1.385-6  (e)(5)).  It  is  anticipated 
that  these  rates  will  be  published  in  a 
revenue  procedure.  This  change  allows 
corporations  to  use  the  interest  rates  on 
longer  term  Treasury  obligations  as  safe 
harbor  rates  when  the  prime  rate  may 
not  be  an  accurate  indicator  of  long¬ 
term  interest  rates. 

Computing  debt-to-equity  ratio.  The 
proposed  regulations  were  designed  to 
provide  a  high  degree  of  certainty  in 
computing  a  corporation’s  debt-equity 
ratio.  Because  trade  accounts  payable 
vary  during  the  ordinary  course  of 
business  in  a  way  that  is  largely  beyond 
the  control  of  the  shareholders,  trade 
accounts  payable  were  excluded  from 
the  liability  side  of  the  ratio.  Some 
comments  pointed  out  that  certain  other 
liabilities  might  have  a  similar  effect. 
Accordingly,  the  final  regulations  treat 
these  other  liabilities  in  the  same 
manner  as  trade  account  payables  (see 
§  1.385-6(g)(l)(i)  and  (5)(v)). 

Under  the  proposed  regulations,  the 
debt-equity  ratio  is  computed  without 
regard  to  the  treatment  of  any  interest 
as  stock  or  indebtedness  by  reason  of 
section  385.  A  taxpayer  could  have 
defeated  the  pinpose  of  this  rule  by 
“lending”  to  its  corporation  in  exchange 
for  contractual  commitments  which 
were  nominally  preferred  stock  but 
would  be  reclassified  as  debt  under  the 
regulations.  The  provision  was 


accordingly  altered  (see  §  1.385- 
6(g)(3(ii)). 

Some  comments  criticized  the 
proposed  rules  on  debt-to-equity  ratios 
of  affiliated  corporations.  The  Treasury 
agrees  that  these  rules  were  not 
explained  adequately,  and  the  final 
regulations  are  more  specific  (see 
§  1.385-6(h)). 

Change  in  terms.  A  new  exception  in 
the  debt-for-property  rules  (see  §  1.385- 
6(d)(3))  may  also  have  application  to 
changes  in  terms  of  instruments  held 
proportionately.  The  effect  of  this  new 
exception  is  that  such  a  change  in  terms 
will  not  result  in  the  reclassification  of 
the  instrument  as  stock  if  (i)  an 
independent  creditor  holding  the 
instrument  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
change  in  terms,  and  (ii)  the  issuing 
corporation  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
change  in  terms  even  if  the  instrument 
were  held  by  an  independent  creditor 
(see  examples  (1)  and  (3)  of  §  1.385- 
6(j)(4)). 

Section  1.385-6(j)  applies  to  a  change 
in  the  terms  of  an  instrument  only  for 
purposes  of  the  section  385  regulations 
and  does  not  otherwise  affect  existing 
law  relating  to  the  tax  treatment  of  a 
change  in  the  terms  of  an  instrument. 
Thus,  for  example,  §  1.385-6(j)  does  not 
change  existing  law  as  to  when  a  change 
in  the  terms  of  an  instrument  will 
constitute  a  taxable  exchange  of 
instruments. 

“Second look” rules.  The  proposed 
regulations  implied  to  some  that 
shareholders  must  sue  their  corporation 
if  it  fails  to  pay  principal  or  interest.  The 
Treasury  recognizes  that  independent 
creditors  do  not  always  bring  suit  in 
these  circumstances.  The  final 
regulations  clarify  this  point  (see 
§  1.385-6  (k)  (2)  example  (3)). 

A  provision  has  been  added  making  it 
clear  that  a  corporation’s  payment  of 
interest  with  property  other  than  money 
[e.g..  a  note)  will  be  considered  actual 
payment  for  purposes  of  the  “second 
look”  rules,  but  only  to  the  extent  of  the 
fair  market  value  of  the  property  (see 
§  1.385-6(k)(3)). 

Section  1.385-7  Certain  Other 
Obligations 

The  scope  of  proposed  regulation 
§  1.385-9  (relating  to  certain  unwritten 
obligations)  has  been  expanded.  The 
expanded  version,  now  contained  in 
§  1.385-7,  applies  to  any  loan  made  by  a 
person  other  than  an  independent 
creditor  that  is  not  evidenced  by  an 
instrument  within  six  months  after  the 
loan  is  made.  In  general,  this  section 
would  apply  to  two  types  of  loans:  (i) 
unwritten  loans  and  (ii)  loans  where  the 
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material  terms  and  conditions  are 
contained  in  a  document  other  than  an 
instrument  [e.g.,  a  board  of  directors’ 
resolution  or  an  entry  on  a  corporation’s 
books). 

The  comments  suggested  that  the 
rules  in  proposed  §  1.385-9  (relating  to 
certain  unwritten  obligations)  should  be 
conformed  to  the  rules  in  proposed 
§  1.385-7(d)  (relating  to  instruments 
payable  on  demand).  The  Treasury 
agrees  with  these  comments  and  the 
final  regulations  largely  conform  the 
substance  of  these  two  sets  of  rules.  In 
particular,  if  a  corporation  does  not 
have  excessive  debt,  a  loan  subject  to 
§  1.385-7  of  the  final  regulations  will  not 
be  reclassified  as  a  contribution  to 
capital  if  the  corporation  pays  interest 
on  the  loan  at  a  reasonable  rate. 

Some  comments  also  stated  that  the 
rules  of  proposed  regulation  §  1.385-9 
should  not  apply  to  shareholders  owning 
de  minimis  amounts  of  stock  because  it 
appeared  unlikely  that  such 
shareholders  would  maintain  a  casual 
attitude  towards  their  unwritten  loans  to 
the  corporation.  Other  comments 
pointed  out  that,  taken  literally, 
proposed  regulation  §  1.385-9  would  not 
apply  to  unwritten  loans  between 
brother-sister  corporations  wholly- 
owned  by  a  common  parent,  an 
unwarranted  result.  Treasury  agrees 
with  both  comments.  Therefore,  §  1.385- 
7  will  apply  to  loans  made  by  persons 
other  than  independent  creditors  rather 
than  simply  to  shareholder  loans. 

The  exception  for  loans  up  to  $25,000 
which  are  repaid  within  six  months  has 
been  clarified  in  its  application  to 
overlapping  loans  (see  §  1.385-7(a)(2)). 

Section  1.385-8  Locked  Interests 

This  section  is  substantively 
unchanged  from  the  proposed 
regulations. 

Section  1.385-9  Guaranteed  Loans 

Some  confusion  was  generated  by  the 
proposed  rules  on  guaranteed  loans.  The 
hnal  regulations  make  it  plain  that  these 
rules  are  essentially  a  restatement  of 
existing  case  law. 

No  implication  is  to  be  drawn  from 
§  1.385-9  as  to  the  tax  treatment  of 
international  finance  companies. 

Section  1.385-10  Certain  Preferred  Stock 

Conventional  preferred  stock  [i.e., 
with  dividends  payable  at  the  board  of 
directors’  discretion  and  callable  at  the 
corporation’s  discretion)  has  always 
been  treated  as  stock  for  tax  purposes, 
and  will  continue  to  be  so  treated  under 
the  final  regulations.  In  recfent  years, 
however,  there  has  been  an  increased 
issuance  of  certain  preferred  stocks  with 
features  that  have  traditionally  been 


associated  with  debt,  such  as  a  fixed 
term  and  mandatory  payment  schedules. 
Several  comments  have  requested 
clarification  on  the  application  of  the 
proposed  regulations  to  these  so-called 
"sinking  fund”  preferred  stocks. 

The  rules  governing  the  treatment  of 
preferred  stock  as  stock  or  debt  for  tax 
purposes  are  contained  in  §  1.385-10  of 
the  final  regulations.  Under  §  1.385-10, 
preferred  stock  is  treated  as  stock  for 
tax  purposes  if  it  does  not  provide  for 
fixed  payments  in  the  nature  of  principal 
or  interest. 

For  this  purpose,  a  purported  dividend 
or  payment  in  redemption  of  stock  is  not 
fixed  if  it  is  contingent.  A  payment  is 
contingent  if  it  is  payable  only  out  of 
earned  surplus  or  out  of  retained 
earnings.  A  payment  is  also  contingent  if 
making  the  payment  is  discretionary 
with  the  board  of  directors,  even  if  the 
failure  to  make  such  payment  prevents 
the  corporation  from  paying  dividends 
or  making  redemption  payments  in 
respect  of  more  junior  issues  of  stock. 
Thus,  conventional  preferred  stocks 
whose  dividends  and  redemption 
payments  are  payable  only  out  of 
earnings  or  in  the  discretion  of  the  board 
of  directors  are  not  considered  to 
provide  for  fixed  payments  in  the  nature 
of  principal  or  interest  and  are  treated 
as  stock  under  the  regulations. 

On  the  other  hand,  the  fact  that 
provision  must  be  made  for  holders  of 
other  interests  [e.g.,  subordinated  debt 
or  senior  issues  of  preferred  stock) 
before  dividend  or  redemption  payments 
can  be  made  to  the  preferred 
shareholders  does  not  make  the 
payments  on  the  preferred  stock 
contingent  because  subordination  is  not 
generally  considered  a  contingency 
under  the  section  385  regulations. 
Therefore,  payment  limitations  on 
dividends  and  redemptions  based  on 
insolvency  in  the  bankruptcy  sense  [i.e., 
in  the  sense  that  liabilities  exceed 
assets)  or  on  impairment  of  capital  are 
not  contingencies  because  they  are 
essentially  forms  of  subordination. 
Moreover,  insolvency  in  the  equity 
sense  [i.e.,  the  corporation’s  inability  to 
pay  its  debts  as  they  become  due)  is  not 
considered  a  contingency  because  it  is 
not  sufficiently  different  from  insolvency 
in  the  bankruptcy  sense  to  justify,  as  an 
administrative  matter,  having  a  different 
result  depending  on  whether  local  law 
defines  insolvency  in  the  bankruptcy  or 
equity  sense. 

If  the  preferred  stock  provides  for 
fixed  payments  in  the  nature  of  principal 
or  interest,  the  preferred  stock  is  treated 
as  an  instrument.  As  such,  it  is  subject 
to  the  hybrid  instrument  rules  of  §  1.385- 
5  (or  §  1.385-6(c))  and  may  be  treated  as 
debt  or  stock  under  these  rules.  An 


example  has  been  added  to  demonstrate 
the  applicability  of  the  hybrid 
instrument  rules  to  a  preferred  stock 
treated  as  an  instrument  (see  example 
(13)  of  §  1.385-5(e)). 

Some  comments  stated  that  it  would 
be  difficult  to  apply  the  hybrid 
instrument  rules  to  ascertain  the  tax 
treatment  of  a  sinking  fund  preferred 
stock.  Treasury,  while  recognizing  that 
these  rules  cannot  be  applied  with 
mathematical  simplicity,  rejected  the 
alternative  of  treating  all  preferred  stock 
automatically  as  stock  regardless  of  the 
degree  of  substantive  resemblance  to 
debt.  However,  to  aid  taxpayers  in 
achieving  certainty,  a  rule  of 
convenience  for  preferred  stock  has 
been  provided  (see  §  1.385-10  (b)). 

In  addition,  four  new  examples  have 
been  added  to  clarify  the  preferred  stock 
rules. 

Example  (2)  describes  an  issue  of 
sinking  fund  preferred  stock  which  has 
an  average  life  of  less  than  10  years. 
Contributions  to  the  sinking  fund  are 
mandatory,  subject  only  to  the 
restrictions  in  §  66  of  the  Model 
Business  Corporation  Act  (2nd  Ed.  1971). 
Example  (2)  makes  it  clear  that  sinking 
fund  preferred  stock  of  this  kind  is 
treated  as  an  instrument. 

Example  (3)  illustrates  that  if  the 
sinking  Wd  preferred  stock  described 
in  example  (2)  has  an  average  life  of  10 
years  or  more,  then  it  will  be  treated  as 
stock  under  the  rule  of  convenience  of 
§  1.385-10  (b). 

In  example  (4),  sinking  fund  payments 
are  conditional  on  earnings.  The 
example  makes  it  clear  that  this  is  a  real 
contingency  so  that  the  stock  is  not 
treated  as  indebtedness. 

In  example  (6),  payments  on  a 
preferred  stock  with  a  mandatory 
redemption  feature  are  subject  to  the 
contingency  that  accrued  but  unpaid 
dividends  can  be  paid  only  out  of 
earned  surplus  or  unrealized 
appreciation  (but  not  out  of  capital  or 
capital  surplus).  Thus  it  is  possible  that 
the  common  shareholders  will  be 
entitled  to  their  contributed  capital 
although  the  preferred  stockholders  do 
not  receive  all  or  part  of  their  accrued 
dividends.  Example  (6)  makes  it  clear 
that  a  contingency  of  this  type  is 
considered  a  real  contingency  so  that 
dividend  payments  subject  to  this  type 
of  contingency  are  not  treated  as  fixed 
payments  in  the  nature  of  interest. 

Provisions  Relating  to  Other  Sections 

Some  comments  expressed 
uncertainty  about  the  relationship 
between  section  385  and  Subchapter  S. 
If  a  Subchapter  S  corporation  issues  a 
note  and  the  note  is  treated  as  stock 
under  section  385,  then  the  note  will  be 
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regarded  as  preferred  stock  for  all 
purposes  of  the  Internal  Revenue  Code. 
Thus,  no  deduction  will  be  allowed  for 
“interest”  paid  on  the  note  under  section 
163.  Also,  if  the  note  becomes  worthless, 
no  deduction  will  be  allowed  under 
section  166  (relating  to  bad  debts]. 
However,  the  Treasury  has  not  yet 
determined  whether  the  corporation  will 
have  “more  than  one  class  of  stock” 
within  the  meaning  of  section  1371(a)(4), 
thus  terminating  the  corporation’s 
election  under  Subchapter  S.  This  point 
will  be  covered  exclusively  by  §  1.1371- 
1(h). 

Provisions  have  been  added  to  the 
regulations  under  sections  482  and  992 
to  clarify  the  relationship  between 
section  385  and  those  sections. 

Reporting  and  Recordkeeping 
Requirements 

The  regulations  adopted  by  this 
Treasury  decision  impose  no  new 
reporting  burdens  or  recordkeeping 
requirements.  The  principal  effect  of  the 
final  regulations  is  to  clarify  the 
distinction  between  stock  and 
indebtedness. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jack  A.  Levine  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

Paragraph  1.  Section  1.166-9(c)  is 
revised  to  read  as  follows: 

§1.1 86-9  Losses  of  guarantors, 
endorsers,  and  indemnitors  incurred  on 
agreements  made  after  December  31, 1975, 
in  taxable  years  beginning  after  such  date. 
***** 

(c)  Obligations  issued  by 
corporations.  No  treatment  as  a 
worthless  debt  is  allowed  with  respect 
to  a  payment  made  by  the  taxpayer  in 
discharge  of  part  or  all  of  the  taxpayer’s 
obligation  as  guarantor,  endorser,  or 
indemnitor  of  an  obligation  issued  by  a 
corporation  if — 

(1)  The  taxpayer  is  considered  the 
primary  obligor  (see  §  1.385-9),  or 

(2)  The  payment  constitutes  a 
contribution  to  capital  by  a  shareholder. 
The  rules  of  this  paragraph  (c)  apply  to 
payments  whenever  made  (see 
paragraph  (f)  of  this  section). 


Par.  2.  New  §§  1.385-1  through  1.385- 
10  are  added  to  read  as  follows: 

§  1.385-1  Stock  or  indebtedness. 

(a)  Effective  date — (1)  In  general.  The 
regulations  under  section  385  apply  to 
instruments  (as  defined  in  §  1.385-3(c)) 
and  preferred  stock  issued  after  April 
30, 1981,  and  to  loans  described  in 

§  1.385-7  and  guaranteed  loans  made 
after  April  30, 1981. 

(2)  Exceptions.  The  regulations  under 
section  385  do  not  apply  to — 

(1)  Instruments  issued  pursuant  to  a 
plan  of  reorganization  filed  on  or  before 
December  29, 1980,  in  a  proceeding 
under  the  Federal  bankniptcy  laws 
(Title  11,  U.S.C.)  or  under  the  Regional 
Rail  Reorganization  Act  of  1973,  or 

(ii)  Instruments,  loans  described  in 
§  1.385-7,  guaranteed  loans,  or  preferred 
stock  issued  or  made  pursuant  to  a 
written  contract  which  is  binding  on 
December  29, 1980,  and  at  all  times 
thereafter. 

(b)  Scope — (1)  In  general.  The 
regulations  under  section  385  contain 
rules  under  which  certain  interests  in 
corporations  are  treated  as  stock  or 
indebtedness.  All  other  interests  (such 
as  bank  deposits,  insurance  policies, 
claims  for  wages,  and  trade  accounts 
payable]  are  outside  the  scope  of  the 
regulations.  Any  interest  outside  the 
scope  of  the  regulations  will  be  treated 
as  stock  or  indebtedness  under 
applicable  principles  of  law  without 
reference  to  the  regulations. 

(2)  Similar  distinctions.  Certain  other 
sections  of  the  Internal  Revenue  Code 
make  distinctions  that  are  similar  to  (but 
not  the  same  as)  the  one  between  stock 
and  indebtedness.  Section  385  does  not 
necessarily  govern  these  distinctions. 
Thus,  for  example,  an  interest  in  an 
organization  may  be  treated  as 
indebtedness  under  section  385,  but  the 
net  profits  of  the  organization  may,  by 
reason  of  the  indebtedness,  inure  to  the 
benefit  of  the  holder  within  the  meaning 
of  section  501(c).  Similarly,  section  385 
does  not  affect  the  treatment  of  a  loan 
as  an  ownership  interest  within  the 
meaning  of  section  48(k)(l)(C)  (relating 
to  the  investment  credit  for  movies).  See 
§  1.48-8(a)(4)(iii). 

(c)  Authority.  Sections  1.385-1  through 
1.385-10  are  prescribed  under  the 
authority  of  section  385.  In  addition, 
certain  provisions  in  these  sections 
derive  additional  authority  under 
section  7805,  because  they  interpret 
other  sections  of  the  Internal  Revenue 
Code,  including  section  301  (relating  to 
distributions  of  property),  section  1012 
(relating  to  basis],  and  section  1232 
(relating  to  original  issue  discount). 

(d)  Table  of  terms.  The  following  table 
indicates  where  some  important  terms 


referred  to  in  the  section  385  regulations 
are  defined. 


Subtect  $1.385- 


Contingent  payment _ 5<dH1) 

Debt-to.equity  ratio . . .  6<g) 

Excessive  debt .  8<1)<Z) 

Failure  to  pay  interest . .  6<k){3) 

Fair  market  value . .  3(b) 

Fixed  payments;  interest .  5<d)(2) 

Fixed  payments;  principal _  S<dH3) 

Hybrid  instrument .  3(e) 

Independent  creditor .  6(b) 

Instrument . . 3(c) 

Obligation _ _ 3(d) 

Reasonable  rate  of  interest .  6(e) 

Straight  debt  instrument _ 3(0 


§  1.385-2  Summary. 

(a)  Instruments  issued 
proportionately — (1)  Straight  debt 
instruments.  Straight  debt  instruments 
(as  defined  in  §  1.385-3(f))  issued 
proportionately  to  the  issuing 
corporation’s  shareholders  are 
ordinarily  treated  as  indebtedness. 
Exceptions  may  apply  where  the  issuing 
corporation  has  excessive  debt  (see 

§  1.385-6(f)),  or  where  the  instruments 
are  not  issued  for  money  (see  §  1.385- 
6(d))  or  are  payable  on  demand  (see 
§  1.385-6(1)).  Additionally,  straight  debt 
instruments  initially  treated  as  debt  may 
be  reclassified  as  stock  where  there  is  a 
failure  to  pay  interest  or  principal  when 
due  (see  §  1.385-6(k)  and  (1)(3))  or  where 
there  is  a  change  in  terms  (see  §  1.385- 
6(j)). 

(2)  Hybrid  instruments.  Hybrid 
instruments  [e.g.,  income  bonds  or 
convertible  debentures)  are  treated  as 
stock  if  they  are  issued  proportionately 
(see  §  1.385-6(c)). 

(b)  Instruments  not  issued 
proportionately — (1)  Straight  debt 
instruments.  Straight  debt  instruments 
not  issued  proportionately  are  ordinarily 
treated  as  indebtedness. 

(2)  Hybrid  instruments.  Hybrid 
instruments  not  issued  proportionately 
are  treated  as  stock  if  their  equity 
features  are  predominant  (see  §  1.385-5). 
Otherwise,  they  are  generally  treated  in 
the  same  manner  as  straight  debt 
instruments. 

(c)  Ancillary  rules — (1)  In  general.  In 
addition  to  the  primary  rules  described 
in  paragraphs  (a)  and  (b)  of  this  section, 
the  regulations  under  section  385  also 
contain  a  variety  of  significant  ancillary 
rules.  These  rules  are  subordinate  in  the 
sense  that  they  do  not  apply  directly  to 
treat  any  interest  as  stock  or 
indebtedness.  However,  they  are 
essential  to  the  working  of  the 
regulations. 

(2)  Adjustment  of  interest  rate.  If 
instruments  issued  to  shareholders  do 
not  carry  a  reasonable  rate  of  interest, 
then  a  contribution  to  the  capital  of  the 
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corporation  or  a  corporate  distribution 
to  the  shareholder  is  imputed  under 
§  1.385-3(a).  This  ordinarily  results  in 
the  creation  of  either  orginal  issue 
discount  (see  section  1232)  or 
amortizable  bond  premium  (see  §  1.61- 
12(c](2]).  This  result  ensures  that  the 
holders  take  a  reasonable  amount  into 
income  as  interest  received,  and  that  the 
issuing  corporation  takes  a  reasonable 
deduction  for  interest  paid  on  the 
instruments  each  year. 

(3)  Reasonable  rate  of  interest. 

Section  1.385-6(e)  contains  rules  for 
determining  whether  a  rate  of  interest  is 
reasonable.  These  rules  are  significant — 

(i)  Where  instruments  are  issued 
proportionately  to  shareholders  other 
than  in  exchange  for  money  (see 

§  1.385-6(d)): 

(ii)  'Where  instruments  are  held 
proportionately  and  there  is  a  change  in 
terms  (see  §  1.385-6(j)]  or  nonpayment 
of  principal  (see  §  1.385-6(1)(3)); 

(iii)  Where  instruments  held 
proportionately  are  payable  on  demand 
(see  §  1.385-6(1)): 

(iv)  Where  loans  of  money  made  to  a 
corporation  by  persons  other  than 
independent  creditors  are  not  evidenced 
by  an  instrument  (see  §  1.385-7);  and 

(v)  In  determining  the  fair  market 
value  of  an  instrument  (see  §  1.385- 

mm 

(4)  Debt-to-equity  ratio.  Paragraphs  (g) 
lind  (h)  of  §  1.385-6  contain  rules  for 
(ietermining  a  corporation’s  debt-to- 
equity  ratio.  These  rules  are  significant 
in  determining — 

(i)  Whether  a  rate  of  interest  is 
presumptively  reasonable  (see  §  1.385- 
6(e)(2));  and 

(ii)  Whether  a  corporation  has 
excessive  debt  (see  §  1.385-6(f)). 

(5)  Fair  market  value.  Section  1.385- 
3(b)  contains  rules  for  determining  the 
fair  market  value  of  an  instrument. 

These  rules  are  significant  in 
determining — 

(i)  Whether  a  contribution  to  capital 
or  corporate  distribution  is  imputed 
under  §  1.385-3(a);  and 

(ii)  Whether  the  equity  features  of  a 
hybrid  instrument  are  predominant  (see 
§  1.385-5). 

(d)  Safe  harbor.  In  general,  the 
regulations  under  section  385  provide  a 
safe  harbor  for  a  straight  debt 
instrument  (as  defined  in  §  1.385-3(f)) 
issued  by  a  corporation  whenever  all  of 
the  following  conditions  are  satisHed: 

(1)  Principal  and  interest.  The 
instrument  has  a  fixed  maturity  date 
and  provides  for  annual  payments  of 
interest  at  (i)  the  rate  in  effect  under 
section  6621,  (ii)  the  prime  rate  in  effect 
at  any  local  commercial  bank,  (iii)  a  rate 
determined  from  time  to  time  by  the 
Secretary  taking  into  consideration  the 


average  yield  on  outstanding 
marketable  obligations  of  the  United 
States  of  comparable  maturity,  or  (iv) 
any  rate  in  between. 

(2)  Debt-to-equity  ratio.  The  debt-to- 
equity  ratio  of  the  corporation  does  not 
exceed  1:1. 

(3)  Paid  when  due.  All  principal  and 
interest  on  the  instrument  are  paid  when 
due. 

If  a  straight  debt  instrument  falls  within 
the  safe  harbor,  then  it  will  be  treated  as 
indebtedness  when  issued,  no  original 
issue  discount  or  bond  premium  will  be 
imputed  with  respect  to  it,  and 
(assuming  its  terms  are  not  changed)  it 
will  not  be  subsequently  reclassified  as 
stock. 

(e)  Other  provisions — (1)  Certain 
other  loans.  Section  1.385-7  contains 
rules  that  apply  to  certain  loans  of 
money  made  to  a  corporation  by 
persons  other  than  independent 
creditors  that  are  not  evidenced  by  an 
instrument  within  six  months  after  the 
day  they  are  made. 

(2)  Locked  interests.  Section  1.385-8 
contains  rules  that  treat  locked  interests 
(such  as  a  bond  with  a  nondetachable 
warrant)  as  separate  and  distinct. 

(3)  Guaranteed  loans.  Section  1.385-9 
contains  rules  that  apply  to  loans  made 
to  a  corporation  and  guaranteed  by  a 
shareholder.  Under  these  rules,  the  loan 
may  be  treated  as  made  to  the 
shareholder,  and  the  shareholder  may 
be  treated  as  making  a  contribution  to 
the  capital  of  the  corporation. 

(4)  Preferred  stock.  Section  1.385-10 
contains  rules  that  could  result  in 
certain  purported  preferred  stock  being 
treated  as  indebtedness. 

(f)  Cautionary  note.  This  section  is 
merely  a  siunmary  of  the  regulations 
under  section  385,  and  is  subject  in  all 
respects  to  the  more  complete  rules 
contained  in  §§  1.385-3  through  1.385- 
10. 

§  1.385-3  Preliminary  rules. 

(a)  Excessive  or  inadequate 
■consideration — (1)  Excessive 
consideration.  If  a  corporation  issues  an 
instrument  to  a  shareholder,  then 
(whether  the  instrument  is  treated  as 
stock  or  indebtedness)  the  excess  of — 

(1)  The  consideration  paid,  over 

(ii)  The  fair  market  value  of  the 

instrument,  is  a  contribution  to  capital. 

(2)  Inadequate  consideration,  (i)  If  a 
corporation  issues  an  instrument  to  a 
shareholder  and  the  instrument  is 
treated  as  indebtedness,  then  the  excess 
of — 

(A)  The  fair  market  value  of  the 
instrument,  over 

(B)  The  consideration  paid, 

is  a  distribution  to  which  section  301 
applies.  See  §  1.301-l(d),  (j)  and  (k). 


(ii)  If  a  corporation  issues  an 
instrument  to  a  shareholder  and  the 
instrument  is  treated  as  stock,  then  the 
amount  determined  under  paragraph 
(a)(2)(i)  of  this  section  is  treated  as  a 
distribution  of  stock  to  which  section 
305  applies. 

(3)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a)  and  related 
provisions: 

Example  (1).  Corporation  S  is  organized  in 
1985  for  the  purpose  of  constructing,  owning, 
and  operating  a  professional  office  building. 
Fifteen  persons,  all  medical  doctors, 
subscribe  for  the  capital  stock  of  S  at  $100  a 
share.  On  January  1, 1988,  the  doctors  agree 
to  advance  $300  to  S  for  each  share  of  stock 
subscribed.  These  advances  are  represented 
by  19-year,  7-percent  debentures  in  the 
principal  amount  of  $300  each.  Assume  that 
the  debentures  are  treated  as  indebtedness 
under  §  1.385-4(a)  (relating  to  instruments 
generally),  and  that  the  fair  market  value  of 
each  debenture  is  $246.  Based  on  these  facts, 
$54  of  each  $300  advance  is  treated  as  a 
contribution  to  capital.  Therefore,  the 
doctors’  basis  in  each  debenture  is  $246,  and 
there  is  an  original  issue  discount  of  $54  on 
each  debenture.  See  section  1232. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  doctors  pay  $200 
for  each  debenture.  Based  on  these  facts,  the 
doctors  are  treated  as  receiving  a  $46 
distribution  to  which  section  301  applies  on 
each  share  of  stock.  Therefore,  the  doctors’ 
basis  in  each  debenture  is  $246  (see  §  1.301- 
1(1)),  and  there  is  an  original  issue  discount  of 
$54  on  each  debenture. 

Example  (3).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  debentures  bear 
interest  at  9  percent  a  year.  Assume  that  the 
fair  market  value  of  each  9-percent  debenture 
is  $300.  Based  on  these  facts,  the  doctors  are 
not  treated  as  making  a  contribution  to 
capital  or  as  receiving  a  distribution  to  which 
section  301  applies,  llierefore,  the  doctors’ 
basis  in  each  debenture  is  $300,  and  there  is 
no  original  issue  discount  on  the  debentures. 

Example  (4).  The  facts  are  the  same  as  in 
example  (1),  except  that  S  issues  the 
debentures  together  with  the  capital  stock  in 
1985,  and  the  doctors  pay  $400  for  each  unit 
consisting  of  one  debentiu^  and  one  share  of 
stock.  Based  on  these  facts,  the  doctors’  basis 
in  each  debenture  is  $246  (see  §  1.1012-l(d)), 
their  basis  in  each  share  of  stock  is  $154,  and 
the  original  issue  discount  on  each  debenture 
is  $54  (see  §  1.1232-3(b)(2)(ii)). 

Example  (5).  Individuals  A  and  B  each  own 
Vz  the  conunon  stock  of  corporation  M,  which 
is  the  only  class  of  stock  outstanding.  On 
January  1, 1982,  M  issues  two  12-percent 
$1,000  notes,  one  ot  A  and  one  to  B,  each  for 
$1,000  in  cash.  Assume  that  the  fair  market 
value  of  each  note  is  $1,250  and  that  the  notes 
are  treated  as  indebtedness  under  §  1.385- 
4(a)  (relating  to  instruments  generally).  Based 
on  these  facts,  on  January  1, 1982,  A  and  B 
each  receive  a  $250  distribution  to  which 
section  301  applies.  Thus,  each  note  has  a 
basis  of  $1,250  and  is  issued  at  a  premium  of 
$250  (see  section  171(b)  and  §  1.61-12(c)(2)), 
Example  (6).  The  facts  are  the  same  as  in 
example  (5),  except  that  interest  on  the  notes 
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is  payable  only  at  the  discretion  of  M's  board 
of  directors,  and  the  notes  are  treated  as 
preferred  stock  under  §  1.385-6(c]  (relating  to 
hybrid  instruments  held  proportionately). 
Based  on  these  facts,  on  January  1, 1982,  A 
and  B  each  receive  a  $250  distribution  of 
preferred  stock  on  common  stock. 

(b)  Fair  market  value.  The  following 
rules  apply  for  purposes  of  the 
regulations  under  section  385: 

(1)  In  general,  (i)  The  fair  market 
value  of  an  instrument  is  the  price  at 
which  it  would  change  hands  between  a 
willing  buyer  and  a  willing  seller, 
neither  being  under  any  compulsion  to 
buy  or  to  sell  and  both  having 
reasonable  knowledge  of  all  relevant 
facts. 

(ii)  The  fair  market  value  of  an 
instrument  may  be  determined  by  using 
present  value  and  standard  bond  tables. 
See  §  1.1232-3(b)(2){ii)(c0  for  examples 
in  which  the  fair  market  values  of 
instruments  are  determined  by  the  use 
of  these  tables. 

(iii)  (A)  In  determining  the  fair  market 
value  of  an  instrument  (or  the 
reasonableness  of  an  interest  rate),  the 
Commissioner  may  disregard  a 
noncommercial  term  of  the  instrument  if 
the  principal  purpose  of  the  inclusion  of 
the  term  is  to  increase  or  decrease  the 
fair  market  value  of  the  instrument  (or  a 
reasonable  rate  of  interest  for  the 
instrument).  See  also  section  482. 

(B)  The  following  example  illustrates 
the  application  of  this  subdivision  (iii): 

Example.  N,  a  nonresident  alien  of  the 
United  States  and  a  resident  of  country  Q  is 
the  sole  shareholder  of  domestic  corporation 
W.  On  January  1, 1987,  W  issues  a  $100,000, 
28-percent  debenture  to  N  in  exchange  for 
$100,000.  Under  provision  P  of  the  debenture, 
an  action  to  enforce  the  terms  of  the 
debenture  can  be  maintained  only  in  the 
village  court  of  village  V,  located  in  Q. 
Assume  that  the  principal  purpose  of  the 
inclusion  of  provision  P  is  to  reduce  the  fair 
market  value  of  the  debenture.  Based  on 
»  these  facts,  the  Commissioner  may  disregard 
provision  P  in  determining  the  fair  market 
value  of  the  debenture. 

(2)  Rules  of  convenience,  (i)  On  the 
day  of  issue,  the  fair  market  value  of  a 
straight  debt  instrument  is  considered  to 
be  equal  to  the  face  amount  if — 

(A)  The  stated  annual  rate  of  interest 
on  the  instrument  is  reasonable  (within 
the  meaning  of  §  1.385-6(e)),  and 

(B)  The  consideration  paid  for  the 
instrument  is  equal  to  the  face  amount. 

(ii)  Notwithstanding  any  other 
provision  of  this  paragraph  (b),  if  an 
instrument  is  registered  with  the 
Securities  and  Exchange  Commission 
and  sold  to  the  public  for  money,  then 
the  fair  market  value  of  the  instrument 
on  the  day  of  issue  is  the  issue  price  (as 
defined  in  section  1232(b)(2)). 


(3)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(b)(2)  of  this  section: 

Example  (1).  On  March  1, 1985,  corporation 
M  issues  a  $1,000, 8-percent,  5-year  note  at 
par.  Assume  that  on  that  date,  10  to  12 
percent  is  the  range  of  rates  of  interest  paid 
to  independent  creditors  on  similar 
instruments  issued  by  corporations  of  the 
same  general  size  and  in  the  same  general 
industry,  geographic  location,  and  hnancial 
condition;  that  the  rate  of  interest  in  effect 
under  section  6821  is  6  percent;  that  the 
interest  rate  for  5-year  obligations 
determined  by  the  Secretary  pursuant  to 
§  1.385-6(e](2](i)  is  7  percent;  and  that  the 
prime  rate  at  local  commercial  banks  is  9 
percent.  Also  assume  that  M's  debt-to-equity 
ratiaat  the  end  of  the  taxable  year  is  1:2. 
Based  on  these  facts,  any  rate  between  6  and 
12  percent  is  a  reasonable  rate  of  interest 
within  the  meaning  of  S  1.3B5-6(e].  In 
particular,  8  percent  is  a  reasonable  rate  of 
interest,  and  the  fair  market  value  of  the  note 
is  therefore  considered  to  be  $1,000. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  M's  debt-to-equity 
ratio  at  the  end  of  the  taxable  year  is  2:1. 
Based  on  these  facts,  paragraph  (b)(2](i)  of 
this  section  does  not  apply. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  the  note  provides  for 
annual  payments  of  interest  at  a  rate  of  11 
percent.  Since  11  percent  is  within  the  range 
of  rates  of  interest  paid  to  independent 
creditors  on  similar  instruments  issued  by 
corporations  of  the  same  general  size  and  in 
the  same  general  industry,  geographic 
location,  and  fuiancial  condition,  the  fair 
market  value  of  the  note  is  considered  to  be 
$1,000. 

(c)  Instrument.  The  term  “instrument" 
means  any  bond,  note,  debentme,  or 
similar  written  evidence  of  an 
obligation. 

(d)  Obligation.  The  term  “obligation” 
means  an  interest  in  a  corporation  that 
is  treated  as  indebtedness  under 
applicable  nontax  law. 

(e)  Hybrid  instrument.  The  term 
“hybrid  instrument"  means  an 
instrument  that  is  convertible  into  stock 
or  one  (such  as  an  income  bond  or  a 
participating  bond)  that  provides  for  any 
contingent  payment  to  the  holder  (other 
than  a  call  premium). 

(f)  Straight  debt  instrument.  The  term 
“straight  debt  instrument”  means  6uiy 
instrument  other  than  a  hybrid 
instrument. 

§  1.385-4  Instruments  generally. 

(a)  General  rule.  Except  as  otherwise 
provided  in  the  regulations  under 
section  385,  all  instruments  (as  dehned 
in  §  1.385-3(c))  are  treated  as 
indebtedness  for  all  purposes  of  the 
Internal  Revenue  Code.  For  exceptions, 
see  §  1.385-5  (relating  to  certain  hybrid 
instnunents)  and  §  1.385-6  (relating  to 
proportionality). 


(b)  Operating  rules — (1)  In  general. 

The  regulations  under  section  385 
determine  the  status  of  each  instrument 
[i.e.,  as  stock  or  indebtedness)  at  the 
time  the  instrument  is  issued.  Except  as 
provided  in  paragraphs  (j),  (k),  and  (1)  of 
§  1.385-6  (relating  to  proportionality), 
the  status  of  an  instrument  can  never 
change.  Thus,  for  example,  the  status  of 
an  instrument  is  not  affected  by  a  mere 
change  in  ownership. 

(2)  Special  rule.  Under  §  1.385-6  (j), 

(k),  and  (1),  the  status  of  an  instrument 
can  change  from  indebtedness  to  stock 
[e.g.,  in  the  event  of  a  failure  to  pay 
interest  when  due). 

(c)  Effect  of  classification — (1)  In 
general,  (i)  If  an  instnunent  is  treated  as 
stock  under  section  385,  then  the 
instrument  is  treated  as  preferred  stock 
for  all  purposes  of  the  Internal  Revenue 
Code.  In  particular,  all  payments  of 
“interest"  on  the  instrument  are  treated 
as  distributions  to  which  section  301 
applies,  and  all  payments  of  "principal" 
are  treated  as  distributions  in 
redemption  of  stock.  Such  preferred 
stock  is  considered  to  have  the  same 
terms  [e.g.,  voting  rights)  as  the 
instrument  has  imder  applicable  local 
law.  Each  class  of  instruments  classified 
as  preferred  stock  is  treated  as  a 
separate  class  of  preferred  stock.  See 

§  1.1371-1  for  the  effect  on  an  election 
made  under  Subchapter  S.  Also  see 
§  1.992-l(d)(2)  for  an  exception  to  this 
rule. 

(ii)  If  an  instrument  becomes  stock 
under  §  1.385-6  (j),  (k),  or  (1),  then  the 
instrument  is  treated  as  having  been 
exchanged  (without  recognition  of  gain 
or  loss)  for  preferred  stock  in  a 
recapitalization  to  which  section 
368(a)(1)(E)  applies. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (c): 

Example  (1).  On  January  1, 1982, 
corporation  X  issues  a  $100,000  note  to  A 
The  note  is  due  on  January  1, 1992,  and  pays 
interest  at  a  rate  of  10  percent  a  year. 

Assume  that  at  first  the  note  is  treated  as 
indebtedness  under  paragraph  (a)  of  this 
section.  However,  on  January  1, 1987,  the 
note  becomes  stock  under  §  1.385-6(k) 
(relating  to  nonpayment  of  interest).  A  is 
treated  as  having  exchanged  the  note  for 
preferred  stock  on  January  1, 1987,  in  a 
recapitalization  to  which  section  368(a)(1)(E) 
applies.  Moreover,  A  does  not  recognize  gain 
or  loss  merely  because  the  note  is 
reclassified. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1).  In  addition,  on  July  1, 1988,  A 
receives  ^5,000  in  interest  on  the  note.  The 
entire  $15,000  pa3m[ient  is  treated  as  a 
distribution  to  which  section  301  applies. 

Example  (3).  Individuals  B  and  C  each  own 
50  percent  of  the  stock  of  corporation  Y.  On 
January  1, 1990,  Y  distributes  one  convertible 
debenture  each  to  B  and  C  as  a  dividend. 
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Assume  that  the  convertible  debentures  are 
treated  as  stock  under  §  1.385-6(c)  {relating 
to  hybrid  instruments).  Also  assume  that  Y 
has  accumulated  earnings  and  profits  of  $5 
million  at  the  time  of  the  distribution.  Based 
on  these  facts,  the  debentures  are  treated  as 
section  306  stock  unless  their  distribution  is 
taxable  under  section  p5(b](5). 

Example  (4).  Individual  D  is  a  shareholder 
in  corporation  Z.  On  January  1, 1990,  D  buys 
a  20-year,  $10,000  subordinated  income  bond 
from  Z.  D  transfers  $10,000  to  Z  for  the  bond, 
and  the  bond  is  treated  as  stock  under 
$1,385-5  (relating  to  hybrid  instruments).  On 
January  1, 1990,  the  fair  market  value  of  the 
bond  is  $8,000.  Based  on  these  facts,  D  has 
made  a  contribution  of  $2,000  to  the  capital  of 
Z  on  January  1, 1990,  and  has  paid  $8,000  for 
the  bond.  See  §  1.385-3(a)(l).  In  addition, 
because  the  bond  is  treated  as  preferred 
stock,  section  305(c)  and  §  1.305-5(b)  may 
apply  to  the  $2,000  difference  between  the 
purchase  price  and  the  redemption  price. 

§  1.385-5  Certain  hybrid  Instruments. 

(a)  In  general.  A  hybrid  instrument  is 
treated  as  stock  if,  on  the  day  of  issue — 

(1)  The  fair  market  value  of  the 
instrument  without  its  equity  features  is 
less  than 

(2)  Fifty  percent  of  the  actual  fair 
market  value  of  the  instrument  (with 
those  features). 

(b)  Equity  features.  The  equity 
features  of  an  instrument  are  the  right  to 
convert  it  into  stock  and  the  right  to 
contingent  payments  (other  than  a  call 
premium). 

(c)  Special  rule.  Paragraph  (a)  of  this 
section  shall  be  applied  by  substituting 
“Forty-five  percent"  for  “Fifty  percent” 
if  clear  and  convincing  evidence  shows 
that,  on  the  day  of  issue,  both  the  issuer 
and  holder  reasonably  believe  that — 

(1)  The  fair  market  value  of  the 
instrument  without  its  equity  features  is 
not  less  than 

(2)  Fifty  percent  of  the  actual  fair 
market  value  of  the  instrument  (with 
those  features). 

(d)  Meaning  of  terms.  The  following 
rules  apply  for  purposes  of  the 
regulations  under  section  385: 

(1)  Contingent  payment.  The  term 
“contingent  payment”  means  any 
payment  other  than  a  fixed  payment  of 
principal  or  interest. 

(2)  Fixed  payments;  interest.  An 
instrument  provides  for  fixed  payments 
of  interest  if  both  of  the  following 
conditions  are  satisfied: 

(i)  Interest  at  a  definitely 
ascertainable  rate  is  due  on  definitely 
ascertainable  dates. 

(ii)  Except  as  provided  in  paragraph 
(d)(5)  of  this  section,  the  holder’s  right  to 
receive  interest  when  due  (or  within  90 
days  thereafter)  cannot  be  impaired 
without  the  holder’s  consent. 

(3)  Fixed  payments;  principal.  An 
instrument  provides  for  the  fixed 


payment  of  principal  if  both  of  the 
following  conditions  are  satisfied: 

(i)  A  definitely  ascertainable  principal 
sum  is  payable  on  demand  or  due  on 
definitely  ascertainable  dates. 

(li)  Except  as  provided  in  paragraph 
(d)(5)  of  this  section,  the  holder’s  right  to 
receive  principal  when  due  cannot  be 
impaired  without  the  holder’s  consent. 

(4)  Definitely  ascertainable,  (i)  A  rate 
of  interest  is  definitely  ascertainable  if  it 
is  applied  to  a  definitely  ascertainably 
principal  sum  and  if  it  is — 

(A)  An  invariable  rate,  or 

(B)  A  variable  rate  determined 
according  to  an  external  standard  that  is 
not  subject  to  the  borrower’s  control  and 
that  is  not  related  to  the  success  or 
failure  of  the  borrower’s  business  or 
activities. 

(ii)  A  principal  sum  is  definitely 
ascertainable  if  it  is — 

(A)  An  invariable  sum,  or 

(B)  A  variable  sum  determined 
according  to  an  external  standard  that  is 
not  subject  to  the  borrower’s  control  and 
that  is  not  related  to  the  success  or 
failure  of  the  borrower’s  business  or 
activities. 

A  principal  sum  is  not  variable  simply 
because  it  is  within  the  borrower’s 
control  to  prepay  all  or  a  portion  of  the 
principal  sum. 

(5)  Exceptions.  The  classification  of  a 
payment  as  fixed  is  not  affected  by  the 
fact  that: 

(i)  The  instrument  is  issued  under  an 
indenture  that  satisfies  the  requirements 
of  section  316  of  the  Trust  Indenture  Act 
of  1939  (15  U.S.C.  §  77ppp): 

(ii)  A  holder’s  right  to  receive  interest 
or  principal  may  be  impaired  by  the 
operation  of  the  Federal  bankruptcy 
laws  (Title  11,  U.S.C.),  the  Railroad 
Modification  Act  (47  U.S.C.  §  20b),  or  a 
similar  provision  of  law;  or 

(iii)  A  holder’s  right  to  receive  interest 
or  principal  may  be  impaired  in  the 
event  of  the  insolvency  of  the  issuing 
corporation  (either  in  the  sense  that  the 
corporation  is  not  able  to  pay  its  debts 
as  they  become  due  or  in  the  sense  that 
its  liabilities  exceed  its  assets). 

(6)  Illusory  contingencies.  For 
purposes  of  this  paragraph  (d),  the 
Commissioner  may  disregard  a 
contingency  where  there  is  no 
reasonably  foreseeable  circumstance  in 
which  it  could  affect  the  likelihood  of 
payment. 

(7)  Certain  guarantees.  If — 

(i)  A  payment  does  not  satisfy  the 
requirements  of  paragraph  (d)  (2)  or  (3) 
of  this  section,  but 

(ii)  The  payment  is  guaranteed 
(directly  or  indirectly)  by  any  person, 
then  (depending  on  the  facts  and 
circumstances)  the  Commissioner  may 


treat  the  payment  as  fixed.  See  example 
(5)  of  §  1.385-10(c). 

(8)  Examples.  For  examples  that 
illustrate  the  application  of  this 
paragraph  (d),  see  paragraph  (a)  of  each 
of  the  examples  in  paragraph  (e)  of  this 
section. 

(9)  Other  terms,  (i)  For  the  definition 
of  the  term  “fair  market  value”,  see 

§  1.385-3(b). 

(ii)  For  the  definition  of  the  term 
“hybrid  instrument”,  see  §  1.385-3(e). 

(iii)  For  the  definition  of  the  term 
“instrument”,  see  §  1.385-3(c). 

(e)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section.  It  is  assumed  that  §  1.385-6 
does  not  apply  to  the  instruments 
described  in  these  examples. 

Example  (1).  (a)  On  July  1, 1987, 
corporation  J  issues  subordinated  income 
debenture  bonds  in  the  principal  amount  of 
$1,000  each.  The  bonds  pay  interest  at  the 
rate  of  8  percent  a  year.  However,  interest  is 
payable  only  if  earned.  The  bonds  are  due  on 
December  31,  2006.  Based  on  these  facts,  each 
bond  provides  for  a  fixed  payment  of  $1,000 
in  principal  on  December  31,  2006,  but  for 
contingent  payments  of  interest. 

(b)  Assume  that  the  fair  market  value  of  the 
8-percent  subordinated  income  debenture 
bonds  is  $1,000  each.  The  bonds  without  their 
equity  features  would  be  $1,000  noninterest- 
bearing  subordinated  debenture  bonds  due 
on  December  31,  2006.  Assume  that  the  fair 
market  value  of  such  instruments  would  be 
$261  each.  Based  on  these  facts,  the 
subordinated  income  debenture  bonds  are 
treated  as  stock  because  the  fair  market 
value  of  each  debenture  bond  without  its 
equity  features  {i.e.,  $261)  is  less  than  50 
percent  of  its  actual  fair  market  value  [i.e., 
$1,000/2  =  $500). 

Example  (2).  (a)  On  March  1, 1988, 
corporation  M  issues  6-percent  subordinated 
income  debentures  in  the  principal  amount  of 
$1,000  each  due  on  March  1,  2038.  Annual 
payment  of  interest  is  mandatory  if  net 
income  is  available  and  optional  otherwise. 
Accumulated  interest  must  be  paid  in  all 
events  at  maturity.  Based  on  these  facts,  each 
debenture  provides  for  fixed  payments  of 
$1,000  in  principal  and  $3,000  in  simple 
interest  on  March  1,  2038. 

(b)  Assume  that  the  fair  market  value  of  the 
6-percent  subordinated  income  debentures  is 
$1,000  each.  The  debentures  without  their 
equity  features  would  provide  for  the 
payment  of  $4,000  (total  principal  and 
interest)  on  March  1,  2038,  and  would  be 
subordinated  to  the  general  creditors  of  M. 
Assume  that  the  fair  market  value  of  such 
instruments  would  be  $265  each.  Based  on 
these  facts,  the  income  debentures  are 
treated  as  stock  because  the  fair  market 
value  of  each  income  debenture  without  its 
equity  features  [i.e.,  $265)  is  less  than  50 
percent  of  its  actual  fair  market  value  [i.e., 
$1,000/2  =  $500). 

Example  (3).  (a)  On  February  7, 1987, 
corporation  P  issues  written  obligations 
called  “debenture  preference  stock"  in  the 
principal  amount  of  $50  each.  The  debenture 
preference  stock  bears  interest  at  6  percent  a 
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year.  In  addition,  at  the  discretion  of  the 
board  of  directors  of  P,  the  holders  of  the 
debenture  preference  stock  may  share  in  the 
profits  of  P  after  a  dividend  of  $8  has  been 
paid  on  each  share  of  P’s  common  stock.  The 
debenture  preference  stock  matures  on 
December  31,  2017,  except  that  the  maturity 
may  be  extended  from  time  to  time  (but  in  no 
event  beyond  December  31,  2037)  at  the 
discretion  of  P's  board  of  directors.  Based  on 
these  facts,  the  debenture  preference  stock 
provides  for  fixed  payments  of  interest  at  a 
rate  of  6  percent  and  a  fixed  payment  of  $50 
in  principal  on  December  31,  2037, 

(b)  Assume  that  the  fair  market  value  of  the 
debenture  preference  stock  is  $50  each.  The 
debenture  preference  stock  without  its  equity 
features  would  be  6-percent  nonparticipating 
debentures  due  on  December  31,  2037, 

Assume  that  the  fair  market  value  of  such 
instruments  would  be  $20.12  each.  Based  on 
these  facts,  the  debenture  preference  stock  is 
treated  as  stock  because  its  fair  market  value 
without  equity  features  [i.e.,  $20.12)  is  less 
than  50  percent  of  its  actual  fair  market  value 
[i.e.,  $50/2  =  $25). 

Example  (4).  (a)  On  December  1, 1989, 
corporation  T  issues  variable  interest  notes  in 
the  principal  amount  of  $1,000  each.  The 
notes  pay  interest  at  a  rate  that  may  vary 
between  2  percent  and  10  percent,  depending 
on  the  earnings  of  T.  The  board  of  directors 
of  T  may,  in  its  discretion,  defer  ail  payments 
of  interest  until  the  notes  mature  on 
December  1,  2014,  and  may  subordinate  the 
notes  to  other  debts  of  T,  Based  on  these 
facts,  each  note  provides  for  Gxed  payments 
of  $1,000  in  principal  and  $500  in  interest  [i.e., 
2  percent  x  $1,000  x  25  years)  on  December  1, 
2014. 

(b)  Assume  that  the  fair  market  value  of  the 
variable  interest  notes  is  $1,000  each.  The 
notes  without  their  equity  features  would 
provide  for  the  payment  of  $1,500  [total 
principal  and  interest)  on  December  1,  2014, 
and  would  be  subject  to  subordination  at  the 
discretion  of  the  board  of  directors  of  T. 
Assume  that  the  fair  market  value  of  such 
instruments  would  be  $219  each.  Based  on 
these  facts,  the  variable  interest  notes  are 
treated  as  stock  because  the  fair  market 
value  of  each  note  without  its  equity  features 
i.e.,  $219)  is  less  than  50  percent  of  its  actual 
fair  market  value  i.e.,  $1,000/2 =$500). 

Example  (5).  (a)  on  April  1, 1984, 
corporation  U  issues  inHation  provision  notes 
in  the  principal  amount  of  $557,700.  The  notes 
pay  interest  at  a  Fixed  rate  of  6  percent  on  a 
fluctuating  maturity  value,  and  are  due  on 
April  1, 1994.  The  maturity  value  is 
determined  according  to  the  Consumer’s 
Price  Index,  published  monthly  by  the  Bureau 
of  Labor  Statistics.  Based  on  these  facts,  the 
inflation  provision  notes  provide  for  fixed 
payments  of  both  principal  and  interest.  See 
paragraph  (d)  (4)  (i)  (A)  and  (ii)  (B)  of  this 
section. 

(b)  The  inflation  provision  notes  are 
treated  as  indebtedness  because  they  are 
straight  debt  instruments. 

Example  (6).  (a)  Corporation  W  owns  a 
tract  of  land  and  is  building  350  houses  there. 
On  August  15, 1985,  P  lends  $300,000  to  W 
pursuant  to  written  agreement.  The 
agreement  provides  that  W  will  pay  $175,000 


to  P  “in  lieu  of  interest,"  with  $500  payable  on 
the  sale  of  each  house.  In  addition,  W  is 
obligated  to  return  P’s  $300,000  investment  on 
demand  at  any  time  after  December  31, 1990. 
The  loan  is  secured  by  the  general  credit  of 
W,  and  the  written  agreement  contains 
appropriate  protective  provisions.  Based  on 
these  facts,  the  written  agreement  provides 
for  the  fixed  payment  of  $300,000  in  principal 
and  for  contingent  payment  of  $175,000. 

(b)  Assume  that  the  fair  market  value  of  the 
obligation  to  P  is  $300,000.  The  obligation 
without  its  equity  features  would  be  a 
noninterest-bearing  note  for  $300,000  due  on 
December  31, 1990.  Assume  that  the  fair 
market  value  of  such  a  note  would  be 
$170,000.  Based  on  these  facts,  the  obligation 
to  P  is  treated  as  indebtedness  because  its 
fair  market  value  without  equity  features  {i.e., 
$170,000)  iis  not  less  than  50  percent  of  its 
actual  fair  market  value  {i.e.,  $300,000/ 
2=$150,000). 

Example  (7).  (a)  On  May  1, 1982, 
corporation  X  issues  subordinated 
debentures  due  on  May  1, 1992,  in  the 
principal  amoimt  of  $1,000  each.  Interest  is 
payable  annually  at  the  fixed  rate  of  7 
percent  a  year.  Additional  interest,  which  is 
contingent  on  the  new  profits  of  X,  is  payable 
at  a  maximum  rate  of  1  percent  a  year. 

Default  in  payment  of  interest  while  not 
accelerating  the  maturity  of  the  debenture, 
gives  rise  to  a  cause  of  action  which  the 
debenture  holder  may  maintain  against  X  for 
nonpayment  of  interest.  Based  on  these  facts, 
each  debenture  provides  for  a  fixed  $1,000 
payment  of  principal  and  for  fixed  payments 
of  interest  at  the  rate  of  7  percent  a  year. 

(b)  Assume  that  the  fair  market  value  of  the 
subordinated  debentures  is  $1,000  each.  The 
debentures  wi*hout  their  equity  features 
would  be  7  percent  subordinated  debentures 
with  no  provision  for  additional  interest. 
Assume  that  the  fair  market  value  of  such 
debentures  would  be  $949  each.  Based  on 
these  facts,  the  subordinated  debentures 
issued  by  X  are  treated  as  indebtedness 
because  the  fair  market  value  of  each 
debenture  without  its  equity  features  (i.e., 
$949)  is  not  less  that  50  percent  of  its  actual 
fair  market  value  i.e.,  $1,000/2=$500). 

Example  (8).  (a)  Corporation  Z  owns  a 
large  tract  of  land  and  is  engaged  in  the 
business  of  developing,  subdividing,  and 
selling  the  land.  On  January  25, 1986,  Z  issues 
noninterest-bearing  debenture  bonds  having 
a  face  value  of  $500,000  and  a  maturity  date 
of  January  25,  2011.  The  retirement  of  the 
bonds  will  be  secured  by  the  deposit  of  10 
percent  of  Z’s  gross  receipts  into  a  special 
bank  account.  However,  if  Z  is  liquidated 
after  all  of  its  lands  have  been  sold,  it  will 
have  nb  further  obligation  to  retire  any  of  the 
outstanding  bonds  unless  the  10  percent 
payments  have  not  been  made  as  required. 
Based  on  these  facts,  the  bonds  do  not 
provide  for  fixed  payments  of  either  principal 
or  interest. 

(b)  The  debenture  bonds  without  their 
equity  features  would  pay  neither  principal 
nor  interest.  Such  instruments  would  be 
worthless.  Therefore,  the  debenture  bonds 
are  treated  as  stock. 

Example  (9).  (a)  On  August  1, 1983,  U,  an 
industrial  corporation,  issues.debentures  in 
the  principal  amount  of  $1,000  each.  The 


debentures  pay  interest  at  a  fixed  rate  of  8 
percent,  are  due  on  August  1, 1993,  and 
provide  for  the  payment  of  principal  and 
interest  in  German  marks  at  the  exchange 
rate  in  effect  on  August,  1, 1983.  Based  on 
these  facts,  the  debentures  provide  for  fixed 
payments  of  both  principal  and  interest.  See 
paragraph  (d)(4)  (i)(B)  and  (ii)(B)  of  this 
section. 

(b)  The  debentures  are  treated  as 
indebtedness  because  they  are  straight  debt 
instruments. 

Example  (10).  (a)  On  September  1, 1984, 
corporation  W  issues  floating  rate  notes  in 
the  principal  amount  of  $100,000.  The  notes 
pay  interest  at  3  percentage  points  above  the 
prime  rate  and  are  due  on  September  1, 1994. 
Based  on  these  facts,  the  floating  rate  notes 
provide  for  fixed  payments  of  both  principal 
and  interest.  See  paragraph  (d)(4)  (i)(B)  and 
(ii)(A)  of  this  section. 

(b)  The  floating  rate  notes  are  treated  as 
indebtedness  because  they  are  straight  debt 
instruments. 

Example  (11).  (a)  A  and  B  each  own  50 
percent  of  the  only  class  of  stock  of 
corporation  X.  In  addition  to  the  outstanding 
stock,  X  has  outstanding  debentures  held  by 
independent  creditors.  On  January  1, 1988,  X 
redeems  all  of  A’s  stock  in  exchange  for  a  10- 
year  note  with  a  principal  amount  of  $500,000. 
Under  the  terms  of  the  note,  interest  on 
outstanding  principal  is  payable  annually  at  a 
rate  of  10  percent.  Under  applicable  local 
law,  the  note,  is  treated  as  indebtedness. 
However,  under  local  law,  each  payment  of 
principal  and  interest  is  subject  to  the 
restriction  that  no  payment  may  be  made  at  a 
time  when  the  corporation  is  (or  would  be 
rendered)  insolvent  {i.e.,  unable  to  pay  its 
debts  as  they  become  due).  The  insolvency 
restriction  does  not  affect  the  classification  of 
the  principal  or  interest  payments  as  fixed 
payments.  See  paragraph  (d)(5)(iii)  of  this 
section.  Therefore,  the  note  provides  for  fixed 
payments  of  both  principal  and  interest. 

(b)  The  note  is  treated  as  indebtedness 
because  it  is  a  straight  debt  instrument  The 
result  would  be  the  same  if.  under  local  law, 
payments  could  not  be  made  when  X’s 
liabilities  exceeded  its  assets. 

Example  (12).  (a)  The  facts  are  the  same  as 
in  example  (11)  except  that,  under  local  law, 
the  payments  of  principal  and  interest  on  the 
note  are  subject  to  the  additional  restriction 
that  each  payment  can  only  be  made  out  of 
X’s  earned  surplus.  Based  on  these  facts,  the 
note  does  not  provide  for  fixed  payments  of 
principal  or  interest. 

(b)  “The  note  without  its  equity  features 
would  pay  neither  principal  nor  interest.  Such 
an  instrument  would  be  worthless.  Therefore, 
the  note  is  treated  as  stock. 

Example  (13).  (a)  On  January  1, 1990, 
corporation  Y  issues  10,000  shares  of  $100  par 
value  cumulative  preferred  stock.  The 
preferred  stock  provides  for  an  $8  dividend, 
payable  annually,  and  for  mandatory 
redemption  beginning  on  January  1, 1996. 
Twenty  percent  of  the  preferred  stock 
(selected  by  lot)  must  be  redeemed  on 
January  1  of  each  of  1996, 1997, 1998, 1999, 
and  2000.  The  redemption  price  is  $100  plus 
all  accrued  but  unpaid  dividends.  Annual 
dividends  are  payable  only  out  of  Y’s  earned 
surplus  but  mandatory  redemption  payments 
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(including  all  accrued  but  unpaid  dividends] 
are  payable  out  of  all  “legally  available 
funds.”  Under  applicable  local  law,  this 
means  that  the  preferred  stockholders  have 
an  absolute  right  to  compel  mandatory 
redemption  payments  subject  to  only  two 
restrictions.  First,  mandatory  redemption 
payments  are  not  permitted  if  Y  is  (or  would 
be  rendered]  insolvent  [i.e.,  not  able  to  pay 
its  debts  as  they  become  due].  Second, 
mandatory  redemption  payments  are  not 
permitted  if  they  would  impair  Y’s  capital 
[i.e.,  if  the  fair  market  value  of  Y’s  remaining 
assets  would  be  less  than  the  sum  of  Y’s 
liabilities  and  the  liquidation  value  of  other 
classes  of  preferred  stock  tliat  are  senior  or 
equal  in  rank].  Based  on  these  facts,  the 
preferred  stock  is  treated  as  an  instrument. 
See  example  (2]  of  §  1.385-10(c).  Each  share 
of  preferred  stock  provides  for  fixed 
payments  of  $29.60  on  January  1, 1906  ($20 
redemption  payment +  ($8  dividend  X6]/5], 
$31.20  on  January  1, 1997  ($20+($8X7)/5), 
$32.80  on  January  1, 1998  ($20  +  ($8X8)/5), 
$34.40  on  January  1, 1999  (420+($8X9]/5), 
and  $36.00  on  January  1.  2000  ($20+ ($8X10)/ 
5). 

(b]  Assume  that  the  fair  market  value  of  a 
share  of  preferred  stock  is  $100.  The  preferred 
stock  without  its  equity  features  would 
provide  for  the  payment  on  January  1  of  1996, 
1997, 1998, 1999,  and  2000,  respectively,  of 
$29.60,  $31.2a  $32.80,  $34.40  and  $36.  Assume 
that  the  fair  market  value  of  an  instrument 
providing  for  such  payments  would  be  $66.35. 
Based  on  these  facts,  the  preferred  stock  is 
treated  as  indebtedness  because  the  fair 
market  value  of  each  share  of  preferred  stock 
without  its  equity  features  [i.e.,  $66.35]  is  not 
less  than  50  percent  of  its  actual  fair  market 
value  (i.e.,  $100/2 =$50). 

Example  (14).  (a)  R  is  a  corporation  in  the 
business  of  purchasing  and  operating  office 
buildings  and  other  commercial  real  property. 
On  January  1, 1990,  R  purchases  an  office 
building  from  unrelated  corporation  S  for  a 
purchase  price  of  $20  million.  R  pays  $5 
million  in  cash  and  issues  a  15  year,  12- 
percent  note  for  the  remaining  $15  million  of 
the  purchase  price.  The  note  is  secured  by  a 
First  mortgage  on  the  office  building  but  is 
otherwise  nonrecourse  with  respect  to  R.  The 
fair  market  value  of  the  ofBce  building  is  $20 
million  and  it  is  customary  under  the 
circumstances  for  the  purchase  of  the 
building  to  be  financed  on  a  nonrecourse 
basis.  Based  on  these  facts,  the  note  provides 
for  Bxed  payments  of  principal  and  interest. 

(b)  The  note  is  treated  as  indebtedness 
because  it  is  a  straight  debt  instrument. 

(f)  Additional  illustrations.  The 
following  examples  are  additional 
illustrations  of  the  application  of  this 
section.  It  is  assumed  that  §  1.385-6 
does  not  apply  to  the  instruments 
described  in  these  examples. 

Example  (1).  On  January  1, 1990, 
corporation  M  issues  7-percent  Series  A 
bonds  in  the  principal  amount  of  $1,000  each. 
The  bonds  are  due  on  January  1,  2015,  and 
are  secured  by  the  general  credit  of  M.  They 
are  registered  with  the  Securities  and 
Exchange  Commission  and  sold  to  the  public 
at  par.  Because  the  Series  A  bonds  are 


straight  debt  instruments,  they  are  treated  as 
indebtedness. 

Example  (2).  'The  facts  are  the  same  as  in 
example  (1],  except  that  the  instruments 
issued  by  M  are  9-percent  Series  B  income 
bonds.  Interest  is  not  payable  on  the  Series  B 
income  bonds  unless  earned  and  is 
noncumulative.  A  Series  B  bond  without  its 
equity  features  would  be  a  $1,000  noninterest¬ 
bearing  bond.  Assume  that  the  fair  market 
value  of  such  a  noninterest-bearing  bond 
would  be  $184.  Based  on  these  facts,  the 
Series  B  income  bonds  are  tr^ted  as  stock 
because  the  fair  market  value  of  each  bond 
without  its  equity  features  [i.e.,  $184)  is  less 
than  50  percent  of  its  actual  fair  market  value 
[i.e.,  $1,000/2=$500]. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2),  except  that  the  Series  B  income 
bonds  are  due  on  January  1,  2000.  A  Series  B 
bond  without  its  equity  features  would  be  a 
$1,000  noninterest-bearing  bond  due  on 
January  1,  2000.  Assume  that  the  fair  market 
value  of  such  a  noninterest-bearing  bond 
would  be  $508.  Based  on  these  facts,  the 
Series  B  income  bonds  are  treated  as 
indebtedness  because  the  fair  market  value 
of  each  bond  without  its  equity  features  [i.e., 
$508)  is  not  less  than  50  percent  of  its  actual 
fair  market  value  [i.e.,  $1,000/2 =$500). 

Example  (4).  The  facts  are  the  same  as  in 
example  (3),  except  that  the  Series  B  income 
bonds  bear  10-percent  interest  and  are 
subordinated  to  the  general  creditors  of  M.  A 
Series  B  bond  without  its  equity  features 
would  be  a  $1,000  subordinated  noninterest¬ 
bearing  bond  due  on  January  1,  2000.  Assume 
that  the  fair  market  value  of  such  a 
subordinated  noninterest-bearing  bond  would 
be  $463.  Based  on  these  facts,  the  Series  B 
income  bonds  are  treated  as  stock  because 
the  fair  market  value  of  each  bond  without  its 
equity  features  [i.e.,  $463]  is  less  than  50 
percent  of  its  actual  fair  market  value  [i.e., 
$1,000/2=$500]. 

Example  (5).  The  facts  are  the  same  as  in 
example  (2),  except  that  the  Series  B  income 
bonds  pay  8-percent  cumulative  interest,  and 
accumulated  interest  becomes 
unconditionally  due  at  maturity.  A  Series  B 
bond  without  its  equity  features  would  be  a 
$1,000  bond  paying  simple  interest  at  8 
percent,  with  the  interest  not  due  until 
maturity  on  January  1,  2015.  Assume  that  the 
fair  market  value  of  such  an  instrument 
would  be  $553.  Based  on  these  facts,  the 
Series  B  income  bonds  are  treated  as 
indebtedness  because  the  fair  market  value 
of  each  bond  without  its  equity  features  [i.e., 
$553]  is  not  less  than  50  percent  of  its  actual 
fair  market  value  [i.e.,  $1,000/2=$500). 

Example  (6).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  instruments 
issued  by  M  are  6-percent  Series  C 
convertible  bonds.  Each  Series  C  bond  is 
convertible  into  two  shares  of  common  stock 
of  M.  A  Series  C  bond  without  its  equity 
features  would  be  a  $1,000,  6-percent  bond 
due  on  January  1,  2015.  Assume  that  the  fair 
market  value  of  such  a  bond  would  be  $883. 
Based  on  these  facts,  the  Series  C  convertible 
bonds  are  treated  as  indebtedness  because 
the  fair  market  value  of  each  bond  without  its 
equity  features  (i.e.,  $883)  is  not  less  than  50 
percent  of  its  actual  fair  market  value  (i.e., 
$l,000/2=$500]. 


Example  (7).  The  facts  are  the  same  as  in 
example  (6),  except  that  the  Series  C 
convertible  bonds  pay  2-percent  interest  and 
are  convertible  into  four  shares  of  stock  of  M. 
A  Series  C  bond  without  its  equity  features 
would  be  a  $1,000,  2-percent  bond  due  on 
January  1,  2015.  Assume  that  the  fair  market 
value  of  such  a  bond  would  be  $417,  Based  on 
these  facts,  the  Series  C  convertible  bonds 
are  treated  as  stock  because  the  fair  market 
value  of  each  bond  without  its  equity  features 
(i.e.,  $417]  is  less  than  50  percent  of  its  actual 
fair  market  value  [i.e.,  $1,000/2 =$500). 

Example  (8).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  instruments 
issued  by  M  are  7-percent  Series  D 
convertible  income  bonds  due  on  January  1, 
2015.  The  Series  D  bonds  are  convertible  into 
two  shares  of  common  stock  of  M,  and 
accumulated  interest  on  the  Series  D  bonds  is 
unconditionally  due  at  maturity.  A  Series  D 
bond  without  its  equity  features  would  be  a 
$1,000  bond  paying  simple  interest  at  7 
percent  with  the  interest  not  due  until 
maturity  on  January  1,  2015.  Assume  that  the 
fair  market  value  of  such  a  bond  would  be 
$506.  Based  on  these  facts,  the  Series  D 
convertible  income  bonds  are  treated  as 
indebtedness  because  the  fair  market  value 
of  each  bond  without  its  equity  features  (i.e., 
$506]  is  not  less  than  50  percent  of  its  actual 
fair  market  value  (i.e.,  $1,000/2=$500). 

Example  (9).  The  facts  are  the  same  as  in 
example  (4),  except  that  the  Series  B  income 
bonds  are  privately  placed  with  corporation 
X.  In  reliance  on  an  independent  appraisal, 
both  X  and  M  reasonably  believe  that  the  fair 
market  value  of  the  Series  B  income  bonds 
without  their  equity  features  is  $510  each. 
Based  on  these  facts,  the  Series  B  income 
bonds  are  treated  as  indebtedness.  See 
paragraph  (c)  of  this  section. 

§  1.385-6  Proportionality. 

(a)  In  general — (1]  Scope.  This  section 
applies  to  a  class  of  instruments  if 
holdings  of  stock  and  the  instruments 
are  substantially  proportionate.  This 
section  affects  hybrid  instruments, 
instruments  not  issued  for  money, 
instruments  that  are  payable  on 
demand,  and  certain  other  instruments 
where  there  is  a  change  in  terms  or  a 
failure  to  pay  principal  or  interest,  or 
where  a  corporation’s  debt-to-equity 
ratio  is  excessive. 

(2)  Proportionality,  (i)  Substantial 
proportionality  is  determined  from  all 
relevant  facts  and  circumstances, 
including  family  or  other  relationships 
described  in  section  318(a). 

(ii)  Stock  constructively  owned  under 
section  318(a)(4)  (relating  to  options)  is 
taken  into  account  to  the  extent  it  is 
reasonable  to  expect,  at  the  time  of  the 
determination,  that  the  options  may  be 
exercised. 

(3)  Exceptions,  (i)  This  section  does 
not  apply  if  a  corporation’s  stock  and 
instruments  are  widely  held  and  the 
instruments  are  separately  traded  and 
readily  marketable. 
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(ii)  This  section  does  not  apply  to  any 
instrument  held  by  an  independent 
creditor  (as  defined  in  §  1.385-6{b)). 

(4)  Two  classes  treated  as  one. 
Depending  on  the  facts  and 
circumstances,  two  or  more  classes  of 
instruments  may  be  considered  together. 
For  example: 

(i)  If- 

(A)  Two  or  more  classes  of 
instruments  are  issued  pursuant  to  a 
plan,  and 

(B)  Holdings  of  stock  and  the 
instruments  will  be  substantially 
proportionate  on  completion  of  the  plan, 
then  this  section  applies  to  each 
instrument  immediately  after  it  is 
issued. 

(ii)  If  (regardless  of  whether  issued 
pursuant  to  a  plan) — 

(A)  Subsequent  to  their  issuance,  two 
or  more  classes  of  instruments  are 
treated  as  a  single  class,  and 

(B)  Considered  as  a  single  class, 
holdings  of  stock  and  such  class  are 
substantially  proportionate, 

then  this  section  applies  to  each  class 
beginning  at  the  time  of  such  treatment. 

(5)  One  class  treated  as  two.  If  two 
portions  of  a  class  of  instruments  are 
treated  differently  [e.g.,  interest  is  paid 
on  one  portion  but  not  on  the  other), 
then  each  portion  is  treated  as  a 
separate  class  beginning  at  the  time  of 
such  treatment. 

(6)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a): 

Example  (1).  A  and  B  each  own  50  percent 
of  the  stock  of  corporation  X.  In  addition,  A 
owns  40  percent  of  a  class  of  debentures 
issued  by  X,  and  B  owns  the  remaining  60 
percent.  Based  on  these  facts,  holdings  of  the 
debentures  and  holdings  of  stock  in  X  are 
substantially  proportionate,  and  this  section 
applies  to  the  debentures.  The  result  would 
be  the  same  if  the  debentures  owned  by  B 
were  owned  by  B’s  spouse. 

Example  (2).  A,  B,  and  C  each  own  100 
shares  of  common  stock  in  corporation  Y.  Y 
has  no  other  stock  of  any  class  outstanding. 
However,  Y  does  have  outstanding 
subordinated  8-percent  debentures  in  the 
principal  amount  of  $100,000.  A  owns  $40,000 
of  the  debentures,  B  owns  $30,000,  C  owns 
$20,000  and  an  independent  creditor  owns  the 
remaining  $10,000.  Based  on  these  facts, 
holdings  of  the  debentures  and  holdings  of 
stock  in  Y  are  substantially  proportionate, 
and  this  section  applies  to  the  debentures 
held  by  A,  B  and  C.  However,  this  section 
does  not  apply  to  the  debentures  held  by  the 
independent  creditor. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2),  except  that  A,  B,  and  C  each 
own  $10,000  of  debentures,  and  the 
independent  creditor  owns  $70,000.  Based  on 
these  facts,  the  holdings  of  stock  and 
debentures  are  not  substantially 
proportionate.  Therefore,  this  section  does 


not  apply  to  the  debentures  upon  their 
issuance. 

Example  (4).  A,  B,  and  C  each  own  Vs  of 
the  common  stock  of  corporation  Z.  Pursuant 
to  a  plan,  Z  issues  $100,000  of  10-year,  8- 
percent  debentures  to  A,  $100,000  of  12-year, 
BVz-percent  debentures  to  B,  and  $100,000  of 
15-year,  9-percent  debentures  to  C.  Based  on 
these  facts,  upon  completion  of  the  plan, 
holdings  of  the  debentures  and  Z’s  stock  are 
substantially  proportionate.  Therefore,  this 
section  applies  to  the  debentures. 

Example  (5).  Corporation  P  owns  ail  the 
stock  of  corporations  S  and  T.  In  addition,  S 
owns  85  percent  of  a  class  of  debentures 
issued  by  T.  Based  on  these  facts,  holdings  of 
the  T  stock  and  debentures  are  substantially 
proportionate.  Therefore,  this  section  applies 
to  the  debentures. 

Example  (6).  Corporation  V  has  more  than 
100,000  shareholders.  On  )anuary  1, 1990,  V 
issues  $10  of  debentures  on  each  share  of 
stock  as  a  dividend.  The  stock  and 
debentures  are  traded  separately  on  a 
national  securities  exchange.  Based  on  these 
facts,  this  section  does  not  apply  to  the 
debentures. 

Example  (7).  A  and  B  each  own  50  percent 
of  the  common  stock  of  corporation  W.  In 
addition,  W  has  outstanding  $100,000  of  6- 
percent  debentures  owned  entirely  by  A. 
Based  on  these  facts,  this  section  does  not 
apply  to  the  debentures. 

Example  (8).  A  owns  all  100  shares  of  stock 
in  corporation  Y.  A  also  owns  50  percent  of  a 
class  of  senior  debentures  issued  by  Y,  and  B 
owns  the  remaining  50  percent.  In  addition,  B 
owns  all  of  a  class  of  junior  debentures 
issued  by  Y,  which  are  convertible  into  a 
total  of  100  shares  of  Y  stock  of  the  same 
class  as  that  held  by  A.  Further,  it  is 
reasonable  to  expect  that  B  may  ultimately 
exercise  the  conversion  privilege.  Based  on 
these  facts,  holdings  of  stock  in  Y  and  the 
senior  debentures  are  treated  as  substantially 
proportionate  under  paragraph  (a)(2)  of  this 
section.  Consequently,  this  section  applies  to 
the  senior  debentures.  However,  holdings  of 
Y  stock  and  the  junior  debentures  are  not 
substantially  proportionate. 

Example  (9).  A  owns  all  100  shares  of  stock 
of  corporation  U.  In  addition,  B  owns  $100,000 
of  convertible  debentures  issued  by  U.  The 
debentures  are  convertible  into  1,000  shares 
of  U's  common  stock.  Assume  that  it  is 
reasonable  to  expect  that  B  may  ultimately 
exercise  the  conversion  privilege.  Based  on 
these  facts,  B  is  treated  as  owning  1,000 
shares  of  U  common  stock,  and  holdings  of 
the  convertible  debentures  and  stock  in  U  are 
substantially  proportionate.  Therefore,  this 
section  applies,  and  the  convertible 
debentures  are  treated  as  stock  under 
paragraph  (c)  (relating  to  hybrid  instruments). 

Example  (10).  Corporation  M  is  a  large 
manufacturing  company  whose  products  are 
sold  through  independent  dealers.  In  order  to 
assist  individuals  who  do  not  have  enough 
capital  to  become  dealers,  M  has  established 
a  dealer  investment  plan.  Pursuant  to  the 
dealer  investment  plan.  M  and  unrelated 
individual  I  organize  corporation  D  on 
January  1, 1982.  M  transfers  $900,000  to  D  in 
exchange  for  10-percent  notes  in  the  principal 
amount  of  $500,000  and  400  shares  of  class  A 
stock.  I  transfers  $100,000  to  D  in  exchange 


for  1,000  shares  of  class  B  stock.  The  class  B 
stock  is  nonvoting  until  all  the  Class  A  shares 
are  redeemed  for  $1,000  each.  At  least  70 
percent  of  D's  earnings  and  profits  must  be 
used  each  year  to  retire  the  notes  and  to 
redeem  the  class  A  stock.  1  had  no  control 
over  the  redemption  of  stock  and  no  right  to 
have  his  stock  redeemed  while  any  of  the 
class  A  stock  is  outstanding.  M's  investment 
will  thus  be  systematically  eliminated,  and  I 
will  become  the  sole  owner  of  D.  Because  the 
plan  is  akin  to  a  security  arrangement  (see 
example  (14)  of  §  1.305-3(e)),  holdings  of  the 
stock  and  notes  are  not  substantially 
proportionate.  Therefore,  this  section  does 
not  apply  to  the  notes.  However,  for  purposes 
of  section  1232  (relating  to  original  issue 
discount],  the  issue  price  of  the  notes  is  equal 
to  their  fair  market  value.  See  S  1.1232-3(b) 
(2}(ii]  (relating  to  investment  units). 

Example  (11).  Corporation  S  is  a  small 
business  investment  company  operating 
under  the  Small  Business  Investment  Act  of 
1958  (15  U.S.C.  661  and  fbHowing).  Individual 
)  is  an  electrical  engineer.  On  January  1, 1983, 
S  and ),  who  are  otherwise  unrelated,  form 
corporation  X  to  manufacture  high  technology 
electrical  components.  X  has  a  total 
authorized  capital  of  2.000  shares  of  common 
stock.  S  transfers  $810,000  to  X  for  9-percent 
subordinated  debentures  in  the  principal 
amount  of  $800,000, 100  shares  of  common 
stock,  and  warrants  to  acquire  an  additional 
900  shares  of  common  stock  at  $100  a  share.  J 
transfers  $100,000  to  X  for  1,000  shares  of. 
common  stock.  Based  on  these  facts,  holdings 
of  the  stock  and  debentures  are  not 
substantially  proportionate.  Tlierefore,  this 
section  does  not  apply  to  the  subordinated 
debentures.  However,  for  purposes  of  section 
1232  (relating  to  original  issue  discoimt),  the 
issue  price  of  the  debentures  is  equal  to  their 
fair  market  value.  See  $  1.1232-3(b)(2)(ii) 
(relating  to  investment  units). 

Example  (12).  Corporation  T  is  a  medium¬ 
sized  supplier  of  computer  software. 
Individual  K  is  the  manager  of  Ts  military 
applications  division.  On  January  1, 1984,  K 
forms  corporation  Y  to  acquire  the  assets  of 
Ts  military  applications  division.  K  transfers 
$100,000  to  Y  for  all  100  shares  of  Y's 
outstanding  common  stock.  In  addition,  Y 
obtains  financing  from  the  following  sources: 
$2  million  from  a  small  business  investment 
company  for  8-percent  junior  subordinated 
debentures  and  warrants  to  acquire  100 
shares  of  common  stock,  $3  million  from  an 
insurance  company  for  14-percent  senior 
subordinated  debentures,  and  $2,500,000  from 
a  bank  for  10-percent  secured  notes.  K  is  not 
otherwise  related  to  T,  the  small  business 
investment  company,  the  insurance  company, 
or  the  bank.  Based  on  these  facts,  there  is  no 
substantial  proportionality  between  holdings 
of  stock  and  any  class  or  classes  of 
instruments.  Therefore,  this  section  does  not 
apply  to  any  of  the  instruments.  However,  for 
purposes  of  section  1232  (relating  to  original 
issue  discount),  the  issue  price  of  the  junior 
subordinated  debentures  is  equal  to  their  fair 
market  value.  See  S  11232-3(b](2](ii)  (relating 
to  investment  units). 

Example  (13).  A  is  the  sole  shareholder  of 
corporation  X.  On  January  1, 1987,  X  issues 
$50,000  of  Class  B  debentures  to  A  and 
$50,000  of  Class  B  debentures  to  independent 
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creditor  K.  Based  on  these  facts,  holdings  of 
the  X  stock  and  the  Class  B  debentures  are 
not  substantially  proportionate.  However,  on 
January  1, 1989,  A  voluntarily  under 
paragraph  (a](5)  of  this  section,  A’s 
debentures  are  treated  as  a  separate  class 
beginning  on  January  1, 1989.  TTius,  they  may 
be  treated  as  stock  under  paragraph  (jj  of  this 
section  Crelating  to  a  change  in  terms).  The 
result  would  be  the  same  if,  on  January  1, 
1989,  X  missed  an  interest  payment  due  on 
A’s  debentures,  but  made  the  payment  on  K’s 
debentures.  In  this  event,  A's  debentures 
might  be  treated  as  stock  under  paragraph  (k) 
of  this  section  (relating  to  nonpayment  of 
interest). 

Example  (14).  (a)  A  and  B  each  own  50 
percent  of  the  stock  of  corporation  Z,  a 
calendar  year  taxpayer.  Pursuant  to  a  plan,  Z 
issues  $100,000  of  Class  A  convertible 
debentures  to  A  on  January  1, 1983  and  issues 
$100,000  of  Class  B  convertible  debentures  to 
B  on  January  1, 1985.  Based  on  these  facts, 
the  two  classes  of  debentures  are  considered 
together.  Therefore,  holdings  of  the 
debentures  and  the  stock  are  substantially 
proportionate  and  each  class  of  debentures  is 
treated  as  stock  upon  issuance  under  section 
1.385-8(c)  (relating  to  hybrid  instruments 
issued  proportionately). 

(b)  The  facts  are  the  same  as  in  (a)  except 
that  the  two  classes  of  debentures  are  not 
issued  pursuant  to  a  plan.  Based  on  these 
facts,  this  section  does  not  apply  to  either 
class  of  debentures  upon  their  issuance. 

(c)  The  facts  are  the  same  as  in  (b)  except 
that  Z  fails  to  pay  interest  on  the  debentures 
accrued  during  1989.  Based  on  these  facts, 
this  section  applies  to  the  two  classes  of 
debentures  as  of  January  1, 1989  and  the 
debentures  may  be  treated  as  stock  under 
paragraph  (k)  of  this  section  (relating  to 
nonpayment  of  interest).  See  paragraph 
(a)(4](ii)  of  this  section. 

Example  (15).  E  owns  all  of  the  common 
stock  of  corporation  X.  In  addition,  F  (who  is 
unrelated  to  E)  owns  all  of  the  preferred 
stock  of  X.  The  preferred  stock  is  an  8- 
percent  nonparticipating,  nonconvertible, 
nonvoting  preferred  stock.  Further,  E  owns  a 
class  of  debentures  issued  by  X.  Based  on 
these  facts,  holdings  of  the  X  stock  and 
debentures  are  substantially  proportionate, 
and  this  section  applies  to  the  debentures. 
However,  if  F  owned  all  of  the  debentures, 
this  section  would  not  apply. 

[7]  Special  rule,  (i)  If,  pursuant  to  an 
agreement  or  arrangement — 

(A)  The  terms  of  an  instrument  issued 
to  a  shareholder  are  not  fixed  at  arm’s 
length  or  the  instrument  is  not  enforced 
according  to  its  terms,  and 
(BJ  There  are  related,  compensating 
non-arm’s  length  transactions,  then  the 
Commissioner  may  treat  holdings  of  the 
instrument  and  the  corporation’s  stock 
as  substantially  proportionate. 

(ii)  The  following  examples  illustrate 
the  application  of  this  subparagraph  (7): 

Example  (1).  A  and  B  each  own  50  percent 
of  the  common  stock  of  corporation  X.  On 
January  1, 1985,  A  lends  $500,000  to  X  in 
exchange  for  a  10-year,  10-percent  $500,000 
note.  B  is  the  general  manager  of  X.  During 


1987,  pursuant  to  an  arrangement  between  A 
and  B,  X  does  not  pay  the  $50,000  of  interest 
on  A's  note  and  X  pays  B  $50,000  less 
compensation  than  B  would  be  entitled  to 
under  B’s  employment  contract  with  X.  Based 
on  these  facts,  holdings  of  X’s  stock  and  the 
note  will  be  treated  as  substantially 
proportionate.  Therefore,  this  section  applies 
to  the  note  and  the  note  may  be  reclassified 
as  stock  under  paragraph  (k)  of  this  section 
(relating  to  nonpayment  of  interest). 

Example  (2).  C  and  D  each  own  50  percent 
of  the  stock  of  corporation  Y.  On  January  1, 
1987,  C  leases  a  townhouse  to  Y  for  a  ten- 
year  term.  Y  agrees  to  pay  an  annual  rent  of 
$10,000  and  additional  rent  equal  to  20 
percent  of  the  net  annual  rentals  from  the 
townhouse.  Also  on  January  1, 1967,  as  part 
of  the  same  arrangement,  D  lends  $100,000  to 
Y  in  exchange  for  a  10-year  debenture.  Ten 
percent  annual  interest  is  payable  on  the 
debenture.  In  addition,  the  holder  of  the 
debenture  is  entitled  to  contingent  annual 
interest  equal  to  20  percent  of  the  net  annual 
rentals  from  the  townhouse.  Based  on  these 
facts,  holdings  of  the  debenture  and  Y's  stock 
shall  be  treated  as  substantially 
proportionate.  Accordingly,  the  debenture 
will  be  treated  as  stock  under  paragraph  (c) 
of  this  section  (relating.to  hybrid  instruments 
issued  proportionately). 

(b)  Independent  creditor — (1)  In 
general.  For  purposes  of  the  regulations 
under  section  385,  all  relevant  facts  and 
circumstances  must  be  taken  into 
account  in  determining  whether  a 
creditor  is  independent. 

(2)  Safe  harbor.  In  applying  this 
section  to  a  class  of  instruments  issued 
by  a  corporation,  a  creditor  is  deemed  to 
be  independent  if — 

(i)  Stock  owned  by  the  corporation 
would  not  be  attributed  to  the  creditor 
under  the  constructive  ownership  rules 
of  section  318(a)  (as  modified  by 
subparagraph  (3)  of  this  paragraph  (b)), 
and 

(ii)  The  creditor’s  holdings  of  stock 
and  instruments  issued  by  the 
corporation  are  not  substantially 
proportionate. 

(3)  Constructive  ownership.  For 
purposes  of  subparagraph  (2)(i)  of  this 
paragraph  (b) — 

(i)  The  constructive  ownership  rules  of 
section  318(a)  shall  be  applied  by 
substituting  “5  percent"  for  “50  percent" 
in  sections  318(a)(2)(C)  and  318(a)(3)(C), 
and 

(ii)  In  determining  whether  any  person 
owns  5  percent  or  more  of  the  stock  of  a 
corporation,  stock  constructively  owned 
by  an  unrelated  person  under  section 
318(a)(4)  (relating  to  options)  is  not 
taken  into  account. 

(4)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (b): 

Example  (1).  Individual  C  owns  (actually  or 
under  the  constructive  ownership  rules  of 
section  318(a)  as  modified  by  paragraph  (b)(3) 


of  this  section]  5  percent  or  more  in  value  of 
the  stock  of  corporation  Y.  Based  on  these 
facts,  stock  owned  by  Y  is  attributed  to  C 
under  the  constructive  ownership  rules  of 
section  318(a)  as  modified  by  paragraph  (b)(3) 
of  this  section.  Consequently,  C  does  not 
come  within  the  safe  harbor  of  paragraph 
(b)(2)  of  this  section  with  respect  to 
instruments  issued  by  Y. 

Example  (2).  Individual  A  owns  all  100 
outstanding  shares  of  stock  and  an  option  to 
acquire  an  additional  1,000  shares  of  stock  in 
corporation  X.  Individual  B  owns  an  option  to 
acquire  10  shares  of  stock  in  X.  Applying  the 
constructive  ownership  rules  of  section  318(a) 
as  modified  by  paragraph  (b](3]  of  this 
section,  B  is  considered  to  own  10  out  of  110 
outstanding  shares  of  stock  in  X.  Therefore,  B 
does  not  come  within  the  safe  harbor  of 
paragraph  (b)(2)  of  this  section.  The  result 
would  be  the  same  if  the  option  owned  by  B 
were  owned  by  B's  spouse. 

Example  (3).  Corporation  Y  obtains  a 
$100,000  loan  from  C,  an  unrelated 
commercial  bank.  As  a  condition  for  making 
a  loan,  C  obtains  the  right  to  designate  one  of 
Y's  directors.  Based  on  these  facts,  C  is  an 
independent  creditor  of  Y. 

Example  (4).  Individual  E  owns  96  percent 
of  the  stock  of  corporation  Z,  and  individual 
F  owns  the  remaining  4  percent.  In  addition, 

E  owns  96.2  percent  of  a  class  of  debentures 
issued  by  Z,  and  F  owns  the  remaining  3.8 
percent.  Because  Fs  own  holdings  of  Z  stock 
and  debentures  are  substantially 
proportionate,  F  does  not  come  within  the 
safe  harbor  of  paragraph  (b)(2)  of  this  section. 

(c)  Hybrid  instruments — (1)  In 
general.  If  this  section  applies  to  a 
hybrid  instrument  immediately  after  it  is 
issued,  then  the  instrument  is  treated  as 
stock. 

(2)  Hybrid  instrument.  For  the 
definition  of  the  term  “hybrid 
instrument”,  see  §  1.385-3(e). 

(3)  Illustration.  The  following  example 
illustrates  the  application  of  this 
paragraph  (c): 

Example.  Corporation  X's  only  outstanding 
stock  is  100  shares  of  common  stock. 
Individual  A  owns  50  shares,  individual  B 
owns  30  shares,  and  individual  C  owns  20 
shares.  On  January  1, 1990,  X  issues  $100,000 
of  convertible  debentures.  Sixty  thousand 
dollars  of  the  convertible  debentures  are 
issued  to  A,  $25,000  are  issued  to  B,  and  the 
remaining  $15,000  are  issued  to  C.  Based  on 
these  facts,  the  convertible  debentures  are 
treated  as  stock. 

(d)  Instruments  not  issued  for 
money — (1)  In  general.  An  instrument 
issued  by  a  corporation  is  treated  as 
stock  if — 

(i)  This  section  applies  to  the 
instrument  immediately  after  it  is 
issued, 

(ii)  The  stated  aimual  rate  of  interest 
on  the  instrument  is  not  reasonable  ' 
(within  the  meaning  of  paragraph  (e)  of 
this  section),  and 

(iii)  The  issuance  of  the  instrument 
does  not  give  rise  to  original  issue 
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discount  under  section  1232(a)(3)  or 
amortizable  bond  premium  under 
§  1.61-12(c)(2). 

(2)  Special  rule.  For  purposes  of  this 
paragraph  (d),  the  reasonableness  of  a 
rate  of  interest  is  determined  on  the  day 
an  instrument  is  issued. 

(3)  Exception,  (i)  This  paragraph  (d) 
does  not  apply  to  an  instrument  that  is 
issued  in  exchange  for  an  equal  or 
greater  principal  amount  of 
indebtedness  of  the  issuing  corporation 
if— 

(A)  An  independent  creditor  holding 
the  outstanding  indebtedness  would,  in 
the  exercise  of  ordinary  diligence;  have 
agreed  to  the  exchange,  and 

(B)  The  issuing  corporation  would,  in 
the  exercise  of  ordinary  diligence,  have 
agreed  to  make  the  exchange  with  an 
independent  creditor  holding  the 
outstanding  indebtedness. 

(ii)  For  purposes  of  subdivision  (i)  of 
this  subparagraph  (3),  the  principal 
amount  of  indebtedness  includes 
interest  accrued  but  unpaid  up  until  the 
date  of  the  exchange,  but  only  to  the 
extent  that  such  interest  is  paid  with 
principal  in  the  exchange. 

(4)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (d): 

Example  (1).  ]  organizes  corporation  W  on 
December  10, 1985  to  operate  a 
distributorship  of  radios,  television  sets,  and 
other  types  of  electrical  appliances.  On  the 
same  day,  J  transfers  certain  franchises  and 
other  assets  to  W  in  exchange  for  all  of  W’s 
capital  stock  and  $100,000  of  10-year,  9- 
percent  debenture  bonds.  Assume  that  on 
December  10, 1965,  9  percent  is  not  a 
reasonable  rate  of  interest  (within  the 
meaning  of  paragraph  (e)  of  this  section). 
Based  on  these  facts,  the  debenture  bonds 
are  treated  as  stock. 

Example  (2).  Corporation  X  operates  a 
wholesale  electrical  supply  business.  In  the 
course  of  a  recapitalization  on  December  30, 
1990,  X  issues  2,100  Class  B  debentures  to  L 
in  exchange  for  X  common  stock. 

Immediately  after  the  recapitalization,  L 
holds  90  percent  of  the  common  stock  of  X. 
The  principal  amount  of  each  Class  B 
debenture  is  $100,  and  each  debenture  pays 
$50  a  year  in  interest.  Assume  that  on 
December  30, 1990,  50  percent  is  not  a 
reasonable  rate  of  interest  (within  the 
meaning  of  paragraph  (e)  of  this  section). 
Based  on  these  facts,  the  Class  B  debentures 
issued  to  L  are  treated  as  stock. 

Example  (3).  On  January  1, 1987, 
individuals  A,  B,  and  C  transfer  a  tract  of 
undeveloped  land  and  $4,500  in  cash  to  newly 
formed  corporation  X.  In  exchange,  each 
receives  100  shares  of  stock  and  a  2-year,  10- 
percent  promissory  note  for  $110,000.  Assume 
that  10  percent  is  not  a  reasonable  rate  of 
interest  (within  the  meaning  of  paragraph  (e) 
of  this  section).  Based  on  these  facts,  the 
promissory  notes  are  treated  as  stock  for  all 
purposes  of  the  Internal  Revenue  Code.  In 
particular,  the  notes  are  not  treated  as  "other 


property"  within  the  meaning  of  section 
351(b).  Thus,  no  gain  or  loss  is  recognized  on 
the  transfer  of  the  land  to  X  (see  section  351), 
and  X's  basis  in  the  land  is  the  same  as  it 
was  in  the  hands  of  A.  B,  and  C  (see  section 
362(a)(1)). 

Example  (4).  B  is  the  sole  shareholder  of 
corporation  Y.  On  January  1, 1990,  Y  issues  a 
$30,000, 10-percent  note  to  B  in  exchange  for 
$30,000.  The  note  is  due  on  January  1,  2000 
and  is  treated  as  indebtedness  under 
§  1.385-4(a).  Interest  on  the  note  is  paid 
according  to  its  terms  through  1999. 
During  1999,  Y  encounters  business 
di^culties.  On  December  11, 1999,  Y 
issues  a  new  note  to  B  in  exchange  for 
the  outstanding  note.  The  terms  of  the 
new  note  are  identical  to  those  of  the 
outstanding  note  except  that  the  new 
note  is  due  on  January  1,  2002  and  is 
subordinated  to  a  new  bank  loan  being 
made  at  the  time  of  the  exchange. 
Assume  that  an  independent  creditor 
holding  the  outstanding  note  would,  in 
the  exercise  of  ordinary  diligence,  have 
agreed  to  exchange  the  outstanding  note 
for  the  new  note.  Assume  also  that  Y 
would,  in  the  exercise  of  ordinary 
diligence,  have  agreed  to  the  exchange 
even  if  the  outstanding  note  were  held 
by  an  independent  creditor.  Based  on 
these  facts,  this  paragraph  (d)  does  not 
apply  to  the  new  note.  However,  the 
new  note  is  subject  to  paragraphs  (j),  (k), 
and  (1)  of  this  section. 

(e)  Reasonable  rate  of  interest — (1)  In 
general.  The  annual  rate  of  interest  on 
an  instrument  issued  by  a  corporation  is 
reasonable  if  it  is  within  the  normal 
range  of  rates  paid  to  independent 
creditors  on  similar  instruments  by 
corporations  of  the  same  general  size 
and  in  the  same  general  industry, 
geographic  location,  and  financial 
condition  on  the  date  the  determination 
is  made. 

(2)  Rule  of  convenience.  For  purposes 
of  the  regulations  under  section  385,  an 
annual  rate  of  interest  on  an  instrument 
is  consideredlo  be  reasonable  if — 

(i)  On  the  date  the  determination  is 
made,  (A)  it  is  equal  to  the  rate  in  effect 
under  section  6621,  the  prime  rate  in 
effect  any  local  commercial  bank,  or  a 
rate  determined  from  time  to  time  by  the 
Secretary  taking  into  consideration  the 
average  yield  on  outstanding 
marketable  obligations  of  the  United 
States  of  comparable  maturity  or  (B)  it  is 
in  between  any  two  of  the  rates 
described  in  subdivision  (A)  of  this 
subdivision  (i),  and 

(ii)  At  the  end  of  the  taxable  year  in 
which  the  determination  is  made,  the 
debt-to-equity  ratio  of  the  issuing 
corporation  is  not  greater  than  1:1. 

(3)  Exception.  Paragraph  (e)(2)  of  this 
section  does  not  apply  to  an  instrument 
that  evidences  a  nonrecourse  liability. 


(4)  Local  commercial  bank.  The  term 
“local  commercial  bank”  includes  any 
commercial  bank  at  which  the  issuing 
corporation  ordinarily  does  business. 

(5)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (e): 

Example  (1).  Individual  A  is  the  sole 
shareholder  of  corporation  X.  On  January  1, 
1990,  A  lends  $100,000  to  X  in  exchange  for  a 
10-percent  note.  At  about  the  same  time,  a 
local  commercial  bank  lends  $100,000  to  X  in 
exchange  for  a  10-percent  note  with 
approximately  the  same  terms.  The  bank  loan 
is  personally  guaranteed  by  A  However,  the 
guarantee  is  required  pursuant  to  the  bank's 
normal  lending  practice  as  a  substitute  for 
detailed  covenants,  and  the  bank  loan  was 
made  principally  on  X's  credit  (and  not  A's). 
Based  on  these  facts,  10  percent  is  a 
reasonable  rate  of  interest. 

Example  (2).  A  is  the  sole  shareholder  of 
corporation  X.  On  July  1, 1989,  A  lends 
$100,000  to  X  in  exchange  for  an  8-year  note 
bearing  annual  interest  at  10  percent.  On 
December  31, 1989,  X's  debt-to-equity  ratio, 
computed  in  accordance  with  the  principles 
of  paragraphs  (g)  and  (h)  of  this  section,  is 
1:1.  On  July  1, 1989,  the  section  6621  rate  is  12 
percent;  the  prime  rate  is  14  percent;  and  the 
interest  rate  for  10-year  obligations 
determined  by  the  Secretary  pursuant  to 
paragraph  (e)(2)(ij  of  this  section  is  10 
percent.  Based  on  these  facts,  the  rate  of 
interest  on  the  note  is  considered  to  be 
reasonable. 

(6)  Cross  reference.  For  circumstances 
where  the-Commissioner  may  disregard 
a  noncommercial  term  of  an  Instrument 
in  determining  a  reasonable  interest 
rate,  see  §  1.385-3(b)(l)(iii). 

(f)  Excessive  debt—{\)  In  general.  If, 
immediately  after  an  instrument  is 
issued  by  a  corporation — 

(1)  This  section  applies  to  the 
instrument,  and 

(ii)  The  corporation's  debt  is 
excessive, 

then  the  instrument  is  treated  as  stock. 

(2)  Excessive  debt.  The  corporation’s 
debt  is  “excessive”  if  (i)  all  of  the 
instrument’s  terms  and  conditions  and 
(ii)  the  corporation's  financial  structure, 
taken  together,  would  not  be 
satisfactory  to  a  bank,  insurance 
company  or  similar  lending  institution 
which  makes  ordinary  commercial 
loans.  For  this  purpose,  the  corporation’s 
size,  industry,  geographic  location,  and 
financial  condition  must  be  taken  into 
account. 

(3)  Safe  harbor.  A  corporation's  debt 
is  not  excessive  if — 

(i)  The  corporation’s  outside  ratio  is 
less  than  or  equal  to  10:1,  and 

(ii)  The  corporation’s  inside  ratio  is 
less  than  or  equal  to  3:1. 

(4)  Ratios.  Tlie  corporation’s  outside 
ratio  is  the  debt-to-equity  ratio 
determined  under  paragraphs  (g)  and  (h) 
of  this  section.  Its  inside  ratio  is 
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determined  in  the  same  manner  by 
excluding  liabilities  to  independent 
creditors  (except  in  computing 
stockholders’  equity).  Both  ratios  are 
determined  at  the  end  of  the  taxable 
year  in  which  the  instrument  is  issued. 

(5)  Exception.  This  paragraph  (f)  does 
not  apply  to  instruments  issued  in 
exchange  for  an  equal  or  greater 
principal  amount  of  indebtedness.  For 
purposes  of  the  preceding  sentence,  the 
principal  amount  of  indebtedness 
includes  interest  accrued  but  unpaid  up 
until  the  date  of  the  exchange,  but  only 
to  the  extent  that  such  interest  is  paid 
with  principal  in  the  exchange. 

(6)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (f): 

Example  (1).  A,  a  nonresident  alien,  forms 
corporation  X  on  December  31, 1982.  X  uses 
the  calendar  year  as  the  taxable  year.  A 
transfers  $1  million  to  X  on  December  31, 

1982  for  $200,000  of  common  stock  and 
$800,000  of  22-percent  subordinated  notes.  In 
addition,  X  borrows  $200,000  from  an 
unrelated  commercial  bank.  Thus,  X's  inside 
debt-to-equity  ratio  (determined  under 
paragraph  (f)(4))  of  this  section)  is  greater 
than  3:1  [i.e.,  $800,000:  $200,000  =4:1).  Assume 
that  a  financial  institution  (such  as  a 
commercial  bank)  which  makes  ordinary 
commercial  loans  normally  would  lend  X  a 
maximum  of  between  1  and  1V»  times  A's 
equity  investment  under  the  terms  and 
conditions  of  the  subordinated  notes.  Assume 
further,  however,  that  a  lender  engaged  in  the 
business  of  making  high  risk  loans  would 
lend  X  four  times  A’s  equity  investment 
under  the  terms  and  conditions  of  the 
subordinate  notes.  Based  on  these  facts,  the 
subordinated  notes  are  treated  as  stock. 

Example  (2).  Individual  B  forms 
corporation  Y  on  December  31, 1982.  Y  uses 
the  calendar  year  as  the  taxable  year.  On 
December  31, 1982,  Y  acquires  rental  property 
from  an  unrelated  third  party  for  $100,000.  It 
obtains  the  $100,000  from  the  following 
sources:  $10,000  from  B  for  common  stock, 
$10,000  from  C  on  a  second  mortgage  note, 
and  $80,000  from  D  on  a  Hrst  mortgage  note. 
Assume  that  C  and  D  are  B's  father  and 
mother.  Also  assume  that  the  terms  and 
conditions  of  the  mortgage  notes  and  Y's 
financial  structure  would  be  satisfactory  to 
financial  institutions  (such  as  commercial 
banks)  which  make  ordinary  commercial 
loans.  Based  on  these  facts,  the  mortgage 
notes  are  not  treated  as  stock  under  this 
paragraph  (f). 

(g)  Debt-to-equity  ratio.  The  following 
rules  apply  for  purposes  of  the 
regulations  under  section  385: 

(1)  In  general.  The  debt-to-equity  ratio 
of  a  corporation  is  the  ratio  that — 

(i)  The  corporation’s  liabilities 
(excluding  trade  accounts  payable, 
accrued  operating  expenses  and  taxes, 
and  other  similar  items)  bears  to 

(ii)  The  stockholders’  equity. 


(2)  Stockholders’ equity.  The 
stockholders’  equity  in  a  corporation  is 
the  excess  of — 

(i)  The  adjusted  basis  of  its  assets 
(less  reserves  for  bad  debts,  if 
applicable,  and  other  similar  asset 
offsets)  over 

(ii)  Its  liabilities  (including  liabilities 
excluded  under  paragraph  (g)(l)(i)  of 
this  section). 

(3)  Operating  rules.  Except  as 
provided  in  paragraph  (g)(5)  of  this 
section,  the  adjusted  basis  of  a 
corporation’s  assets  and  the  amount  of 
its  liabilities  are  determined — 

(i)  In  accordance  with  the  tax 
accounting  principles  properly  used  by 
the  corporation  in  determining  taxable 
income;  and 

(ii)  Without  regard  to  the  treatment  of 
any  interest  as  stock  or  indebtedness  by 
reason  of  section  385,  except  that 
preferred  stock  is  considered  a  liability 
if  it  is  treated  as  indebtedness  under  the 
regulations  under  section  385. 

(4)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (g); 

Example  (1).  On  December  31, 1990, 
corporation  M  has  assets  with  an  adjusted 
basis  of  $150,000  and  liabilities  of  $100,000. 
The  stockholders’  equity  in  M  is  $50,000  [i.e., 
$150,000-$100,000).  Assume  that  M  has  no 
trade  accounts  payable,  accrued  taxes  and 
operating  expenses,  etc.,  and  that  the  special 
rules  in  paragraph  (g)(5)  of  this  section  do  not 
apply.  Based  on  these  facts,  the  debt-to- 
equity  ratio  of  corporation  M  on  December 
31. 1990  is  2:1  [i.e.,  $100,000:$50,000). 

Example  (2).  On  December  31, 1990, 
corporation  N  has  assets  with  an  adjusted 
basis  of  $150,000.  In  addition,  N  has  liabilities 
of  $100,000,  including  $30,000  of  trade 
accounts  payable,  accrued  taxes  and 
operating  expenses,  etc.  The  stockholders’ 
equity  in  N  is  $50,000  [i.e.,  $150,000-$100,000). 
Assume  that  the  special  rules  in  paragraph 
(g)(5)  of  this  section  do  not  apply.  Based  on 
these  facts,  N  has  a  debt-to-equity  ratio  on 
December  31, 1990  of  7:5  [i.e.,  $70,000:$50,000). 

Example  (3).  On  December  31, 1981,  foreign 
corporation  F  organizes  domestic  corporation 
D  to  acquire  and  operate  a  coal  mine.  D  uses 
the  calendar  year  as  the  taxable  year. 
Assume  that  F  transfers  $10  million  to  D  on 
December  31, 1981,  in  exchange  for  $5  million 
of  28-percent,  25-year  debentures  and  100 
shares  of  common  stock.  Also  assume  that 
the  interest  rate  generally  paid  on  similar 
debentures  issued  to  independent  creditors 
by  corporations  of  the  same  general  size  and 
in  the  same  general  industry,  geographical 
location,  and  Hnancial  condition  is 
approximately  14  percent  and  that  28  percent 
is  higher  than  the  3  rates  described  in 
paragraph  (e)(2)(i)  of  this  section  (relating  to 
the  reasonable  rate  of  interest  rule  of 
convenience).  Based  on  these  facts,  the  fair 
market  value  of  the  debentures  is 
approximately  $9.8  million.  Therefore,  the 
balance  sheet  of  D  on  December  31, 1981  is 
approximately  as  follows: 


Assets — $10  million  cash.  Liabilities  and 
stockholders’  equity — $5.0  million 
debentures;  $4.8  million  bond  premium;  $9.8 
million  total  liabilities;  $0.2  million 
stockholders’  equity =$10.0  million. 

Accordingly,  D  has  a  debt-to-equity  ratio  of 
approximately  49:1  [i.e.,  $9.8  million:$0.2 
million). 

(5)  Special  rules,  (i)  In  the  case  of  a 
corporation  that  uses  the  cash  method  of 
accounting,  the  adjusted  basis  of  trade 
accounts  receivable  shall  be  deemed  to 
be  equal  to  the  face  amount  of  the 
receivables  (less  an  appropriate  reserve 
for  uncollectibles). 

(ii)  (A)  In  determining  the  debt-to- 
equity  ratio  of  a  corporation  at  the  end 
of  a  taxable  year,  the  stockholders’ 
equity  shall  be  increased  by  the  amount 
of  any  net  operating  loss  (determined 
without  regard  to  sections  1211(a)  and 
1212)  sustained  by  the  corporation 
during  the  taxable  year. 

(B)  The  following  example  illustrates 
the  application  of  this  subdivision  (ii): 

Example.  On  January  1, 1985,  individual  A 
organizes  corporation  T  and  transfers 
$100,000  to  it  for  $50,000  of  stock  and  a 
$50,000  note.  At  the  end  of  T’s  first  taxable 
year,  T  has  assets  with  an  adjusted  basis  of 
$120,000  and  liabilities  of  $80,000,  including 
$30,000  of  trade  accounts  payable,  accrued 
taxes  and  operating  expenses,  etc.  T  also  has 
a  net  operating  loss  (determined  without 
regard  to  sections  1211(a)  and  1212)  for  the 
taxable  year  of  $10,000.  Based  on  these  facts, 
Ts  stockholders’  equity  at  the  end  of  the 
taxable  year  is  $50,000  [i.e.,  ($120,000- 
$80,000) -(-$10,000).  Consequently,  T’s  debt-to- 
equity  ratio  is  1:1  [i.e.,  $50,000:$50,000). 

(iii)  In  determining  the  debt-to-equity 
ratio  of  a  corporation  that  is  a  bank  (as 
defined  in  section  581)  or  is  primarily  _ 
engaged  in  a  lending  or  finance  business 
(as  defined  in  section  279(c)(5)), 
adjustments  shall  be  made  in 
accordance  with  the  principles  of 
section  279(c)(5)(A). 

(iv)  In  determining  the  debt-to-equity 
ratio  of  an  insurance  company  (as 
defined  in  §  1.801-l(b)),  insurance 
reserves  shall  be  treated  in  the  same 
manner  as  trade  accounts  payable. 

(v)  A  liability  is  treated  in  the  same 
manner  as  a  trade  account  payable  if  it 
is — 

(A)  Incurred  under  a  commercial 
financing  agreement  (such  as  an 
automobile  “floorplan”  agreement)  to 
buy  an  item  of  inventory, 

(B)  Secured  by  the  item,  and 

(C)  Due  on  (or  before)  sale  of  the  item. 

(vi)  (A)  The  debt-to-equity  ratio  shall 
be  computed  without  regard  to 
distortions  created  by  a  temporary 
contribution  to  equity  or  any  similar 
contrivance. 

(B)  The  following  example  illustrates 
the  application  of  this  subdivision  (vi): 
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Example.  Individual  A  organizes 
corporation  X  on  December  31, 1985.  X  uses 
the  calendar  year  as  the  taxable  year.  A 
contributes  $100,000  in  cash  and  property 
with  a  basis  of  $20,000  to  X  in  exchange  for 
1,000  shares  of  common  stock  and  a  10- 
percent  note  worth  $20,000.  On  January  4. 

1986,  X  redeems  900  shares  of  stock  for 
$90,000  in  cash.  Based  on  these  facts,  X's 
debt-to-equity  ratio  on  December  31, 1985  is 
determined  by  not  treating  the  $90,000  paid  in 
redemption  of  stock  on  January  4, 1986  as  an 
asset  of  X.  Therefore,  the  debt-to-equity  ratio 
is  2:1  [i.e.,  $20,000;  $10,000). 

(h)  Affiliated  groups — (1)  In  general 
For  purposes  of  the  regulations  under 
section  385,  the  debt-to-equity  ratio  of  a 
member  of  an  affiliated  group  of 
corporations  (within  the  meaning  of 
section  279(g))  is  determined  in 
accordance  with  paragraph  (g)  of  this 
section  and  this  subparagraph  (1).  If  one 
includible  corporation  (“X”)  owns  stock 
in  another  includible  corporation  (“Y”), 
then  X’s  debt-to-equity  ratio  is 
determined  as  follows: 

(i)  X  is  treated  as  having  a  ratable 
share  of  Y’s  assets  and  liabilities.  This 
ratable  share  is  determined  by 
dividing — 

(A)  The  fair  market  value  of  the  Y 
stock  owned  by  X,  by 

(B)  The  fair  market  value  of  all  of  Y’s 
stock. 

(ii)  X’s  investments  in  Y  and  Y’s 
liabilities  to  X  are  eliminated.  In 
addition,  any  other  duplication  in  the 
amount  of  X's  money  and  other  assets 
and  liabilities  resulting  from  the 
application  of  this  subparagraph  (1)  (for 
example,  resulting  from  Y’s  ownership 
of  stock  in  X)  is  eliminated. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (h): 

Example  (1).  Corporations  P  and  S-1 
comprise  an  affiliated  group,  P  owning  all  the 
stock  of  S-1,  On  December  31, 1985,  Fs  only 
asset  is  stock  in  S-1,  and  P  has  no  liabilities. 
In  addition,  S-1  has  assets  with  an  adjusted 
basis  of  $200,000  and  liabilities  of  $150,000. 
Assume  that  S-1  has  no  trade  accounts 
payable,  accrued  taxes  and  operating 
expenses,  etc.  and  that  the  special  rules  in 
paragraph  (g)(5)  of  this  section  do  not  apply. 
Based  on  these  facts,  P  is  treated  as  having 
assets  with  an  adjusted  basis  of  $200,000  and 
liabilities  of  $150,000.  Therefore,  Fs  debt-to- 
equity  ratio  is  3:1  (i.e.,  $150,000:$50,000). 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  S-l's  liabilities 
indude  a  $M,000  note  payable  to  P,  and  P’s 
assets  consist  of  this  note  and  the  S-1  stock. 
Eliminating  this  note,  S-l's  liabilities  are  only 
$100,000.  Based  on  these  facts,  P  is  treated  as 
having  liabilities  of  $100,000  and  assets  with 
an  adjusted  basis  of  $200,000.  Therefore,  Fs 
debt-to-ratio  is  1:1  (i.e.,  $100,000:$100,000). 

Example  (3).  (a)  The  facts  are  the  same  as 
in  example  (1),  except  that  S-l’s  assets 
include  80  percent  of  the  one  class  of  stock  of 
corporation  S-2.  which  also  is  a  member  of 


the  affiliated  group.  S-l’s  adjusted  basis  in 
the  stock  of  S-2  is  $15,000.  In  addition.  S-2 
has  assets  with  an  adjusted  basis  of  $50,000 
and  no  liabilities. 

(b)  Based  on  these  facts.  S-1  is  treated  as 
having  $40,000  (i.e.,  80  percent  of  $50,000)  of 
S-2's  assets  instead  of  the  S-2  stock. 
Therefore,  S-1  is  treated  as  having  assets 
with  an  adjusted  basis  of  $225,000  and 
liabilities  of  $150,000.  Thus,  S-l’s  debt-to- 
equity  ratio  is  2:1  (i.e..  $150.000:$75,000). 

(i)  [Reserved] 

(I)  Change  in  terms — (1)  In  general 
If— 

(1)  The  holder  agrees  to  postpone  the 
maturity  date  or  otherwise  to  make  a 
substantial  change  in  the  terms  of  an 
instrument, 

(ii)  The  instrument  is  treated  as 
indebtedness  under  the  regulations 
under  section  365,  and 

(iii)  This  section  applies  to  the 

instrument  on  the  day  of  agreement, 
then  (for  purposes  of  the  regulations 
under  section  385)  the  instrument  is 
treated  as  newly  issued  in  exchange  for 
property  on  the  day  of  agreement.  Thus, 
beginning  on  the  day  of  agreement  the 
instrument  may  be  treated  as  stock 
under  paragraph  (c)  of  this  section 
(relating  to  hybrid  instruments), 
paragraph  (d)  of  this  section  (relating  to 
certain  instruments  not  issued  for 
money),  paragraph  (f)  of  this  section 
(relating  to  excessive  debt),  or 
paragraph  (1)  of  this  section  (relating  to 
instruments  payable  on  demand). 
However,  the  exceptions  to  paragraphs 
(d)  and  (f)  of  this  section  may  apply  to 
the  constructive  exchange.  See 
paragraphs  (d)(3)  and  (f)(5)  of  this 
section.  ^ 

(2)  Substantial  For  purposes  of  this 
paragraph  (j),  each  change  in  the  terms 
of  an  instrument  is  substantial  if  the  fair 
market  value  of  the  instrument  could  be 
materially  affected  by  that  change. 

Thus,  for  example,  subordination 
(however  effected)  or  a  change  in 
interest  rate  is  ordinarily  a  substantial 
change.  On  the  other  hand,  a  mere 
substitution  of  collateral  need  not  be  a 
substantial  change.  In  addition, 
prepayment  will  not  be  considered  a 
substantial  change  in  terms. 

(3)  Day  of  agreement  For  purposes  of 
this  paragraph  (j),  the  “day  of 
agreement’’  is  the  day  the  issuer  and  the 
holder  enter  into  a  binding  contract  to 
change  the  terms  of  an  instrument. 

(4)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (j): 

Example  (1).  A  is  the  sole  shareholder  of 
corporation  X.  On  January  1, 1990,  X  issues  a 
$10,000, 9-percent  note  to  A  for  $10,000  in 
cash.  The  note  is  due  on  January  1,  2000,  and 
is  treated  as  indebtedness  under  §  1.385-4(a). 
However,  on  December  10, 1995,  A  and  X 


agree  to  extend  the  maturity  of  the  note  until 
January  1,  2015.  Assume  that  under  the  terms 
of  the  agreement  the  note  will  continue  to  pay 
9-percent  interest,  and  that  on  December  10, 
1995,  g-percent  is  not  a  reasonable  rate  of 
interest  (within  the  meaning  of  paragraph  (e) 
of  this  section)  for  a  note  due  on  January  1, 
2015.  Also  assume  that  an  independent 
creditor  holding  the  note  would  not,  in  the 
exercise  of  ordinary  diligence,  have  agreed  to 
the  extension  of  maturity  and  that,  therefore, 
the  exception  of  paragraph  (d)(3)  of  this 
section  is  not  applicable.  Based  on  these 
facts,  the  note  would  be  treated  as  stock 
under  paragraph  (d)  of  this  section  if  it  were 
newly  issued  in  exchange  for  property  on 
December  10, 1995.  Therefore,  the  note  is 
reclassified  as  stock  on  December  10, 1995. 

Example  (2).  A  is  the  sole  shareholder  of 
corporation  X  X  issues  a  $20,000, 10-percent 
note  to  A  for  $20,000  in  cash  on  January  1, 

2005.  The  note  is  due  on  January  1. 2007,  and 
is  treated  as  indebtedness  under  S  1.385-4(a). 
On  December  10,  2005,  A  and  X  agree  to 
extend  the  maturity  of  the  note  until  January 
1,  2037,  and  to  increase  the  interest  rate  from 
10  to  11  percent  For  purposes  of  this 
paragraph  (j),  both  changes  in  terms  made  on 
December  10,  2005  are  substantial  because 
both  c6uld  materially  affect  the  fair  market 
value  of  the  note.  The  result  is  die  same  even 
if  the  two  changes  are  mutually  offsetting  in 
the  sense  that  taken  together,  they  have  no 
material  effect  on  the  fair  market  value  of  the 
note. 

Example  (3).  B  is  the  sole  shareholder  of 
corporation  Y.  On  January  1, 1990,  Y  issues  a 
$30,000, 10-percent  note  to  B  in  exchange  for 
$30,000.  The  note  is  due  on  January  1,  2000 
and  is  treated  as  indebtedness  under  S  1.385- 
4(a).  Interest  on  the  note  is  paid  according  to 
its  terms  through  1999.  During  1999,  Y 
encounters  business  difficulties.  On 
December  11, 1999,  B  agrees  to  extend  the 
note  until  January  1,  2002  and  also  agrees  to 
subordinate  the  note  to  a  new  bank  loan 
being  made  at  this  time.  Based  on  these  facts, 
the  note  is  treated  (for  purposes  of  the 
regulations  under  section  385)  as  newly 
issued  in  exchange  for  an  equal  principal 
amount  of  indebtedness.  Assume  that  an 
independent  creditor  holding  the  note  would, 
in  the  exercise  of  ordinary  diligence,  have 
agreed  to  both  the  extension  of  maturity  and 
the  subordination  to  the  new' bank  loan. 
Assume  also  that  Y  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
extension  and  the  subordination  even  if  the 
note  were  held  by  an  independent  creditor. 
Based  on  these  additiontd  facts,  the  note 
continues  to  be  treated  as  indebtedness 
notwithstanding  the  extension  of  maturity 
and  the  subordination  to  the  new  bank  loan. 
See  paragraph  (d)(3)  and  example  (4)  of 
paragraph  (d)(4)  of  this  section.  However,  the 
note  continues  to  be  subject  to  this  paragraph 
(j)  and  to  paragraphs  (k)  and  (1)  of  tUs 
section. 

(k)  Nonpayment  of  interests — (1)  In 
general  If — 

(i)  A  corporation  fails  to  pay  all  or 
part  of  the  interest  due  and  payable  on 
an  instrument  during  a  taxable  year, 

(ii)  This  section  applies  to  the 
instrument  on  the  last  day  of  the  taxable 
year,  and 
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(iii)  The  owner  of  the  instrument  fails 
to  exercise  the  ordinary  diligence  of  an 
independent  creditor, 
then  the  instrument  is  treated  as  stock 
beginning  on  the  later  of  the  first  day  of 
the  taxable  year  during  which  the  failure 
to  pay  occurs  or  the  first  day  on  which 
this  section  applied  to  the  instrument. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
paragraph  (k](l]  of  this  section: 

Example  (1).  N  is  the  sole  shareholder  of 
corporation  Y.  On  January  1, 1986,  Y  issues 
$100,000  of  10-year,  10-percent  debentures. 
Eightly  thousand  dollars  of  the  debentures 
are  issued  to  N  and  are  treated  as 
indebtedness  under  §  1.385-4(a).  The 
remaining  debentures  are  issued  to 
independent  creditors.  Y  pays  all  interest 
accrued  on  the  debentures  semiannually  until 
1991.  Because  of  adverse  business  conditions, 
Y  does  not  pay  the  interest  accrued  in  1991 
on  either  the  debentures  held  by  N  or  the 
debentures  held  by  the  independent 
creditors.  Both  N  and  the  independent 
creditors  decide  not  to  bring  suit  against  Y  in 
the  hope  that  conditions  will  improve  and 
that  Y  will  be  able  to  meet  its  obligations. 
Based  on  these  facts,  the  debentures  held  by 
N  continue  to  be  treated  as  indebtedness 
because  N  has  not  failed  to  exercise  the 
ordinary  diligence  of  an  independent  creditor. 

Example  (2).  (a)  M  is  the  sole  shareholder 
of  X,  a  corporation  that  uses  the  calendar 
year  as  the  taxable  year.  On  January  1, 1985, 

X  issues  $100,000  of  10-year,  9-percent 
debentures.  Ten  thousand  dollars  of  the 
debentures  are  issued  to  M  and  are  treated  as 
indebtedness  under  §  1.385-4(a).  The 
remaining  debentures  are  issued  to 
independent  creditors.  X  pays  all  interest 
accrued  on  the  debentures  semiannually  until 
1990.  Because  of  adverse  business  conditions, 
X  does  not  pay  the  interest  accrued  in  1990 
on  the  debentures  held  by  M.  However,  X 
continues  to  pay  interest  on  the  debentures 
held  by  the  independent  creditors.  Based  on 
these  facts,  the  debentures  held  by  M  are 
treated  as  a  separate  class  of  instruments 
beginning  on  January  1, 1990.  See  paragraph 
(a](5)  of  this  section.  Since  the  debentiu'es 
held  by  M  are  treated  as  a  separate  class  of 
instruments,  the  holdings  of  M’s  debentures 
and  the  stock  of  X  are  substantially 
proportionate  as  of  January  1, 1990. 

(b)  M  has  failed  to  take  the  steps  that  a 
reasonably  diligent  independent  creditor 
would  take  to  secure  payment  of  interest. 
Based  on  these  facts,  the  debentures  held  by 
M  are  treated  as  stock  beginning  on  January 
1, 1990.  However,  the  debentures  held  by  the 
independent  creditors  are  not  affected. 

Example  (3).  L  owns  80  percent  of  the  stock 
of  Z,  a  corporation  that  uses  the  calendar 
year  as  the  taxable  year.  On  January  1, 1985, 
Z  issues  $200,000  of  10-year,  10-percent 
unsecured  notes  to  L.  Z  pays  all  interest 
accrued  on  the  notes  semiannually  until  1990. 
Because  of  adverse  business  conditions,  Z 
does  not  pay  the  interest  accrued  in  1990  on 
the  notes.  On  February  1, 1991,  L  agrees  to 
postpone  $10,000  of  the  interest  accrued  in 
1990  until  the  notes  mature  on  January  1, 
1995.  In  addition,  Z  agrees  to  pledge  certain 


collateral  as  security  for  the  debentures. 
Taking  into  account  Z’s  prior  record  of  paying 
all  interest  accrued  until  1990,  the  pledge  of 
collateral,  and  all  other  relevant  facts  and 
circumstances,  it  is  assumed  that  L  has 
exercised  the  ordinary  diligence  of  an 
independent  creditor.  Based  on  these  facts, 
the  notes  continue  to  be  treated  as 
indebtedness. 

(3)  Failure  to  pay.  For  purposes  of  this 
section,  a  corporation  fails  to  pay 
interest  on  an  instrument  during  a 
taxable  year  of  the  corporation  if  the 
interest  is  not  actually  paid  within  90 
days  after  the  end  of  the  year.  For  this 
purpose,  payment  of  interest  with 
property  other  than  money  will  be 
considered  actual  payment,  but  only  to 
the  extent  of  the  fair  market  value  of 
such  property.  For  example,  payment  of 
interest  with  a  note  will  be  considered 
actual  payment,  but  only  to  the  extent  of 
the  fair  market  value  of  the  note. 

(4)  Special  rule,  (i)  For  purposes  of 
this  paragraph  (k),  interest  accrued 
while  this  section  does  not  apply  to  the 
instrument  is  disregarded. 

(ii)  The  following  example  illustrates 
the  application  of  diis  subparagraph  (4): 

Example.  Individual  A  owns  all  the  stock 
of  X,  a  corporation  that  uses  the  calendar 
year  as  the  taxable  year.  On  January  1, 1982, 
X  issues  $10,000  of  8-percent  debentures  to  B, 
an  independent  creditor.  The  debentures  are 
treated  as  indebtedness  under  §  1.385-4(aJ 
(relating  to  instruments  generally).  Interest  on 
the  debentures  is  payable  semiannually  on 
January  1  and  July  1  of  each  year.  X  fails  to 
make  the  $400  payment  of  interest  due  on 
July  1, 1986,  and  A  then  buys  the  debentures 
from  B.  X  actually  pays  the  $400  interest  due 
on  January  1, 1987,  but  A  forgives  the  $400 
payment  ^at  was  due  on  July  1, 1986.  Based 
on  these  facts,  the  debentures  are  not  treated 
as  stock  under  this  paragraph  (k).  There  is  no 
requirement  that  interest  accrued  while  B 
held  the  debentures  must  be  paid.  However, 

X  may  have  income  under  §  1.61-12(a) 
(relating  to  discharge  of  indebtedness). 

(1)  Payable  on  demand— {\)  Initial 
classification.  If  immediately  after  it  is 
issued — 

(1)  This  section  applies  to  an 
instrument, 

(ii)  By  its  terms,  the  instrument  is 
payable  on  demand,  and 

(iii)  The  stated  annual  rate  of  interest 
on  the  instrument  is  not  reasonable 
(within  the  meaning  of  paragraph  (e)  of 
this  section], 

then  the  instrument  is  treated  as  stock. 

(2)  Reclassification.  If  for  any  taxable 
year  (or  portion  thereof) — 

(i)  Either  by  its  terms  or  by  operation 
of  paragraph  (1)(3)  of  this  section,  an 
instrument  is  payable  on  demand, 

(ii)  This  section  applies  to  the 
instrument,  and 

(iii)  The  issuing  corporation  fails  to 
pay  interest  on  the  instrument  at  a 
reasonable  rate. 


then  the  instrument  is  treated  as  stock 
beginning  on  the  first  day  of  that  taxable 
year  (or  portion  thereof).  For  purposes  of 
this  subparagraph  (2),  a  rate  of  interest 
is  considered  reasonable  if  it  is 
reasonable  (within  the  meaning  of 
j)aragraph  (e)  of  this  section)  as  of  any 
day  of  the  taxable  year. 

(3)  Nonpayment  of  principal.  If — 

(i)  The  issuing  corporation  fails  to 
make  a  scheduled  payment  of  principal 
on  an  instrument  within  90  days  after 
the  payment  is  due,  and 

(ii)  The  holder  of  the  instrument  fails 
to  exercise  the  ordinary  diligence  of  an 
independent  creditor, 

then,  for  purposes  of  this  paragraph  (1), 
the  instrument  is  considered  to  be 
payable  on  demand  beginning  on  the 
day  after  the  day  the  principal  is  due. 

(4)  Exceptions,  (i)  Tliis  paragraph  (1) 
does  not  apply  to  an  instrument  that  is 
actually  retired  within  6  months  after 
the  day  of  issue  provided  that  the  sum 
of— 

(A)  The  outstanding  principal  amount 
of  all  such  instruments,  plus 

(B)  The  outstanding  balance  of  all 
loans  described  in  §  1.385-7(a)(2)(i), 
does  not  exceed  $25,000  on  the  day  of 
issue.  For  this  purpose,  an  instrument  is 
not  considered  to  be  actually  retired  if  it 
is  reissued,  renewed,  or  offset  in  any 
manner. 

(ii)  (A)  If  a  failure  to  pay  interest  on 
an  instrument  at  a  reasonable  rate 
results  solely  from  a  failure  to  pay 
interest  when  due,  then  paragraph  (1)(2) 
of  this  section  does  not  apply.  See, 
however,  paragraph  (k)  of  this  section 
(relating  to  nonpayment  of  interest  when 
due). 

(B)  The  following  example  illustrates 
the  application  of  this  subdivision  (ii): 

Example.  Individual  A  owns  100  percent  of 
the  stock  of  corporation  X.  On  January  1, 

1990,  X  issues  a  14-percent  demand  note  to  A. 
X  uses  the  calendar  year  as  its  taxable  year. 
Assume  that  14  percent  is  a  reasonable  rate 
of  interest  (within  the  meaning  of  paragraph 
(e)  of  this  section)  on  January  1, 1990,  but  that 
X  fails  to  pay  any  part  of  the  interest  due  on 
the  note  for  the  taxable  year  1990.  Based  on 
these  facts,  paragraph  (1)(2)  of  this  section 
does  not  apply.  However,  if  A  has  failed  to 
exercise  the  ordinary  diligence  of  an 
independent  creditor,  the  note  will  be  treated 
as  stock  under  paragraph  (k)  of  this  section. 

(5)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (1)  and  related  provisions: 

Example  (1).  J  and  N  operate  a  partnership 
that  distributes  beer.  On  April  1, 1989,  J  and 
N  organize  corporation  T  and  transfer  the 
assets  of  the  partnership  to  the  corporation. 

In  exchange  for  the  assets  of  the  partnership, 

J  and  N  each  receive  half  of  the  common 
stock  of  T  and  an  8-percent  demand  note  for 
$45,000.  Assume  that  8  percent  is  not  a 
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reasonable  rate  of  interest  (within  the 
meaning  of  paragraph  (e)  of  this  section)  on 
any  day  during  1989.  Based  on  these  facts,  the 
demand  notes  are  treated  as  stock. 

Example  (2).  On  August  24, 1986,  F 
organizes  corporation  G  to  own  and  operate 
an  outdoor  amusement  business.  G  uses  the 
calendar  year  as  its  taxable  year.  On  August 
25, 1986,  F  transfers  trucking  equipment, 
mechanical  rides,  and  other  assets  to  G  in 
exchange  for  all  the  capital  stock  of  G  and  a 
6-percent  note  for  $200,000.  The  note  is  due 
on  August  25, 1990,  and  is  classified  as 
indebtedness  under  §  1.385-4(a).  However,  G 
does  not  pay  the  principal  within  90  days 
after  it  is  due,  and  F  does  not  pursue  such 
payment  with  the  ordinary  diligence  of  an 
independent  creditor.  Based  on  these  facts, 
beginning  on  August  26, 1990,  the  note  is 
considered  to  be  payable  on  demand. 

Assume  that  during  1990  the  lowest 
reasonable  rate  of  interest  on  a  demand  note 
issued  by  G  (taking  into  account  the  financial 
condition  of  G]  is  12  percer  t  a  year,  and  that 
under  applicable  local  law  the  note  continues 
to  pay  6  percent  interest  after  maturity.  Based 
on  these  facts,  the  note  is  treated  as  stock  on 
August  26, 1990. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  G  agrees  to  pay  12- 
percent  interest  on  the  note.  In  addition, 
assume  that  12  percent  is  a  reasonable  rate  of 
interest  on  August  26, 1990.  Based  on  these 
facts,  the  note  is  not  treated  as  stock  under 
this  paragraph  (1). 

Examj^e  (4).  TTie  facts  are  the  same  as  in 
example  (3),  except  that  G  issues  a  12-percent 
demand  note  for  ^00,000  to  F  in  payment  for 
the  6-percent  note  due  on  August  25, 1990. 
Based  on  these  facts,  the  6-percent  note  is  not 
treated  as  stock.  In  addition,  the  12-percent 
note  may  be  treated  as  indebtedness  under 
§  1.385-4(a). 

(m)  Meaning  of  terms — (1)  Debt-to- 
equity  ratio.  For  the  definition  of  the 
term  “debt-to-equity  ratio”,  see 
paragraphs  (g)  and  (h)  of  this  section. 

(2)  Failure  to  pay.  For  the  definition  of 
the  term  “failure  to  pay,”  see  paragraph 
(k](3]  of  this  section. 

(3)  Fair  market  value.  For  the 
definition  of  the  term  “fair  market 
value”,  see  §  1.385-3(b). 

(4)  Instrument.  For  the  definition  of 
the  term  “instrument”,  see  §  1.385-3(c). 

§  1.385-7  Certain  other  obligations. 

(a)  Scope — (1)  In  general.  This  section 
applies  to  any  loan  of  money  [e.g.,  a 
cash  advance]  made  to  a  corporation 
unless — 

(1)  The  loan  is  made  by  an 
independent  creditor  (within  the 
meaning  of  §  1.385-8(b)),  or 

(ii)  The  loan  is  evidenced  by  an 
instrument  within  six  months  after  the 
day  the  loan  is  made. 

(For  treatment  of  the  instrument  as 
stock  or  indebtedness,  see  §§  1.385-4 
through  1.385-6). 

(2)  Exception,  (i)  This  section  does  not 
apply  to  a  loan  repaid  within  six  months 
aher  the  day  it  is  made  but  only  to  the 


extent  that  the  outstanding  balance  of 
such  loan,  reduced  by  the  outstanding 
balance  of  prior  qualifying  loans,  does 
not  exceed  $25,000.  For  this  purpose,  a 
prior  loan  is  “qualifying”  if — 

(A)  It  is  described  in  paragraph  (a)(1) 
of  this  section,  and 

(B)  This  section  does  not  apply  to  the 
prior  loan  by  reason  of  this  paragraph 
(a)(2). 

(ii)  For  purposes  of  paragraph 
(a)(2)(i](A]  of  this  section,  a  loan  is  not 
considered  to  be  actually  repaid  if  it  is 
renewed  or  offset  in  any  marmer. 

(b)  Initial  classification — (1)  In 
general.  Except  as  provided  in 
paragraph  (b)(2]  of  this  section,  a  loan  to 
which  this  section  applies  is  treated  as 
indebtedness. 

(2)  Exception.  A  loan  to  which  this 
section  applies  is  treated  as  a 
contribution  to  capital  if  the  debtor 
corporation  has  excessive  debt  when 
the  loan  is  made  (under  the  principles  of 
§  1.385-6  (f)). 

(c)  Reclassification — (1)  In  general.  If 
a  loan  is  treated  as  indebtedness  under 
paragraph  (b)(l]  of  this  section  and  if 
the  debtor  corporation  fails  to  pay 
interest  on  the  loan  at  a  reasonable  rate 
during  any  taxable  year,  then  the  loan  is 
reclassified  as  a  contribution  to  capital 
as  of  the  later  of  the  Hrst  day  of  the 
taxable  year  or  the  date  of  the  loan.  For 
purposes  of  this  subparagraph  (1),  a  rate 
is  considered  reasonable  if  it  is 
reasonable  (under  the  principles  of 

§  1.385-6(e))  as  of  any  day  of  the 
taxable  year. 

(2)  Special  rule.  For  purposes  of 
paragraph  (c)(l]  of  this  section,  a 
corporation  is  not  considered  to  pay 
interest  on  a  loan  during  a  taxable  year 
unless  the  interest  is  actually  paid 
within  90  days  after  the  end  of  the  year. 
For  this  purpose,  payment  of  interest 
with  property  other  than  money  will  be 
considered  actual  payment,  but  only  to 
the  extent  of  the  fair  market  value  of 
such  property.  For  example,  payment  of 
interest  with  a  note  will  be  considered 
actual  payment,  but  only  to  the  extent  of 
the  fair  market  value  of  the  note. 

(d)  Effect  of  this  section — (1)  Initial 
classification.  If  a  loan  is  treated  as  a 
contribution  to  captial  imder  paragraph 
(b)(2]  of  this  section,  then  all  payments 
of  principal  and  interest  on  the  loan  are 
treated  as  distributions  to  which  section 
301  applies. 

(2)  Reclassification.  If  a  loan  is 
reclassified  as  a  contribution  to  capital 
under  paragraph  (c)  of  this  section,  then 
all  payments  of  principal  and  interest 
made  on  the  loan  after  the  beginning  of 
the  year  of  reclassification  are  treated 
as  distributions  to  which  section  301 
'  applies.  In  addition,  once  a  loan  is 
reclassified  under  paragraph  (c)  of  this 


section,  its  status  as  a  contribution  to 
capital  can  never  change. 

(e)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (1).  Corporation  M  uses  the 
calendar  year  as  the  taxable  year.  A  is  the 
sole  shareholder  of  M.  On  March  1, 1968,  A 
advances  $73,000  to  M,  and  M  establishes  an 
account  payable  to  A  in  the  amount  of 
$73,000.  The  account  payable  is  entered  on 
the  books  of  M  but  is  not  evidenced  by  an 
instrument.  The  account  payable  is  not 
repaid  within  six  months.  In  addition,  M  has 
excessive  debt  within  the  meaning  of  S  1.385- 
6(f).  Based  on  these  facts,  the  account 
payable  is  classified  as  a  contribution  to 
capital. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  M  does  not  have 
excessive  debt.  The  account  payable  is 
classified  as  indebtedness.  However,  if  M 
fails  to  pay  (before  April  1, 1987)  interest  at  a 
reasonable  rate  on  the  account  payable  for 
the  last  10  months  of  1986,  the  accoimt 
payable  will  be  reclassifed  as  a  contribution 
to  capital  (effective  retroactively  to  March  1, 
1986). 

Example  (3).  Corporation  X,  which  has 
excessive  debt,  uses  the  calendar  year  as  the 
taxable  year.  On  January  1, 1985,  X's  sole 
shareholder  advances  $60,000  to  X.  The 
advance  is  entered  on  the  books  of  X  but  is 
not  evidenced  by  an  instrument.  X  repays 
$40,000  of  the  advance  on  April  1, 1985  and 
the  remaining  $20,000  on  October  1, 1985. 
Based  on  these  facts,  this  section  does  not 
apply  to  $25,000  of  the  advance  that  was 
repaid  on  April  1, 1985.  The  remaining  $35,000 
is  treated  as  a  contribution  to  capital. 
Therefore,  $15,000  of  the  amoimt  repaid  on 
April  1  and  the  entire  $20,000  repaid  on 
October  1,  are  treated  as  distributions  to 
which  section  301  applies. 

Example  (4).  (a)  Corporation  Y,  which  has 
excessive  debt,  uses  the  calendar  year  as  the 
taxable  year.  A  is  the  sole  shareholder  of  Y. 
On  January  1, 1990,  A  advances  $100,000  to  Y. 
Y  repays  the  advance  on  August  1, 1990. 
Based  on  these  facts,  the  $100,000  advance  is 
treated  as  a  contribution  to  capital. 

(b)  On  June  1, 1990,  A  advances  an 
additional  $20,000  to  Y.  The  $20,000  advance 
is  also  repaid  on  August  1, 1990.  Based  on 
these  facts,  this  section  does  not  apply  to  the 
advance  of  $20,000. 

(c)  On  July  1, 1990,  A  advances  another 
$10,000  to  Y.  The  $10,000  advance  is  repaid 
on  July  15, 1990.  The  $20,000  advance 
described  in  (b)  is  a  prior  qualifying  loan  with 
respect  to  the  $10,000  advance  (although  this 
cannot  be  determined  until  August  1, 1990). 
Therefore,  this  section  does  not  apply  to 
$5,000  {i.e.,  $25,000-$20,000]  of  the  advance 
made  on  July  1, 1990.  However,  the  remaining 
$5,000  of  this  advance  is  treated  as  a 
contribution  to  capital. 

Example  (5).  Corporations  S  and  T  are 
wholly-owned  subsidiaries  of  corporation  P. 
On  January  1, 1990,  S  makes  a  non-interest 
bearing  advance  of  $50,000  to  T.  The  advance 
is  entered  on  the  books  of  T  but  it  is  not 
evidenced  by  an  instrument  and  it  is  not 
repaid  within  6  months.  Based  on  these  facts, 
S  is  treated  as  distributing  $50,000  to  P,  and  P 
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is  then  treated  as  contributing  this  amount  to 
the  capital  of  T. 

§  1.385-8  Locked  interests. 

(a)  In  general  For  purposes  of  the 
regulations  under  section  385,  two  or 
more  distinct  interests  in  a  corporation 
are  treated  as  separate  even  though  title 
to  one  cannot  be  transferred  without 
transferring  title  to  the  others.  Thus,  for 
example,  if  a  corporation  issues  a  bond 
with  a  nondetachable  warrant,  the  bond 
and  the  warrant  are  treated  as  two 
separate  interests  in  the  corporation. 

(b)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (1).  On  January  1, 1989, 
corporation  X  issues  20-year,  $1,000 
debentures  with  nondetachable  warrants. 
Each  warrant  entitles  the  holder  to  buy  100 
shares  of  common  stock  in  X  for  $10  a  share. 
Based  on  these  facts,  the  debentures  and  the 
warrants  are  treated  as  separate  interests. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  each  debenture  can 
be  surrendered  on  the  exercise  of  a  warrant 
in  lieu  of  cash.  The  result  is  the  same  as  in 
example  (1). 

Example  (3).  On  January  1, 1990, 
corporation  Y  issues  a  25-year,  $1,000 
debenture  to  individual  A  for  $1,000  in  cash. 

Y  has  no  other  debentures  outstanding.  The 
debenture  pays  interest  at  a  rate  of  $100  a 
yean  $50  is  payable  in  all  events  and  the 
other  $50  is  noncumulative  and  payable  only 
if  earned.  Individual  A  owns  BO  percent  of  the 
stock  in  Y,  and  the  fair  market  value  of  the 
debenture  is  $1,000.  Based  on  these  facts,  the 
debenture  is  treated  as  stock  under  §  1.385- 
6(c)  (relating  to  hybrid  instruments  held 
proportionately). 

Example  (4).  The  facts  are  the  same  as  in 
example  (3),  except  that  Y  issues  a  $600 
debenture  together  with  four  shares  of 
preferred  stock  to  A.  The  debenture  pays 
fixed  interest  of  $50  a  year  and  has  a  fair 
market  value  of  $600.  Each  share  of  preferred 
stock  has  a  liquidation  value  of  $100  and 
pays  a  noncumulative  dividend  of  $12.50  a 
year  if  earned.  In  addition,  Y  is  required  to 
redeem  the  preferred  stock  at  $100  a  share  at 
the  end  of  25  years.  Assume  that  $  1.385-6(f) 
(relating  to  excessive  debt)  does  not  apply  to 
the  debenture.  Based  on  these  facts,  the 
debenture  is  treated  as  indebtedness  under 
§  1.385-4(a).  The  result  is  the  same  even  if  A 
cannot  transfer  title  to  the  debenture  without 
also  transferring  title  to  the  preferred  stock. 

§  1.385-9  Guaranteed  loans. 

(a)  In  general  If— 

(1)  A  shareholder  in  a  corporation 
guarantees  a  loan  made  to  the 
corporation  (either  directly  or  indirectly, 
e.g.,  by  pledging  collateral),  and 

(2)  Under  relevant  legal  principles 
(applied  without  reference  to  the 
regulations  under  section  385],  the  loan 
is  treated  as  made  to  the  shareholder, 
then  the  shareholder  is  treated  as 
making  a  contribution  to  the  capital  of 
the  corporation. 


(b)  Illustrations.  The  following 
examples  illustrate  the  application  of  ' 
this  section: 

Example  (1).  On  September  25, 1982,  J 
organizes  corporation  N  and  acquires  all  of 
its  capital  stock.  In  addition,  J  guarantees  a 
note  for  $600,000  issued  by  N  on  September 
28, 1982.  Assume  that  under  the  principles  of 
Plantation  Patterns,  Inc.  v.  Commissioner, 

462  F.  2d  712  (5th  Cir.  1972),  cert,  denied,  409 
U.S.  1076  (1972),  aff  g  T.C.  Memo.  Dec.  1970- 
82  (1970),  and  other  relevant  case  law,  the 
note  is  properly  treated  as  an  obligation  of  J. 
Based  on  these  facts,  J  is  treated  as  making  a 
$600,000  contribution  to  the  capital  of  N. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1).  In  addition,  N  pays  $33,000  in 
interest  and  $100,000  in  principal  on  the  note 
on  September  28, 1983.  The  total  $133,000  in 
payments  is  treated  as  a  distribution  from  N 
to  J  to  which  section  301  applies.  Thus,  N  is 
not  allowed  a  deduction  for  interest  paid 
under  section  163.  However,  J  is  allowed  a 
deduction  of  $33,000  for  interest  paid. 

Example  (3).  The  facts  are  the  same  as  in 
example  (1).^  addition,  N  defaults  and  J  is 
required  to  pay  $500,000  in  principal  on  the 
note.  Because  J  is  treated  as  the  primary 
obligor  on  the  note  (and  not  merely  as  a 
guarantor),  the  $500,000  payment  will  in  no 
circumstances  be  treated  as  a  loss  from  a 
loan  or  as  a  contribution  to  the  capital  of  N. 

Example  (4).  The  facts  are  the  same  as  in 
example  (1),  except  that  J  does  not  guarantee 
the  note  issued  by  N  until  September  28, 1983. 
Assume  that  this  note  is  properly  treated  as 
an  obligation  of  J  beginning  on  September  28, 
1983.  Also  assume  that  on  that  date  a 
principal  balance  of  $400,000  is  due  on  the 
note.  Based  on  these  facts,  J  is  treated  as 
making  a  $4(X),000  contribution  to  the  capital 
of  N  on  September  28, 1983, 

§  1.385-10  Certain  preferred  stock. 

(a)  In  general  Preferred  stock  is 
treated  as  stock  if  it  does  not  provide  for 
fixed  payments  (as  defined  in  §  1.385-5 
(d))  in  the  nature  of  either  principal  or 
interest.  On  the  other  hand,  preferred 
stock  is  treated  as  an  instrument  if  it 
provides  for  fixed  payments  in  the 
nature  of  principal  or  interest. 
Accordin^y,  preferred  stock  treated  as 
an  instrument  is  classified  as 
indebtedness  under  §  1.385-4(a) 

(relating  to  instruments  generally) 
unless  it  is  classified  as  stock  under 

§  1.385-5  (relating  to  hybrid  instruments) 
or  §  1.365^  (relating  to  proportionality). 
See  example  (13)  of  §  1.385-5(e). 

(b)  Rule  of  convenience. 
Notwithstanding  paragraph  (a)  of  this 
section,  preferred  stock  is  treated  as 
stock  (and  not  as  an  instrument)  if  it 
satisfies  each  of  the  following 
conditions; 

(1)  The  preferred  stock  is 
denominated  preferred  stock  and  is 
treated  as  preferred  stock  under 
applicable  nontax  law. 

(2)  The  excess  (if  any)  of  the  preferred 
stock’s  redemption  price  over  its  issue 


price  is  a  reasonable  redemption 
premium  under  §  1.305-5. 

(3)  Current  dividends  on  the  preferred 
stock  are  contingent  [e.g.,  payable  only 
out  of  earned  surplus  or  only  at  the 
board  of  directors’  discretion). 

(4)  'The  right  to  receive  dividend 
payments  and  payments  in  redemption 
of  the  preferred  stock  may  not  be 
enforced  under  applicable  nontax  law  if 
either  (i)  the  issuing  corporation  is 
insolvent  or  would  be  rendered 
insolvent  by  such  payments  or  (ii)  the 
making  of  such  payments  would  impair 
the  issuing  corporation’s  capital  [i.e.,  the 
fair  market  value  of  the  remaining 
assets  of  the  issuing  corporation  would 
be  less  than  the  sum  of  its  liabilities  and 
the  liquidation  value  of  its  other  classes 
of  preferred  stock  that  are  senior  or 
equal  in  rank). 

(5)  Default  in  the  making  of  a  dividend 
payment  or  a  payment  in  redemption  of 
the  preferred  stock  does  not  entitle  the 
holder  to  accelerate  redemption 
payments. 

(6)  The  preferred  stock  has  a  term 
(during  which  the  holder  cannot  compel 
redemption)  of  at  least  10  years.  In  the 
case  of  an  issue  of  preferred  stock  which 
provides  for  redemption  over  a  period  of 
years,  the  term  shall  be  the  weighted 
average  life  of  the  issue. 

(c)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (1).  On  August  8, 1985, 
corporation  D  issues  500  shares  of  $100  par 
value,  6-percent  preferred  stock.  Dividends 
on  the  preferred  stock  are  cumulative,  and  D 
may  not  pay  dividends  on  its  common  stock 
or  repurchase  shares  of  common  stock  so 
long  as  dividends  on  the  preferred  stock  are 
in  arrears.  However,  dividends  on  the 
preferred  stock  are  payable  only  if  declared 
by  D's  board  of  directors.  In  addition,  the 
preferred  stock  is  callable  after  August  8, 

1990  for  $100  a  share  at  the  discretion  of  D's 
board  of  directors.  Thus,  the  holders  of  the 
preferred  stock  cannot  compel  D  to  redeem  or 
purchase  the  stock.  Based  on  these  facts  the 
preferred  stock  does  not  provide  for  fixed 
payments  in  the  nature  of  principal  or 
interest.  Therefore;  the  preferred  stock  is 
treated  as  stock. 

Example  (2).  On  February  2, 1984, 
corporation  E  issues  500  shares  of  cumulative 
Class  A  sinking  fund  preferred  stock.  The 
Class  A  preferred  stock  provides  for 
quarterly  dividends,  payable  out  of  E’s 
earnings,  and  for  sinking  fund  payments, 
which  must  be  used  by  E  to  redeem  the 
preferred  stock  on  specified  dates.  The 
weighted  average  life  of  the  preferred  stock 
issue  is  less  than  10  years.  Under  E’s  articles 
of  incorporation,  sinking  fund  payments  must 
be  made  out  of  all  "legally  available  funds.” 
Under  applicable  local  law,  this  means  that 
the  preferred  stockholders  have  an  absolute 
right  to  compel  the  sinking  fund  payments 
subject  to  only  two  restrictions.  First,  sinking 
fund  payments  are  not  permitted  if  E  is 
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insolvent  (i.e.,  not  able  to  pay  its  debts  as 
they  become  due)  or  would  be  rendered 
insolvent  by  the  payment.  Second,  sinking 
fund  payments  are  not  permitted  if  they 
would  impair  E’s  capital.  The  first  restriction 
is  not  a  contingency  that  prevents  the 
payments  from  being  considered  fixed.  See 
§  1.385-5(d)(S)(iii).  The  second  restriction  is, 
in  effect,  a  subordination  provision  in  that  it 
merely  prevents  preferential  treatment  of  the 
Class  A  preferred  stock  over  equal  or  more 
senior  issues  of  preferred  stock.  Based  on 
these  facts,  the  Class  A  preferred  stock 
provides  for  fixed  payments  in  the  nature  of 
principal.  Therefore,  the  Class  A  preferred 
stock  is  treated  as  an  instrument.  Assuming 
that  sinking  fund  payments  must  include  all 
accrued  and  unpaid  dividends,  the  Class  A 
preferred  stock  also  provides  for  fixed 
payments  in  the  nature  of  Interest.  For  this 
purpose,  the  dividends  are  considered  to  be 
fixed  at  the  time  they  become  part  of  a 
sinking  fund  payment.  See  example  (13)  of 
1  1.385-5(e). 

Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  the  weighted  average 
life  of  the  preferred  stock  issue  is  more  than 
10  years.  Additionally,  the  preferred  stock  is 
treated  as  preferred  stock  under  applicable 
nontax  law;  the  issue  price  of  the  preferred 
stock  is  equal  to  its  redemption  price;  and 
default  ih  the  making  of  a  dividend  payment 
does  not  entitle  the  holders  of  the  preferred 
stock  to  accelerate  sinking  fund  payments. 
Based  on  these  facts,  the  Class  A  preferred 
stock  is  treated  as  stock  under  paragraph  (b) 
of  this  section.  The  result  would  be  the  same 
if,  under  applicable  local  law,  E  would  be 
considered  insolvent  (and  therefore  sinking 
fund  payments  would  not  be  permitted)  if  its 
liabilities  exceeded  its  assets  (rather  than  if  E 
were  not  able  to  pay  its  debts  as  they  became 
due). 

Example  (4).  F  is  a  large,  stable,  and 
consistently  profitable  corporation.  On  March 
21, 1985,  F  issues  50,000  shares  of  $100  par 
value,  9-percent  sinking  fund  preferred  stock. 
Dividends  and  sinking  fund  payments,  which 
begin  five  years  after  issuance,  are 
mandatory  to  the  extent  of  retained  earnings. 
In  addition,  dividends  are  cumulative,  but 
they  are  payable  only  out  of  retained 
earnings.  Based  on  these  facts,  the  preferred 
stock  does  not  provide  for  fixed  payments  in 
the  nature  of  either  principal  or  interest. 
Therefore,  the  preferred  stock  is  treated  as 
stock. 

Example  (5).  The  facts  are  the  same  as  in 
example  (1).  In  addition,  corporation  G, 
which  owns  all  the  common  stock  of  D, 
unconditionally  guarantees  timely  payment  of 
all  dividends  on  the  preferred  stock.  Further, 
G  guarantees  that  the  preferred  stock  will  be 
called  for  redemption  by  August  8,  2005. 

Based  on  these  facts,  the  preferred  stock  is 
treated  as  an  instrument.  See  §  1.385-5(d)(7). 

Example  (6).  H.  a  closely-held  corporation, 
issues  1,000  shares  of  $100  par  value,  12- 
percent  preferred  stock  on  January  1, 1984. 
Dividends  are  cumulative  but  are  payable 
only  out  of  earned  surplus.  The  preferred 
stock  is  subject  to  mandatory  redemption 
after  9  years  at  a  redemption  price  of  $100  per 
share  plus  accrued  but  unpaid  dividends. 
However,  the  accrued  but  unpaid  dividends 
are  payable,  upon  redemption,  only  out  of 


earned  surplus  plus  unrealized  appreciation 
of  H's  assets  (but  not  out  of  capital  or  capital 
surplus).  Based  on  these  facts,  the  preferred 
stock  does  not  provide  for  fixed  payments  in 
the  nature  of  interest  but  does  provide  for 
fixed  payments  in  the  nature  of  principal. 
Therefore,  the  preferred  stock  is  treated  as  an 
instrument. 

Par.  3.  Section  1.482-2  is  amended  by 
adding  “(applying  section  385,  where 
applicable)”  after  “bona  fide 
indebtedness”  in  the  first  sentence  of 
paragraph  (a)(3)  and  by  adding  new 
paragraphs  (a)(4),  (a)(5)  and  (a)(6)  to 
read  as  follows:  , 

§  1.482-2  Determination  of  taxable  income 
in  specific  situations. 

(а)  Loans  or  advances.  *  *  * 

(4)  Relation  to  section  1232.  In 
determining  the  rate  of  interest  actually 
charged  on  a  loan  or  advance  evidenced 
by  a  written  instrument  there  is  taken 
into  account — 

(i)  Any  original  issue  discount 
included  in  income  by  the  lender  under 
section  1232(a)(3),  or 

(ii)  Any  bond  premium  deducted  by 
the  lender  under  §  1.61-12(c)(2). 

(5)  Relation  to  section  385.  If  a 
taxpayer  is  subject  both  to  section  482 
and  to  section  385  with  respect  to  a  loan, 
then  the  sections  will  be  applied  in  the 
following  order: 

(i)  First,  sections  385  and  1232  (and 
the  regulations  under  such  sections  and 
under  §  1.61-12(c)(2))  are  applied  to 
determine: 

(A)  Whether  the  loan  is  treated  as 
stock  or  indebtedness; 

(B)  Whether  a  capital  contribution,  or 
a  distribution  under  section  301  is 
imputed:  and 

(C)  Whether  there  is  original  issue 
discount  or  bond  premium. 

(ii)  Second,  section  482  is  applied. 

The  fact  that  a  stated  rate  of  interest  on 
a  loan  falls  within  the  safe  haven  of 
paragraph  (a)(2)(iv)  of  this  section  does 
not  preclude  the  application  of  section 
385  to  such  loan.  However,  the  interest 
rate  actually  charged  (within  the 
meaning  of  paragraph  (a)(4)  of  this 
section)  after  application  of  sections  385 
and  1232  will  ordinarily  be  considered 
an  arm’s  length  interest  rate  for 
purposes  of  section  482.  If  a  loan  is 
classified  as  stock  under  section  385, 
then  subparagraph  (1)  of  this  paragraph 
(a)  is  inapplicable. 

(б)  Illustration.  The  following  example 
illustrates  the  application  of 
subparagraphs  (4)  and  (5)  of  this 
paragraph  (a): 

Example.  Domestic  corporation  P,  a 
calendar  year  taxpayer,  owns  all  of  the  stock 
of  domestic  corporation  S.  At  a  time  when 
the  safe  haven  interest  rate  of  paragraph 
(a)(2)(iv)  of  this  section  is  between  5  percent 


and  7  percent,  P  tends  $10,000  to  S  on  a  6- 
percent,  10-year  note.  The  fair  market  value 
of  the  note  on  the  day  of  issue  is  $8,000. 

Based  on  these  facts,  P  is  treated  as  making  a 
contribution  of  $2,000  to  the  capital  of  S  (see 
§  1.385-3(a)(l)),  and  the  issue  price  of  the  note 
within  the  meaning  of  section  1232(b)(2)  is 
$8,000.  Therefore,  P  must  include  $200  in 
income  each  year  under  section  1232(a)(3).  As 
a  result,  $800  of  interest  is  considered  to  be 
actually  charged  each  year,  and  the  rate  of 
interest  actually  charged  on  the  note  is  10 
percent  (i.e.,  $800/$8,000).  The  rate  of  interest 
arrived  at  in  this  manner  is  considered  to  be 
an  arm’s  length  interest  rate  for  purposes  of 
this  section. 

§  1.992-1  (Amended] 

Par.  4.  Section  1.992-1  is  amended  by 
adding  the  phrase  “(applying  section 
385,  where  applicable)”  afted  the  word 
“debt”  in  paragraph  (d)(2)(i)(a)  and  by 
inserting  the  phrase  “Notwithstanding 
section  385,  qualifies”  in  lieu  of  the  word 
“Qualifies”  in  paragraph  (d)(2)(i)(h). 

Par.  5.  Section  1.1371-1  is  amended  by 
deleting  the  last  three  sentences  of 
paragraph  (g)  and  by  inserting  a  new 
paragraph  (h)  to  read  as  follows: 

§  1.1371-1  Definition  of  smaN  business 
corporation. 

***** 

(h)  Relation  section  385.  [Reserved] 

(Sections  385  and  7805  of  the  Internal 
Revenue  Code  of  1954  (83  Stat.  613  and  68A 
Stat.  917;  26  U.S.C.  385  and  7806)) 

William  E.  Williams. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  December  23. 1980. 

Emil  M.  Sunley, 

Acting  Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Minidg  Reclamation 
and  Enforcement 

30  CFR  Part  931 

Conditional  Approval  of  the 
Permanent  Program  Submission  From 
the  State  of  New  Mexico  Under  the 
Surface  Mining  Control  and  _ 

Reclamation  Act  of  1977  " 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  On  February  28, 1980,  the 
State  of  New  Mexico  submitted  to  the 
Department  of  the  Interior  its  proposed 
permanent  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  purpose  of 
the  submission  is  to  demonstrate  the 
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State’s  intent  and  the  capability  to 
administer  and  enforce  the  provisions  of 
SMCRA  and  the  permanent  regulatory 
program  regulations,  30  CFR  Chapter 
VII. 

After  providing  opportunities  for 
public  comment  and  a  thorough  review 
of  the  program  submission,  the  secretary 
of  the  Interior  has  determined  that  the 
New  Mexico  program  meets  the 
minimum  requirements  of  SMCRA  and 
the  permanent  program  regulations, 
except  for  minor  deficiencies  discussed 
below  under  “Supplementary 
Information.”  According^,  the  Secretary 
of  the  Interior  has  conditionally 
approved  the  New  Mexico  program. 

A  new  Part  931  is  being  added  to  30 
CFR  Chapter  VII  to  implement  this 
decision. 

EFFECTIVE  DATE:  This  conditional 
approval  is  effective  December  31, 1980. 

This  conditional  approval  will 
terminate  as  specified  in  30  CFR  931.11, 
unless  the  deficiencies  identified  below 
have  been  corrected  in  accord  with  30 
CFR  931.11,  adopted  below. 

ADDRESSES:  Copies  of  the  New  Mexico 
program  and  the  administrative  record 
on  the  New  Mexico  program,  including 
the  letter  from  the  Division  of  Mining 
and  Minerals  agreeing  to  correct  the 
deficiencies  which  resulted  in  the 
conditional  approval,  are  available  for 
public  inspection  and  copying  during 
business  hours  at: 

Energy  and  Minerals  Department, 
Division  of  Mining  and  Minerals,  First 
Northern  Plaza,  East,  Room  200,  Santa 
Fe,  New  Mexico  87501,  Telephone: 
(505)827-5451. 

Office  of  Surface  Mining,  Brooks 
Towers,  1020 15th  Street,  Denver, 
Colorado  80202.  Telephone:  (303)  837- 
5421. 

Office  of  Surface  Mining,  Room  153, 
Interior  South  Building,  1951 
Constitution  Ave.,  NW.,  Washington, 
DC  20240,  Telephone:  (202)  343-4728. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  C.  Close,  Assistant  Director, 
State  and  Federal  Programs,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Ave.,  NW,  Washington,  DC 
20240,  Telephone:  (202)  343-^225. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

This  notice  is  organized  to  assist 
understanding  of  the  findings  underlying 
the  Secretary’s  decision.  It  is  divided 
into  six  major  parts: 

A.  General  Background  on  the  Permanent 
Program. 

B.  General  Background  on  the  State 
Program  Approval  Process. 


C.  General  Background  on  the  New  Mexico 
Program  Submission. 

D.  Secretary’s  Findings. 

E.  Disposition  of  Public  Comments. 

F.  Secretary's  Decision. 

Part  A  sets  forth  the  statutory  and 
regulatory  framework  of  the 
environmental  protection  regulatory 
scheme  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

Part  B  sets  forth  the  general  statutory 
and  regulatory  scheme  applicable  to  all 
states  which  wish  to  obtain  primary 
jurisdiction  to  implement  the  permanent 
program  within  their  borders. 

Part  C  summarizes  the  steps 
undertaken  by  New  Mexico  and  officials 
of  the  Department  of  the  Interior, 
beginning  with  New  Mexico’s  initial 
program  submission  and  its  program 
amendments  and  leading  to  the  decision 
being  announced  today. 

Part  D  contains  the  findings  the 
Secretary  has  made  with  respect  to  each 
of  the  thirty  criteria  for  evaluation  of  a 
state  program  foimd  in  SMCRA  and  the 
Secretary’s  regulations.  Part  D  contains 
the  reasons  for  each  finding.  For  each 
finding,  only  the  significant  differences 
between  federal  laws  and  rules  and  the 
New  Mexico  program  are  discussed. 

Relevant  public  comments  are 
analyzed  in  Part  E,  and  the  provisions  of 
New  Mexico’s  program,  as  revised,  are 
evaluated. 

Part  F  identifies  and  explains  the 
Secretary’s  decision. 

A.  General  Background  on  the 
Permanent  Program 

The  environmental  protection 
provisions  of  SMCRA  are  being 
implemented  in  two  phases — the  initial 
program  and  the  permanent  program — in 
accordance  with  Sections  501-503  of 
SMCRA,  30  U.S.C.  1251-1253.  The  initial 
program  became  effective  on  February 
3, 1978,  for  new  coal  mining  operations 
on  non-federal  and  non-Indian  lands 
which  received  state  permits  on  or  after 
that  date,  and  was  effectuated  on  May  3, 
1978,  for  all  coal  mines  existing  on  that 
date.  The  initial  program  rules  were 
promulgated  by  the  Secretary  on 
December  13, 1977,  under  30  CFR  Parts 
710-725,  42  FR  62639  et  seq. 

The  permanent  program  will  become 
effective  in  each  state  upon  the  approval 
of  a  state  program  by  the  Secretary  of 
the  Interior  or  implementation  of  a 
federal  program  within  the  state.  If  a 
state  program  is  approved,  the  state, 
rather  than  the  federal  government,  will 
be  the  primary  regulator  of  activities 
subject  to  SMCRA. 

The  federal  regulations  for  the 
permanent  program,  including 
procedures  for  states  to  follow  in 


submitting  state  programs  and  minimum 
standards  and  procedures  the  state 
program  must  include  to  be  eligible  for 
approval,  are  found  in  30  CFR  Parts  700- 
707  and  730-865.  Part  705  was  published 
October  20, 1977  (42  FR  56064);  and  Parts 
795  and  865  (originally  Part  830)  were 
published  December  13, 1977  (42  FR 
62639).  The  other  permanent  program 
regulations  were  published  March  13, 
1979  (44  FR  15312-15463).  Errata  notices 
were  published  March  14, 1979  (44  FR 
15485),  August  24, 1979  (44  FR  49673- 
49687),  September  14, 1979  (44  FR  53507- 
53509),  November  19, 1979  (44  FR  66195), 
April  16, 1980  (45  FR  26001),  June  5, 1980 
(45  FR  37818),  and  July  15, 1980  (45  FR 
47424).  Amendments  to  the  regulations 
were  published  October  22, 1979  (44  FR 
60969),  as  corrected  December  19, 1979 
(44  FR  75143),  December  19, 1979  (44  FR 
75303),  December  31, 1979  (44  FR  77440- 
77447),  January  11, 1980  (45  FR  2626- 
2629),  April  16, 1980  (45  FR  25998-26001), 
May  20, 1980  (45  FR  33926-33927),  June 

10. 1980  (45  FR  39440-39447),  and  August 

6. 1980  (45  FR  52306-52324)  and 
November  20, 1980  (45  FR  76932-76935). 
Portions  of  these  regulations  have  been 
suspended  pending  further  rulemaking. 
See  44  FR  67942  (November  27, 1979),  44 
FR  77447-77454  (December  31, 1979),  45 
FR  6913  (January  30, 1980)  and  45  FR 
51547-51550  (August  4, 1980). 

B.  General  Background  on  State 
Program  Approval  Process 

Any  state  wishing  to  assume  primary 
jurisdiction  for  the  regulation  of  coal 
mining  under  SMCRA  may  submit  a 
program  for  consideration.  The 
Secretary  of  the  Interior  has  the 
responsibility  to  approve  or  disapprove 
the  submission.  The  federal  regulations 
governing  state  program  submissions 
are  found  at  30  CFR  Parts  730-732.  After 
review  of  the  submission  by  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSM)  and  other  agencies, 
as  well  as  an  opportunity  for  the  state  to 
make  additions  or  modifications  to  the 
program,  and  an  opportunity  for  public 
comment,  the  Secretary  may  approve 
the  program  unconditionally;  approve  it 
conditioned  upon  the  correction  of 
minor  deficiencies  in  accordance  with  a 
specified  timetable;  or  disapprove  the 
program  in  whole  or  in  part.  If  the 
program  is  disapproved,  the  state  may 
submit  revisions  to  correct  the  items 
that  need  to  be  changed  to  meet  the 
requirements  of  SMCRA  and  the 
applicable  federal  regulations.  If  the 
revised  program  is  also  disapproved, 
SMCRA  requires  the  Secretary  of  the 
Interior  to  establish  a  federal  program  in 
that  state.  The  state  may  again  request 
approval  to  assume  primary  jurisdiction 
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after  the  Secretary  implements  the 
federal  program. 

Different  criteria  apply  to  various 
elements  of  a  state  program  for  the 
purpose  of  determining  whether  they 
can  be  approved  by  the  Department. 
There  are  three  categories  of  potential 
program  elements,  each  with  its  own 
standard  of  review,  as  follows: 

1.  “State  window” proposals — 
Pursuant  to  30  CFR  731.13,  an  alternative 
proposed  by  a  state  to  a  provision  of  the 
Secretary's  regulations  must  be  both  in 
accordance  with  SMCRA  and  consistent 
with  the  Secretary’s  regulations.  Under 
30  CFR  730.5,  “in  accordance  with” 
SMCRA  means  that  the  state  alternative 
meets  the  minimum  requirements  and 
includes  all  applicable  provisions  of 
SMCRA,  while  “consistent  with”  the 
Secretary’s  regulations  means  that  the 
state  proposal  is  not  less  stringent  than 
and  meets  the  applicable  provisions  of 
30  CFR  Chapter  VII. 

The  state  window  provision  may  not 
be  used  to  vary  the  requirements  of 
SMCRA.  The  Secretary  will  approve  a 
state  window  item  that  achieves  the 
same  or  greater  degree  of  environmental 
protection  and  procedural  safeguards  as 
the  federal  regulations.  In  addition,  the 
state  must  demonstrate  that  the 
alternative  provision  is  necessary 
because  local  requirements  or  local 
environmental  conditions  are  such  that 
either  the  use  of  the  federal  regulations 
would  not  allow  the  state  to  accomplish 
the  intended  result  or  the  alternative 
will  accomplish  the  result  in  a  more 
efficient  or  effective  manner. 

2.  Regulations  for  Inspection  and 
Enforcement — As  required  by  Section 
518  of  SMCRA.  the  civil  and  criminal 
penalty  provisions  of  a  state  program 
must  be  no  less  stringent  than  the 
requirements  of  Section  518  and  must  be 
consistent  with  the  federal  regulations 
in  30  CFR  Part  845  (see  Item  1  above  for 
meaning  of  “consistent  with").  However, 
as  discussed  below,  a  recent  court 
decision  by  the  U.S.  District  Court  for 
the  District  of  Columbia  in  In  re: 
Permanent  Surface  Mining  Regulations 
Litigation  (Civil  Action  No.  79-1144, 

May  16, 1980),  has  held  that  states 
cannot  be  required  to  establish  a  point 
system  like  that  in  Part  845,  and  the 
Secretary  cannot  require  that  state 
systems  result  in  penalties  as  high  as 
those  imder  OSM’s  point  system.  Under 
Section  521  of  SMCRA,  the  sanctions  in 
a  state  program  must  also  be  no  less 
stringent  than  those  in  Section  521  and 
must  be  consistent  with  30  CFR  Part  808, 
Sections  843.11,  843.12,  843.19,  and 
Subchapter  G  (Permit  Systems).  State 
regulations  which  establish  the 
procediu'al  requirements  related  to  civil 
and  criminal  penalties  and  sanctions 


must  be  the  same  as  or  similar  to  the 
procedures  in  Section  518  and  521  of 
SMCRA  and  must  be  consistent  with  30 
CFR  Parts  808, 843,  845,  and  Subchapter 
G. 

3.  Other  State  Program  Elements — If  a 
state  provision  is  neither  a  state  window 
alternative  nor  a  procedure  or  sanction 
related  to  inspection  and  enforcement, 
then  the  standard  to  be  applied  in 
evaluating  each  element  is  whether  the 
state  provision  is  consistent  with  the 
corresponding  provision  of  the  federal 
regulations  and  in  accordance  with  the 
relevant  section  of  SMCRA,  as  set  forth 
in  30  CFR  732.15(b)  for  each  of  the  16 
state  program  requirements.  Under 
Section  505  of  SMCRA  and  30  CFR 
730.11,  state  provisions  which  provide 
more  stringent  land  use  and 
environmental  controls  are  not  to  be 
considered  to  be  inconsistent  with  the 
federal  requirements. 

The  proceclure  and  timetable  for  the 
Secretary’s  review  of  state  programs 
was  initially  published  March  13, 1979 
(44  FR 15326),  to  be  codified  at  30  CFR 
Part  732. 

As  a  result  of  the  litigation  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  discussed  below  the  deadline 
for  states  to  submit  proposed  programs 
was  extended  by  August  3, 1979,  to 
March  3, 1980.  Section  732.11(d)  required 
that  if  all  required  and  fully  enacted 
laws  and  regulations  were  not  part  of 
the  program  by  November  15, 1979,  the 
program  would  be  disapproved.  Because 
the  submission  deadline  had  been 
changed  to  March  3, 1980,  30  CFR 
732.11(d)  was  amended  to  provide  that 
program  submissions  that  do  not  contain 
all  required  and  fully  enacted  laws  and 
regulations  by  the  104th  day  following 
program  submission  will  be  disapproved 
pursuant  to  the  procedures  for  the 
Secretary’s  initial  decision  in  §  732.13 
(45  FR  33927,  May  20. 1980). 

The  New  Mexico  program  was 
submitted  to  OSM  on  February  28, 1980. 
The  104th  day  after  February  28  was 
June  11, 1980. 

The  Secretary  in  reviewing  state 
programs,  is  complying  with  the 
provisions  of  Section  503  of  SMCRA,  20 
U.S.C.  1253,  and  30  CFR  732.15.  With 
respect  to  the  New  Mexico  program,  the 
Secretary  has  used  as  criteria  the 
federal  rules  as  corrected,  amended,  and 
suspended  in  the  Federal  Register 
notices  cited  above  under  “General 
Background  on  the  Permanent  Program,” 
and  as  affected  by  three  recent 
decisions  of  the  U.S.  District  Court  for 
the  District  of  Columbia  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  (Civil  Action  No.  79-1144, 
February  26,  May  16,  and  August  15, 
1980).  That  litigation  is  a  consolidation 


of  several  lawsuits  challenging  the 
Secretary’s  permanent  regulatory 
program. 

There  have  been  three  recent 
decisions  from  the  District  Court  that 
affect  the  decision-making  process. 
Because  of  the  complex  litigation,  the 
court  has  issued  its  decision  in  two 
“rounds.”  The  Round  I  opinion,  dated 
February  26, 1980,  rejected  several 
generic  attacks  on  the  permanent 
program  regulations,  but  resulted  in 
suspension  of  remand  of  ali  or  part  of 
twenty-two  specific  regulations.  The 
Round  II  opinion,  dated  May  16, 1980, 
rejected  additional  generic  attacks  on 
the  regulations  but  remanded  some  40 
additional  parts,  sections  or  subsections 
of  the  regulations. 

The  court  in  its  Round  n  opinion  also 
ordered  the  Secretary  to  “affirmatively 
disapprove,  under  Section  503  [of 
SMC^],  those  segments  of  a  state 
program  that  incorporate  a  suspended  or 
remanded  regulation”  (Mem.  Op.,  May 
16, 1980,  p.  49).  However,  on  August  15, 
1980,  the  court  stayed  this  portion  of  its 
opinion.  The  effect  of  this  stay  is  to 
allow  the  Secretary,  to  approve  the  state 
program  provisions  equivalent  to 
remanded  or  suspended  federal 
provisions  in  the  three  circumstances 
described  in  paragraph  1  below. 

Therefore,  the  Secretary  is  applying 
the  following  standards  to  the  review  of 
state  program  submissions: 

1.  The  Secretary  need  not 
affirmatively  disapprove  state 
provisions  similar  to  those  federal 
regulations  which  have  been  suspended 
or  remanded  by  the'District  Court  where 
the  state  has  adopted  such  provisions  in 
a  rulemaking  or  legislative  proceeding 
which  occturred  either  (1)  before  the 
enactment  of  SMRCA  or  (2)  after  the 
date  of  the  Round  II  District  Court 
decision,  since  such  state  regulations 
clearly  are  not  based  solely  upon  the 
suspended  or  remanded  federal 
regulations.  (3)  The  Secretary  need  not 
affirmatively  disapprove  provisions 
based  upon  suspended  or  remanded 
federal  rules  if  a  responsible  state 
official  has  requested  the  Secretary  to 
approve  them. 

2.  The  Secretary  will  affirmatively 
disapprove  all  provisions  of  a  state 
program  which  incorporate  suspended 
or  remanded  federal  rules  and  which  do 
not  fall  into  one  of  the  three  categories 
in  paragraph  one,  above.  The  Secretary 
believes  that  the  effect  of  his 
“affirmative  disapproval”  of  a  section  in 
the  state’s  regulations  is  that  the 
requirements  of  that  section  are  not 
enforceable  in  the  permanent  program  at 
the  federal  level  to  the  extent  they  have 
been  disapproved.  That  is,  no  cause  of 
action  for  enforcement  of  the  provisions. 
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to  the  extent  disapproved,  exists  in  the 
federal  courts,  and  no  federal  inspection 
will  result  in  notices  of  violation  or 
cessation  orders  based  upon  the 
“affirmatively  disapproved”  provisions. 
The  Secretary  takes  no  position  as  to 
whether  the  affirmatively  disapproved 
provisions  are  enforceable  under  state 
law  and  in  state  courts.  Accordingly, 
these  provisions  are  not  being  pre¬ 
empted  or  suspended,  although  the 
Secretary  may  have  the  power  to  do  so 
under  Section  505(b)  of  SMCRA  and  30 
CFR  730.11. 

3.  A  state  program  need  not  contain 
provisions  to  implement  a  suspended  or 
remanded  regulation  and  no  state 
program  will  be  disapproved  for  failure 
to  contain  a  suspended  regulation. 

4.  A  state  must  have  authority  to 
implement  all  permanent  program 
provisions  of  SMCRA,  including  those 
provisions  of  SMCRA  upon  which  the 
remanded  or  suspended  regulations 
were  based. 

5.  A  state  program  may  not  contain 
any  provision  which  is  inconsistent  with 
a  provision  of  SMCRA. 

6.  Programs  will  be  evaluated  only  on 
provisions  other  than  those  that  must  be 
disapproved  because  of  the  court’s 
order.  The  remaining  provisions  will  be 
approved  unconditionally,  conditionally 
approved,  or  disapproved,  in  whole  or  in 
part,  in  accordance  with  30  CFR  732.13. 

7.  Upon  promulgation  of  new 
regulations,  to  replace  those  that  have 
been  suspended  or  remanded,  the 
Secretary  will  afford  states  that  have 
approved  or  conditionally  approved 
programs  a  reasonable  opportunity  to 
amend  their  programs,  as  appropriate.  In 
general,  the  Secretary  expects  that  the 
provisions  of  30  CFR  732.17  will  govern 
this  process. 

A  list  of  the  regulations  suspended  or 
remanded  as  the  result  of  the  Round  I 
and  Round  II  litigation  was  published  in 
a  previous  Federal  Register  notice  on 
July  7, 1980  (45  FR  45604),  OSM 
completed  an  initial  review  of  the  New 
Mexico  program  submission  and 
published  in  the  July  11, 1980  Federal 
Register  (45  FR  46823)  notice  of  the 
availability  of  a  list  of  the  provisions 
proposed  for  disapproval.  At  that  time 
the  Secretary  requested  public  comment 
on‘'the  proposed  list.  In  making  today’s 
decision,  the  Secretary  has  considered 
all  public  comments  on  this  issue  and 
has  identified  those  provisions  which  he 
must  affirmatively  disapprove  in  the 
New  Mexico  program  as  part  of  this 
approval.  That  notice  was  also 
described  in  detail  at  the  public  hearing 
in  Albuquerque  on  July  23, 1980. 

On  October  16, 1980,  the  State  of  New 
Mexico  advised  OSM  of  the  decision  of 
the  New  Mexico  Coal  Surface  Mining 


Commission  on  program  provisions 
based  on  suspended  or  remanded 
federal  regulations  (Administrative 
Record  No.  NM-140).  'The  Commission 
decided  that  all  sections  of  New 
Mexico’s  regulations  will  remain  in 
effect  until  such  time  as  they  are 
amended  after  public  hearing  and  that 
any  action  taken  by  OSM  to  suspend  or 
retain  these  sections  will  not,  as  a 
matter  of  State  law,  affect  New 
Mexico’s  regulations.  The  State  did  not 
request  that  the  Secretary  approve  State 
regulations  based  on  suspended  and 
remanded  federal  regulations  therefore, 
the  Secretary  has  affirmatively 
disapproved  those  provisions  under  30 
CFR  931.12  (adopted  below). 

To  codify  decisions  on  State 
programs,  federal  programs,  and  other 
matters  affecting  individual  States,  OSM 
has  established  a  new  Subchapter  T  of 
30  CFR  Chapter  VII.  Subchapter  T  will 
consist  of  Parts  900  through  950. 
Provisions  relating  to  New  Mexico  will 
be  found  in  30  CFR  Part  931. 

C.  Background  on  the  New  Mexico 
Program  Submission 

On  February  28, 1980,  OSM  received  a 
proposed  regulatory  program  from  the 
State  of  New  Mexico.  The  program  was 
submitted  by  the  Energy  and  Minerals 
Department,  Division  of  Mining  and 
Minerals,  the  agency  which  will  be  the 
primary  regulatory  authority  under  the 
New  Mexico  permanent  program.  Notice 
of  receipt  of  the  submission  initiating 
the  program  review  was  published  in  the 
March  5, 1980,  Federal  Register  (45  FR 
14230-14231)  and  in  newspapers  of 
general  circulation  within  the  State.  The 
announcement  noted  information  for 
public  participation  in  the  initial  phase 
pf  the  review  process  relating  to  the 
Regional  Director’s  determination  of 
whether  the  submission  was  complete. 

On  April  15, 1980,  a  public  review 
meeting  on  the  program  and  its 
completeness  was  held  by  the  Regional 
Director  in  Albuquerque,  New  Mexico. 
April  24, 1980,  was  the  close  of  the 
public  comment  period  on  completeness, 
which  had  begun  March  5, 1980. 

On  May  1, 1980,  the  Regional  Director 
published  notice  in  the  Federal  Register 
announcing  that  he  had  determined  the 
program  to  be  complete  (45  FR  29072). 
The  notice  specified  that  the  submission 
included  all  elements  required  by  30 
CFR  731.14(c). 

On  June  11, 1980,  the  Energy  and 
Minerals  Department,  Division  of 
Mining  and  Minerals,  submitted 
amendments  to  the  February  28, 1980, 
New  Mexico  program  which  contained: 

1.  A  copy  of  the  regulations  enacted 
by  the  State  of  New  Mexico  on  May  15, 
1980.  These  enacted  regulations 


contained  a  number  of  changes  from  the 
proposed  regulations  which  were 
submitted  on  February  28, 1980. 

2.  Responses  to  questions  raised 
during  the  Regional  Director’s  review  of 
the  New  Mexico  program  submission 
which  were  presented  to  the  Division  of 
Mining  and  Minerals  in  a  letter  dated 
April  28, 1980. 

On  June  18, 1980,  the  Regional 
Director  published  notice  in  the  Federal 
Register  (45  FR  41160-41162)  and  in  the 
newspapers  of  general  circulation 
within  the  State  that  the  revisions  to  the 
New  Mexico  permaneitt  program 
submission  were  available  for  public 
review  and  comment.  The  notice  set 
forth  procedures  for  the  public  hearing 
and  comment  period  on  the  substance  of 
the  New  Mexico  program. 

On  July  23, 1980,  the  Regional  Director 
held  a  public  hearing  on  the  New 
Mexico  submission  in  Albuquerque, 

New  Mexico.  The  public  comment 
period  on  the  New  Mexico  permanent 
regulatory  program  ended ^n  July  28. 
1980. 

On  August  1. 1980,  the  Regional 
Director  submitted  to  the  Director  of 
OSM  his  recommendation  that  the  New 
Mexico  program  be  conditionally 
approved,  together  with  copies  of  the 
transcript  of  the  public  meeting  and  the 
public  hearing,  written  presentations, 
exhibits,  copies  of  all  public  comments 
received  and  other  documents 
comprising  the  administrative  record. 

Subsequent  to  the  close  of  the  original 
public  comment  period,  the  Energy  and 
Minerals  Department,  Division  of 
Mining  and  Minerals  submitted  an 
Attorney  General’s  opinion  and  its 
General  Counsel’s  opinion,  both  dated 
August  7, 1980,  explaining  the 
relationship  of  certain  provisions  in  the 
New  Mexico  State  permanent  regulatory 
program  to  the  federal  permanent 
regulatory  program  (Administrative 
Record  number  NM  99).  The  public 
comment  period  was  opened  on 
September  4, 1980,  and  closed  again  on 
September  11, 1980  for  consideration  of 
these  opinions  (45  FR  58594,  September 
4, 1980). 

On  August  20, 1980,  the  Director  of 
OSM  published  in  the  Federal  Register  a 
notice  of  the  availability  of  the  views  on 
the  New  Mexico  program  submitted  by 
the  Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  other  federal  agencies 
(45  FR  55479-55480). 

On  August  22, 1980,  the  Director 
cabled  the  division  of  Mining  and 
Minerals,  asking  whether  there  were 
provisions  in  the  New  Mexico  program 
based  upon  remanded  or  suspended 
federal  rules  which  the  Division  did  not 
want  the  Secretary  to  affirmatively 
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disapprove.  On  October  16. 1980,  the 
State  replied  that  there  were  no  such 
provisions.  (Administrative  Record  No. 
NM-140). 

On  September  5, 1980,  representatives 
of  the  State  of  New  Mexico  met  with 
representatives  of  OSM,  and  on 
September  10, 1980,  the  Director  of  the 
Division  of  Mining  and  Minerals.  Energy 
and  Minerals  Department,  State  of  New 
Mexico,  sent  additional  material  to  the 
Director,  OSM. 

On  September  16. 1980,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  his 
written  concurrence  on  the  New  Mexico 
program. 

On  September  30, 1980,  the  Director  of 
OSM  recommended  to  the  Secretary 
that  he  conditionally  approve  the  New 
Mexico  program. 

On  December  2, 1980,  the  State  of 
New  Mexico  agreed  to  the  conditions 
set  forth  below  in  30  CFR  931.11 
(Administrative  Record  No.  NM-141). 

D.  Secretary’s  Findings 

1.  In  accordance  with  Section  503(a]  of 
SMCRA,  the  Secretary  finds  that  New 
Mexico  has,  subject  to  the  exception  in 
findings  4(a)(iii),  4(b),  4(c)(x),  4(c)(xix), 
4(d)(vi),  4(e),  4(h),  4(j)(i),  4(k)(ii),  4(l)(iii), 
4(l)(v),  and  4(o)  below,  the  capability  to 
carry  out  the  provisions  of  SMCRA  and 
to  meet  its  purpose  in  the  following 
ways: 

(a)  The  New  Mexico  Surface  Mining 
Act  (NMSMA)  and  the  regulations 
adopted  thereunder  provide  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Indian 
and  non-federal  lands  in  New  Mexico  in 
accordance  with  SMCRA; 

(b)  The  New  Mexico  program 
provides  sanctions  for  violations  of  New 
Mexico  laws,  regulations  or  conditions 
of  permits  concerning  surface  coal . 
mining  and  reclamation  operations,  and 
these  sanctions  meet  the  requirements 
of  SMCRA,  including  civil  and  criminal 
actions,  forfeiture  of  bonds,  suspensions, 
revocations,  and  withholding  of  permits, 
and  the  issuance  of  cease-and-desist 
orders  by  the  New  Mexico  Division  of 
Mining  and  Minerals  or  its  inspectors; 

(c)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  sufficient 
administrative  and  technical  personnel 
and  sufficient  funds  to  enable  New 
Mexico  to  regulate  surface  coal  mining 
and  reclamation  operations  in 
accordance  with  the  requirements  of 
SMCRA; 

(d)  New  Mexico  law  provides  for  the 
effective  implementation,  maintenance, 
and  enforcement  of  a  permit  system  that 
meets  the  requirements  of  SMCRA  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 


Indian  and  non-federal  lands  within 
New  Mexico; 

(e)  New  Mexico  has  established  a 
process  for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 
accordance  with  Section  522  of  SMCRA, 
30  use  1272; 

(f)  New  Mexico  has  established,  for 
the  purpose  of  avoiding  duplication,  a 
process  for  coordinating  the  review  and 
issuance  of  permits  for  surface  coal 
mining  and  reclamation  operations  with 
other  federal  and  State  permit  processes 
applicable  to  the  proposed  operations; 

(g)  New  Mexico  has  fully  enacted 
regulations  consistent  with  regulations 
issued  pursuant  to  SMCRA,  subject  to 
the  exceptions  discussed  below  in 
findings  4(a)(iii),  4(b),  4(c)(x),  4(c)(xix), 
4(d)(vi),  4(e),  4(h),  4(j)(i),  4(k)(ii),  4(l)(iii) 
4(l)(v),  and  4(o), 

2.  As  required  by  Section  503(b)(l)-(3) 
of  SMCRA,  30  use  1253(b)(l)-(3),  and 
30  CFR  732.11-732.13,  the  Secretary  has, 
through  OSM; 

(a)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the  heads 
of  other  federal  agencies  concerned  with 
or  having  special  expertise  pertinent  to 
the  proposed  New  Mexico  program; 

(b)  Obtained  the  written  concurrence 
of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  those  aspects  of  the  New 
Mexico  progreun  which  relate  to  air  or 
water  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Act,  as  amended,  33  USC 1151-1175,  and 
the  Clean  Air  Act  as  amended,  42  USC 
7401  et  seq.x  and 

(c)  Held  a  public  review  meeting  in 
Albuquerque,  New  Mexico,  on  April  15, 
1980,  to  discuss  the  New  Mexico 
program  submission  and  its 
completeness,  and  held  a  public  hearing 
in  Albuquerque,  New  Mexico,  on  July  23, 
1980,  on  the  substance  of  the  New 
Mexico  program  submission. 

3.  In  accordance  with  Section 
503(b)(4)  of  SMCRA.  30  USC  1253(b)(4), 
the  Secretary  finds  that  the  State  of  New 
Mexico  has  the  legal  authority  and 
qualified  personnel  necessary  for  the 
enforcement  of  the  environmental 
protection  standards  of  SMCRA  and  30 
CFR  Chapter  VU. 

4.  In  accordance  with  30  CFR  732.15, 
the  Secretary  finds,  on  the  basis  of 
information  in  the  New  Mexico  program 
submission,  including  the  section-by- 
section  comparison  of  the  New  Mexico 
law  and  regulations  with  SMCRA  and  30 
CFR  Chapter  VII,  public  comments, 
testimony  and  written  presentations  at 
the  public  hearings,  and  other  relevant 
information,  that:  (a)  The  New  Mexico 
program  provides  for  New  Mexico  to 


carry  out  the  provisions  and  meet  the 
purpose  of  SMCRA  and  30  CFR  Chapter 
VII.  Approval  is  based  upon  the 
following  representations  made  by  New 
Mexico  concerning  New  Mexico  law: 

(i)  The  Secretary  was  concerned 
about  the  equivalency  of  several 
definitions  submitted  as  a  part  of  the 
New  Mexico  program.  One  of  the 
definitions  questioned  was  that  which 
the  State  submitted  for  a  “cemetery.”  It 
appears  that  the  State  definition  found 
in  58-17-3  NMSA 1978,  is  more  limiting 
than  the  Federal  definition  found  in  30 
CFR  761.5.  The  State  admitted  that  it 
was  more  limiting,  but  presented  a  local 
condition  as  justfiication  for  the 
variation  (Administrative  Record 
number  NM  89).  With  New  Mexico’s 
long  history  of  settlement  by  Indian  and 
Spanish  peoples,  bodies  were  often 
buried  in  places  that  no  longer  show  any 
indication  that  such  an  action  did  occur. 
30  CFR  761.11  describes  a  cemetery  as 
one  of  the  areas  in  which  mining  is 
prohibited.  New  Mexico’s  definition 
accomplishes  the  same  aim  in  areas 
where  grave  sites  are  known  to  exist. 
New  Mexico  has  also  submitted,  as  a 
part  of  the  program,  the  appropriate 
State  statutes  covering  the  manner  in 
which  unexpected  graves  are  to  be 
handled,  and  these  provisions  assure 
adequate  protection  of  human  remains. 
Further,  protections  in  the  manner  of 
prevention  of  disturbance  of  Indian 
grave  sites  are  provided  in  Joint 
Resolution — ^American  Indian  Religious 
Freedom,  Pub.  L  95-341.  The  Secretary 
believes  that  the  New  Mexico  definition 
and  the  specific  State  provisions 
guaranteeing  full  protection  to 
discovered  graves  is  in  accordance  with 
30  CFR  761.11. 

(ii)  The  Secretary  was  also  concerned 
about  the  definition  that  New  Mexico 
had  developed  for  “historic  lands.’’  The 
New  Mexico  definition,  contained  in  the 
Cultural  Properties  Act,  Section  18-6-1, 
is  not  in  accord  with  the  definition  found 
in  30  CFR  762.11,  insofar  as  it  omits 
references  to  “paleontological  sites”  and 
“sites  having  religious  or  cultural 
significance  to  native  Americans  or 
religious  groups.”  New  Mexico 
explained  that  the  (1)  paleontological 
sites  are  covered  as  sites  having 
scientific  value  under  regulation  3- 
12(b)(2),  and  (2)  sites  having  religious  or 
cultural  significance  to  native 
Americans  or  religious  groups  are 
protected  under  New  Mexico  law 
(Administrative  Record  No  NM  119). 
Based  on  these  representations  the 
Secretary  finds  the  New  Mexico 
program  acceptable  in  this  area. 

(iii)  The  New  Mexico  definition  of 
“unconsolidated  streamlaid  deposits 
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holding  streams”,  contained  in  State 
regulation  1-5,  effectively  excludes 
ephemeral  streams.  As  a  condition  of 
approval,  the  Secretary  requires  that,  in 
order  to  protect  allevial  valley  floors 
consistent  with  30  CFR  701.5  and  30  CFR 
Part  822,  the  definition  of 
“unconsolidated  streamlaid  deposits 
holding  streams”  must  include 
ephemeral  streams. 

(b)  New  Mexico  has  formally 
proposed  only  the  following  alternate 
approach  to  the  requirements  of  30  CFR 
Chapter  VII,  pursuant  to  30  CFR  731.13, 
although  other  provisions  of  the  New 
Mexico  program  (See  Findings  4(c)(xvii) 
and  4(d)(v]  may  meet  the  standards  for 
such  an  alternative: 

Performance  Standards  for 
Backfilling  and  Grading.  Section 
515(b)(3)  of  SMCRA  states  that  the 
general  performance  standards  shall 
require  an  operator  “to  backfill,  compact 
(where  advisable  to  insure  stability  or  to 
prevent  leaching  of  toxic  materials)  and 
grade  in  order  to  restore  the 
approximate  original  contour  of  the  land 
with  all  highwalls,  spoil  piles,  and 
depressions  eliminated  (unless  small 
depressions  are  needed  in  order  to 
retain  moisture  to  assist  revegetation  or 
as  otherwise  authorized  pursuant  to  this 
Act).”  30  CFR  816.102(a)(2]  implements 
the  statutory  directive  by  stating  that, 

“in  all  cases  the  high  wall  shall  be 
eliminated.”  New  Mexico  has  proposed 
an  alternative  that  would  allow  the 
retention  of  limited  stretches  of  highwall 
if  such  features  are  part  of  the  natural 
landscape  of  the  mine  area  prior  to  mine 
operations.  New  Mexico  Regulation  20- 
102(a)(2)  allows  the  retention  of  portions 
of  the  highwall  if  an  operator  can 
demonstrate  to  the  Director  that; 

— ^The  highwall  will  have  a  static  safety 
factor  of  1.3; 

— ^The  highwall  will  not  pose  a  hazard  to 
persons  or  wildlife  in  the  area; 

—The  highwall  will  be  backfilled  to 
cover  the  uppermost  minable  coal 
scam  to  a  minimum  depth  of  4  feet; 
—The  retained  portion  of  highwall  will 
not  exceed  800  feet  in  length,  and 
shall  be  at  a  minimum  of  at  least  3,000 
feet  from  any  other  portion  of  any 
other  highwall  which  has  been 
approved  as  a  part  of  the  postmining 
land  use; 

—The  highwall  is  necessary  to  replace 
cliff-type  habitats  that  existed  in  the 
natural  topography  prior  to  mining; 
and 

—The  ends  of  the  highwall  left  standing 
will  be  contoured  into  the  surrounding 
topography  with  slopes  of  3:1  or  less. 
If  an  operator  can  demonstrate  to  the 
satisfaction  of  the  Director  that  all  of 
these  criteria  can  be  met.  then  the 


alternative  of  limited  highwall  retention 
is  available.  Such  retention  in  these 
instances  actually  reflects  the  intent  of 
“approximate  original  contour”  since 
these  features  were  part  of  the  natural 
pre-mined  landscape.  In  all  other  cases, 
the  highwall  must  be  eliminated 
according  to  30  CFR  816.102. 

New  Mexico  argues  that  the  language 
in  SMCRA  Section  515(b)(3)  creates  two 
distinct  requirements  that  often  conflict 
in  the  specific  coal  mining  districts  of 
New  Mexico  (Administrative  Record 
number  NM  89).  In  certain  areas  of  the 
State,  the  elimination  of  all  highwalls  is 
diametrically  opposed  to  the  concept  of 
return  to  approximate  original  contour 
due  to  the  natural  features  of  the 
landscape.  New  Mexico  believes  that 
there  are  positive  environmental 
benefits  to  be  gained  from  a  return  to 
approximate  original  contour  (AOC)  if 
the  retained  highwalls  can  be 
demonstrated  to  be  stable.  Such 
highwalls  conforming  to  the  topography 
of  the  area  will  preserve  wilcHife  habitat 
as  required  under  Section  515(b)(25)  of 
SMCRA.  Consequently,  the  State 
maintains  that  the  return  to  AOC  should 
take  precedence  over  the  elimination  of 
highwalls. 

In  reviewing  New  Mexico’s  proposed 
alternative,  the  Secretary  considered  the 
circumstances  unique  to  New  Mexico 
(See  Administrative  Record  No.  NM  89). 
New  Mexico  has  a  complex  and  highly 
variable  terrain  due  to  the  occiurence  of 
four  unique  Physiographic  Provinces.  Of 
these  Provinces,  the  Colorado  Plateau  is 
probably  the  most  signifleant  in  terms  of 
cliff  topography.  The  Colorado  Plateau 
is  characterized  by:  structural  geology 
which  consists  of  extensive  areas  of 
nearly  horizontal  formations;  structural 
upwarps  that  form  striking  topographic 
features;  igneous  structures;  and 
widespread  uplifting  of  as  much  as  3 
miles  since  the  cretaceous;  great 
altitude;  a  drainage  system  consisting  of 
deeply  incised,  steep-walled  canyons; 
aridity  and  shortage  of  water;  extensive 
areas  of  bare  rock;  sparse  vegetation 
and  sparse  population;  and  brightly 
colored  and  highly  varied  desert 
scenery.  While  this  set  of  features  is 
descriptive  of  the  entire  Colorado 
Plateau,  it  most  certainly  specifically 
applies  to  the  San  Juan  Basin.  These 
same  features  are  found  to  a  lesser 
degree  in  the  other  Provinces  of  New 
Mexico. 

The  most  striking  feature  in  the  San 
Juan  Basin  itself  is  the  sandstone 
capped  mesa  which  possesses  cliffs 
ranging  from  a  few  feet  to  more  than  100 
feet  in  height.  This  rtiesa  type 
topography  has  a  direct  influence  on  the 
species  of  plants  and  animals  that 


inhabit  the  area.  The  rocky  slopes,  cliffs, 
and  mesa  top  areas  support  more  than 
200  species  of  plants  that  do  not  grow  in 
the  colluvial  filled  valleys  of  the  San 
Juan  Basin.  These  plant  species  are 
growing  in  places  where  their  root 
systems  are  in  a  more  mesic 
environment  than  occurs  in  the  deeper, 
finer  colluvial  soils  of  the  surrounding 
valleys.  This  mesic  environment  is  the 
result  of  moisture  inflitrating  into  the 
joints  and  fractures  of  the  bedrock. 
Precipitation  concentrated  in  crevasses 
increases  the  amount  of  moisture  per 
unit  area  available  to  the  plants. 

Exposed  vertical  bedrock  areas 
produce  a  more  mesic  environment  at 
the  base  of  many  cliffs.  This  is  due  to 
the  fact  that  most  of  the  moisture 
emanating  from  any  precipitation  event 
drains  down  the  face  of  a  cliff  and 
concentrates  in  the  soils  or  the 
weathered  and  fractured  bedrock  near 
the  base.  The  largest  concentrations  of 
browse  shrubs  occur  near  these  cliff 
bases.  These  cliff  areas  also  provide 
places  where  trees  and  shrubs  prevalent 
at  higher  elevations  can  find  refuge  and 
survive  in  an  otherwise  hostile 
environment.  Because  of  the  unique 
association  of  cliff  are^s  and  floristics  in 
the  San  Juan  Basin,  numerous  species  of 
fauna  rely  upon  this  t3q)e  of  topography 
for  shelter,  food,  and  protection. 

In  addition  to  this  concept  of  habitat 
preservation  the  Secretary  is  also 
concerned  with  the  aesthetic  beauty  of 
the  natural  rugged  mesa  type-areas  in 
the  San  Juan  Basin.  The  disruption  of 
this  natural  landscape  form  by  the 
substitution  of  an  unnatural  rolling  hill 
topography  does  not  meet  the  purposes 
of  SMCRA.  A  reclamation  process 
incorporating  stretches  of  highwall 
duplicating  the  natural  mesa  and  cliff 
features  is  fully  in  concert  with  the 
concept  of  approximate  original  contour. 
Support  for  this  provision  was  provided 
by  public  interest  groups  with  some 
reservations  about  the  composition  of 
the  feature  to  be  left  as  well  as  the 
magnitude  relative  to  what  previously 
existed  (See  Administrative  Record  No. 
NM  79).  The  Secretary  feels  that  this 
concern  can  be  adequately  addressed 
by  the  addition  of  another  provision  to 
the  criteria  enumerated  in  the  New 
Mexico  regulation.  As  a  condition  of 
approval.  New  Mexico  will  include  as  a 
criterion,  a  statement  that  residual 
highwalls  will  not  exceed  the  length  of 
the  pre-mined  bluff.  The  addition  of  this 
provision  to  the  criteria  already 
established  will  guarantee  the  proper 
usage  of  this  alternative. 

The  Secretary  finds  that  the  New 
Mexico  provisions  allowing  certain 
limited  stretches  of  highwall  to  remain 
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after  mining  are  an  acceptable  means  of 
implementing  Sections  515  and  516  of 
SMCRA. 

In  accordance  with  30  CFR  731.13,  the 
Secretary  finds  that: 

(A)  The  proposed  alternative 
contained  in  the  New  Mexico  program  is 
in  accordance  with  Sections  515(b)(3) 
and  515(b)(25)  of  SMCRA  because  the 
State  program  provides  that 
approximate  original  contour  is 
achieved,  the  requirements  for  stability 
are  the  equivalent  of  the  federal 
requirements,  and  wildlife  habitat  is 
preserved,  and 

(B)  The  proposed  alternative  is 
necessary  because  of  the  local 
conditions. 

In  accordance  with  30  CFR  732.15(b), 
the  Secretary  finds  the  alternative,  as 
conditioned,  to  be  in  accordance  with 
the  provisions  of  SMCRA  and  consistent 
with  the  regulations  in  30  CFR  Chapter 
VII. 

(c)  The  Energy  and  Minerals 
Department,  Division  of  Mining  and 
Minerals,  has  the  authority  under  New 
Mexico  laws  and  regulations  to 
implement,  administer,  and  enforce  all 
applicable  requirements  consistent  with 
30  CFR  Chapter  VII,  Subchapter  K,  and 
the  New  Mexico  program  includes 
provisions  to  carry  out  those  provisions. 
The  New  Mexico  law  and  regulations  on 
performance  standards  are  consistent 
with  SMCRA  and  30  CFR  Chapter  VII, 
Subchapter  K.  The  following  specific 
issues  were  considered  by  the  Secretary 
in  evaluating  New  Mexico  law  and 
regulations  on  performance  standards: 

(i)  Section  20-11  of  the  New  Mexico 
regulations  in  the  original  submission 
did  not  clearly  state  that  road  markers 
would  be  required  in  addition  to 
perimeter  markers.  In  order  to  be  certain 
that  road  markers  would  not  be  allowed 
in  lieu  of  perimeter  markers.  New 
Mexico  was  asked  to  clarify  the 
provision  (See  Administrative  Record 
No.  NM  58).  Written  assurance  to  the 
Secretary,  was  provided  that  what  was 
intended  by  the  State  was  a  requirement 
for  road  markers  in  addition  to 
perimeter  markers  (See  Administrative 
Record  No.  NM  89). 

New  Mexico  requires  more  in  the  way 
of  signs  and  markers  than  30  CFR  816.11 
and  30  CFR  817.11.  The  State  anticipates 
permitting  a  number  of  mines  that  will 
be  located  some  distance  from  a  well 
travelled  road.  In  these  instances  the 
State  will  require  signs  along  the  access 
road  to  the  mine  at  one  mile  intervals. 
This  is  in  addition  to  the  requirement  for 
perimeter  markers  which  is  consistent 
with  the  federal  regulation.  The 
Secretary  finds  that  the  New  Mexico 
provision  is  consistent  with  30  CFR 
816.11  and  30  CFR  817.11. 


(ii)  In  Section  28-22  of  the  New 
Mexico  regulations  the  State  adds 
language  not  contained  in  30  CFR  816.22. 
The  language  allows  an  operator  to 
request  a  variance  from  the  Director  for 
stripping  an  area  of  topsoil  if  the 
operator  can  demonstrate  that  the 
removal  of  topsoil  in  that  area  would  be 
technologically  infeasible.  While  noting 
that  the  concept  is  consistent  with  30 
CFR  816.22(b),  which  allows  the 
authority  to  approve  alternatives  on  a 
case-by-case  basis,  the  Secretary  felt 
that  some  outside  bounds  should  be 
placed  on  the  provision.  New  Mexico 
responded  that  the  provision  will  be 
used  only  to  the  extent  necessary  to 
insure  the  safety  of  equipment  operators 
removing  topsoil  materials  from  areas 
such  as  Ae  unstable  edges  of  mesa  tops, 
steep  outslopes  covered  with  large 
boulders,  or  steep  slopes  which  were 
covered  with  a  thin  veneer  of  soil  over 
bedrock  material  (See  Administrative 
Record  No.  NM  89).  The  State  pointed 
out  that  the  provision  places  an 
affirmative  burden  upon  an  operator  to 
demonstrate  infeasibility  to  the 
satisfaction  of  the  Director.  This 
approach  allows  changing  technology  to 
be  incorporated  into  each  specific 
decision  made  by  the  Director  in  a 
manner  that  specific  slope  limitations 
would  not.  The  Secretary  finds  that  New 
Mexico  provision  to  be  consistent  with 
30  CFR  816.22,  based  on  New  Mexico’s 
representation  as  to  the  scope  of  the 
vaiiance  stated  above. 

(iii)  In  the  original  submission  New 
Mexico  provided  a  different 
methodology  for  sediment  control  in 
New  Mexico  regulation  Section  20-41 
and  20-42  than  that  developed  in  30  CFR 
816.41  and  816.42.  The  State  was  asked 
to  provide  a  full  justification  and 
development  of  the  concept  of  regional 
difference  (See  Administrative  Record 
No.  58).  In  the  regulations  promulgated 
on  May  15, 1980,  and  submitted  to  the 
Secretary  on  June  11, 1980,  the  State  had 
changed  the  approach  sufficiently  to 
make  New  Mexico  regulations  20-41 
and  20-42  consistent  with  the 
comparable  federal  provisions. 

The  New  Mexico  regulations  as 
promulgated  follow  the  dictate  of  30 
CFl^  816.41(d)(1)  to  utilize  “changes  in 
the  flow  of  drainage  in  preference  to  the 
use  of  water  treatment  facilities."  The 
State  has  adopted  this  concept  and  has 
listed  examples  of  the  types  of 
techniques  that  might  be  used.  The 
additional  requirement,  not  present  in  30 
CFR  818.41,  that  such  drainage  control 
structures  be  capable  of  containing  and 
eliminating  all  surface  flow  that  would 
result  from  a  10-year,  24-hour 
precipitation  event  has  been  added  in 


the  New  Mexico  provision.  The  State 
provision  also  requires  that  an  operator 
must  submit  drainage  basin  information 
and  the  proposed  designs  of  such 
control  structures  as  part  of  a  permit 
application.  The  Director  then  has  the 
necessary  information  to  determine 
whether  these  changes  in  the  drainage 
pattern  are  adequate  to  contain  the 
hypothetical  event.  If  they  are  not, 
adequate  water  treatment  facilities  are 
then  required.  These  changes  have  made 
the  New  Mexico  provisions  consistent 
with  the  requirements  of  SMCRA  and 
the  regulations  promulgated  thereunder. 

(iv)  New  Mexico  regulation  20^52 
describes  the  requirements  for  surface 
and  ground  water  monitoring  to  which 
an  operator  must  adhere.  The  Secretary 
initially  questioned  whether  the 
language  in  the  New  Mexico  provision 
clearly  requires  an  operator  to  perform 
specific  tests  requested  by  the  Director 
(See  Administrative  Record  No.  58).  The 
Secretary,  upon  reevaluation  of  the  New 
Mexico  language,  is  satisHed  that  the 
provision  is  acceptable. 

(v)  New  Mexico  was  asked  to  explain 
the  role  of  the  State  Engineer  in  New 
Mexico  regulation  20-54.  The  Secretary 
was  concerned  about  the  position  of 
decision-making  authority  in  the  area  of 
water  rights  and  water  replacement. 

New  Mexico  explained  that  the 
authority  for  enforcement  and  regulation 
of  the  NMSMA  remains  with  the 
Director  in  all  instances  (See 
Administrative  Record  No.  NM  89).  The 
specific  approval  by  the  State  Engineer 
of  any  water  replacement  plan  under 
20-54  is  but  one  aspect  of  compliance 
which  must  be  met  by  an  operator  in 
addition  to  final  mine  plan  approval  by 
the  Director.  New  Mexico  feels  that  the 
State  Engineer’s  Office  has  specific 
expertise  which  enables  it  to  play  a  vital 
role  in  the  decision-making  process 
concerning  water  replacement.  New 
Mexico  also  notes  that  the  State 
Engineer  has  specific  authority 
stemming  from  a  separate  statute  to 
approve  any  dewatering  caused  by 
mining.  This  separate  statutory 
authority  is  consistent  with  the  intent  of 
SMCRA. 

(vi)  New  Mexico  was  asked  by  the 
Secretary  to  include  language  contained 
in  30  CFR  817.61,  enumerating  the  types 
of  blasting  activities  associated  with 
underground  mining  which  are  to  be 
regulated  (See  Administrative  Record 
No.  NM  58).  This  has  been  accomplished 
by  the  addition  of  Section  20-61  (d) 
which  is  consistent  with  30  CFR  817.61. 

(vii)  New  Mexico  regulation  20-112  as 
it  was  originally  submitted  appeared  to 
be  less  stringent  than  the  federal 
requirement  contained  in  30  CFR 
817.112.  The  State  had  omitted  language 
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requiring  that  a  “diverse,  effective,  and 
permanent  cover"  be  established.  The 
Secretary  requested  that  this  language 
be  incorporated  into  the  New  Mexico 
provision  (See  Administrative  Record 
No.  NM  58).  The  State  responded  by 
pointing  out  that  the  New  Mexico 
provision  governs  both  surface  and 
underground  mining  while  the  federal 
system  employs  two  distinct  provisions, 
30  CFR  816.112  and  30  CFR  817.112  (See 
Administrative  Record  No.  NM  89).  New 
Mexico  correctly  pointed  out  that  these 
two  provisions  contain  different 
standards  for  revegetation.  30  CFR 

817.112,  the  section  covering 
underground  mining,  establishes  a  less 
stringent  standard  for  the  substitution  of 
introduced  species  than  does  30  CFR 

816.112.  In  developing  its  provision  New 
Mexico  has  created  a  requirement 
equivalent  to  30  CFR  816.112.  The  New 
Mexico  standard  governs  both  surface 
and  underground  mining  and  instills  a 
stricter  standard  upon  the  underground 
operator  than  30  CFR  817.112.  The 
Secretary  agrees  with  the  New  Mexico 
interpretation,  and  finds  that  20-112  is 
acceptable. 

(viii)  New  Mexico  regulation  20-115 
allows  an  operator  to  demonstrate  that 
reclaimed  land  is  capable  of  supporting 
livestock,  grazing,  if  grazing  is  to  be  the 
postmining  land  use.  The  federal 
counterpart,  30  CFR  816.115  requires 
actual  grazing  on  and  mandatory  crop 
production  from  lands  proposed  as 
pasture  or  farmlands  as  a  postmining 
use.  The  Secretary  finds  that  the  New 
Mexico  standard  is  consistent  with  the 
intent  of  SMCRA  as  interpreted  by  the 
U.S.  District  Court  for  the  District  of 
Columbia  on  February  26, 1980  (p.  59). 
The  Court  Opinion  remanded  the  federal 
regulation  on  the  basis  that  it  exceeded 
the  statutory  authority  of  SMCRA  which 
requires  only  that  restored  lands  be 
“capable"  of  supporting  the  designated 
use.  Thus,  the  New  Mexico  standard  is 
acceptable. 

(ix)  New  Mexico  was  asked  by  the 
Secretary  to  clarify  the  concepts  of 
“acceptable  techniques  of  ecological 
measurement"  and  “historic  record"  as 
they  were  used  in  New  Mexico 
regulation  20-116  (See  Administrative 
Record  No.  NM  58).  New  Mexico 
responded  in  a  letter  to  Mr.  Rocky 
Beavers  of  the  Region  V  OSM  Office 
dated  April  28, 1980  (See  Administrative 
Record  No.  NM  102).  “Historic  record"  is 
a  body  of  data  and  information 
accumulated  over  a  period  of  time  that 
includes  both  cover  and  production.  The 
concept  of  “acceptable  techniques  of 
ecological  measurement"  includes 
measurements  of  cover,  production, 
density  and  diversity  measured  by 


quantifiable  and  not  merely  subjective 
means.  The  Secretary  finds,  based  on 
these  explanations,  Aat  20-116  is 
consistent  with  the  requirements  of 
SMCRA  and  30  CFR  816.116  and  30  CFR 

817.116.  New  Mexico  was  also  asked  to 
incorporate  the  concept  of  “half-shrub" 
into  the  definition  of  shrub  (See 
Administrative  Record  No.  NM  58).  In 
the  regulations  that  were  promulgated 
on  May  15, 1980,  New  Mexico  defined 
“half-shrub"  separately,  in  Section  1-5, 
consistent  with  the  federal  definition. 

This  is  acceptable  to  the  Secretary  and 
makes  20-116  consistent  with  30  CFR 

816.116. 

New  Mexico  was  also  asked  to  define 
the  term  “augmentation"  (See 
Administrative  Record  No.  NM  58).  In 
the  regulations  that  were  promulgated 
on  May  15, 1980,  in  regulation  1-5,  this 
was  done  in  a  manner  acceptable  to  the 
Secretary. 

New  Mexico  regulation  20-116  as 
originally  submitted  omitted  the  term 
“ground  cover".  The  Secretary  was 
concerned  that  a  problem  would  be 
created  when  this  provision  was  linked 
with  the  bonding  principles.  The  State 
was  asked  to  include  the  term  in  its 
.  regulation  (See  Administrative  Record 
No.  NM  58).  In  the  regulation 
promulgated  May  15, 1980  the  State  has 
included  the  term. 

(x)  In  the  original  submission  of 
February  28, 1980,  New  Mexico 
regulation  20-117  did  not  contain 
specific  stocking  rates  for  trees  and 
shrubs  as  in  30  CFR  816.117.  In  New 
Mexico  regulation  20-117(b)(l),  as 
promulgated  bn  May  15, 1980,  the  State 
places  the  determination  of  minimum 
stocking  rates  under  the  authority  of  the 
State  forester.  In  a  letter,  dated 
September  10, 1980,  to  Ed  Kelly,  Chief, 
Bureau  of  Surface  Mining,  the  State 
forester  explained  the  bases  for  his 
determinations  of  minimum  stocking 
rates.  The  Secretary  finds  this 
explanation  an  insufficient  basis  on 
which  to  find  that  the  State  forester  will 
assure  stocking  at  rates  which  equal  or 
exceed  the  federal  standards  and  has 
made  the  correction  of  this  deficiency  a 
condition  of  approval.  The  State  may 
wish  to  submit  additional  information 
meeting  the  requirements  of  30  CFR 
731.13  in  meeting  this  condition  of 
approval. 

Note. — Paragraphs  {xi)-(xvi)  below  relate 
to  performance  standards  for  roads.  Since  the 
federal  rules  on  roads  were  remanded  by  the 
District  Court,  any  problems  or  issues 
mentioned  in  these  paragraphs  do  not 
constitute  a  basis  for  approval  or  disapproval 
of  the  New  Mexico  program.  These 
paragraphs  are  printed  here  for  purposes  of 
providing  a  complete  discussion  of  the  review 
process. 


(xi)  New  Mexico  regulation  20-150  as 
originally  submitted  did  not  contain  a 
requirement  that  all  road  design  be 
certified  by  a  registered  professional 
engineer.  This  requirement  was  added 
to  the  regulation  as  it  was  promulgated 
on  May  15, 1980.  Since  the  District  Court 
remanded  30  CFR  816.150,  the  federal 
rule  analogous  to  New  Mexico’s  Section 
20-150,  New  Mexico's  provision  need 
not  be  evaluated  against  the  federal 
rule. 

(xii)  Section  20-152  of  the  New 
Mexico  regulations  allows  surface 
shaping  as  a  technique  for  erosion 
control  in  lieu  of  revegetation.  The 
Secretary  requested  further  clarification 
to  be  certain  that  equivalent 
environmental  protection  is  achieved 
(see  Administrative  Record  No.  NM  58). 
New  Mexico  responded  that  this 
technique  was  added  specifically  to  be 
certain  that  a  sound  methodology  was 
present  in  the  regulations  for  dealing 
with  the  situation  where  a  road  is  cut 
through  bedrock  outcrops.  In  that 
specific  case,  covering  slopes  with 
topdressing  material  in  preparation  for 
attempts  to  revegetate  would  be  futile. 
The  topdressing  would  not  remain  in 
place  and  this  would  lead  to  erosion 
problems  and  high  sediment 
contributions  to  runoff  water.  The  State 
asserted  that  the  only  viable  method  for 
handling  erosion  control  in  that  specific 
situation  is  the  use  of  surface  shaping 
(see  Administrative  Record  No.  NM  89). 
The  Secretary  agrees  that  this  is 
consistent  with  Section  515(b)(17)  of 
SMCRA.  Since  the  District  Court 
remanded  30  CFR  816.152,  the  federal 
rule  analogous  to  New  Mexico's  Section 
20-152,  New  Mexico’s  provision  need 
not  be  evaluated  against  the  remanded 
federal  rule. 

The  Secretary  was  also  concerned 
that  New  Mexico  had  omitted  from 
Section  20-152,  requirements  present  in 
30  CFR  816.152  detailing  specifications 
for  base  material,  and  requirements 
calling  for  structural  foundation 
analysis,  compaction  design 
specifications,  lift  limits  and  moisture 
content  (see  Administrative  Record  No. 
NM  58).  In  the  regulation  as  promulgated 
on  May  15, 1980,  New  Mexico  has 
included  these  requirements.  The 
Secretary  agrees  that  this  is  consistent 
with  Section  515(b)(17)  of  SMCRA.  Since 
the  District  Court  remanded  30  CFR 
816.152,  the  federal  rule  analogous  to 
New  Mexico’s  Section  20-152,  New 
Mexico’s  provision  need  not  be 
evaluated  against  the  federal  rule. 

(xiii)  New  Mexico  regulation  20-156 
calls  for  the  restoration  of  natural 
drainage  at  such  times  as  roads  are 
reclaimed  unless  it  can  be  demonstrated 
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to  the  Director  that  such  restoration  will 
not  enhance  environmental  values.  The 
Secretary  is  concerned  about  the  intent 
of  this  provision  which  differs  from  the 
absolute  requirement  in  30  CFR  816.156 
for  restoration  of  natural  drainage.  In 
explaining  the  regulation.  New  Mexico 
stated  that  this  latitude  was  necessary 
to  deal  with  specific  instances  where 
environmental  damage  could  be 
minimized  by  using  a  different  drainage 
pattern  than  that  which  was  present 
prior  to  mining  (see  Administrative 
Record  No.  NM  89).  New  Mexico 
pointed  out  as  an  example  a  situation  in 
which  a  culverted  road  created  during 
the  mining  process  crosses  a  drainage 
above  a  deep  headcutting  area  in  an 
arroyo.  The  headcutting  commenced 
prior  to  mining.  The  culverted  crossing 
serves  to  impede  the  flow  of  flood 
waters  and  leads  to  reduced 
headcutting.  The  retention  of  the 
culverted  crossing  as  part  of  the 
reclamation  plan  would  serve  to 
enhance  environmental  protection  by 
slowing  the  erosion  headcutting  to  a 
greater  degree  than  would  the 
restoration  of  the  natural  drainage.  The 
State  feels  and  Secretary  agrees,  that 
the  retention  of  such  structures  might,  in 
some  cases,  achieve  the  long  term 
benefit  of  reduced  erosion.  The 
Secretary  believes  that  this  is  consistent 
with  the  requirements  of  Sections 
515(b)(4),  515(b)(10),  and  515(b)(17)  of 
SMCRA.  Since  the  District  Court 
remanded  30  CFR  816.156,  the  federal 
rule  analogous  to  New  Mexico’s  Section 
20-156,  New  Mexico’s  provision  need 
not  be  evaluated  against  the  federal 
rule. 

(xiv)  New  Mexico’s  regulation  20-171 
allows  the  use  of  stream  fords  as  a 
general  practice  for  Class  III  roads.  30 
CFR  816.171  allows  fords  only  in 
situations  of  a  temporary  nature.  The 
Secretary  is  concerned  about  this 
apparent  contradiction.  New  Mexico 
explained  that  the  usage  of  such  roads 
will  certainly  be  limited  (Administrative 
Record  number  NM  89).  New  Mexico 
envisions  allowing  this  practice  in 
connection  with  roads  that  are  used  on 
an  infrequent  basis  for  carrying  out 
environmental  monitoring  tasks.  New 
Mexico  realizes  that  the  concern  with 
the  usage  of  such  fords  is  the  possibility 
of  contributing  additional  sediment 
loads  to  stream  waters.  The  State  points 
out  that  these  fords  will  be  allowed  only 
in  dry  arroyo  situations.  The  State  has 
also  agreed  to  include  a  stipulation  in  ail 
permits  that  prohibits  the  use  of  the 
drainage  grade  crossing  at  any  time 
when  water  is  flowing.  The  Secretary 
believes  that  this  explanation  and 
agreement  by  the  State  insures  that  the 


New  Mexico  regulation  will  provide  a 
degree  of  protection  that  is  consistent 
with  Section  515(b)(18)  of  SMCRA.  Since 
the  District  Court  remanded  30  CFR 
816.171,  the  federal  rule  analogous  to 
New  Mexico’s  Section  20-171,  the 
federal  rule  analogous  to  New  Mexico’s 
Section  20-171,  New  Mexico’s  provision 
need  not  be  evaluated  against  the 
federal  rule. 

(xv)  New  Mexico  regulation  20-173 
does  not  specify  a  culvert  design  size 
sufficient  to  pass  a  1-year  6-hour 
precipitation  event  as  the  standard  for 
Class  III  roads.  The  Secretary  noted  this 
omission  in  OSM’s  review  and  informed 
the  State  (Administrative  Record 
Number  NM  58).  New  Mexico  responded 
that  the  design  criteria  specified  in  30 
CFR  816.173  may,  in  some  instances,  not 
be  of  sufficient  size  to  safely  pass  runoff 
from  intense  thunderstorms  that  are  not 
classifiable  under  the  1-year  6-hour 
event  criteria.  New  Mexico  wants  to 
retain  the  prerogative  to  require  larger 
culverts  in  specific  areas  of  the  State 
(Administrative  Record  Number  NM  58). 
The  Secretary  finds  that  this  is 
consistent  with  the  requirements  of 
Sections  515(b)(10)  and  515(b)(17)  of 
SMCRA.  Since  the  District  Court 
remanded  30  CFR  816.173,  the  federal 
rule  analogous  to  New  Mexico’s  Section 
20-171,  New  Mexico’s  provision  need 
not  be  evaluated  against  the  federal 
rule. 

(xvi)  New  Mexico  regulation  20-172 
has  omitted  grade  limits  contained  in  30 
CFR  816.172.  The  Secretary  requested 
that  these  grade  limitations  be  included 
in  the  regulation  or  in  the  alternative, 
that  the  State  produce  a  demonstration 
of  equivalent  grade  and/or  erosion 
control  (Administrative  Record  Number 
NM  58).  New  Mexico  responded  that 
Class  III  roads  are  considered  as  light 
duty  roads  by  the  State  and  that  the 
category  may  include  existing  four- 
wheel  drive  roads  or  other  existing 
roads  which  traverse  steep  terrain  by 
employing  short  S-curves 
(Administrative  Record  Number  NM  89). 
These  roads,  which  would  be  subject  to 
limited  use,  would  exceed  the  standards 
of  the  federal  provision.  Reconstruction 
of  such  roads  to  meet  the  requirements 
of  30  CFR  818.172(a)(i)  and  (iii)  would 
create  substantial,  unnecessary  damage 
to  the  environment. 

In  the  case  of  the  construction  of  new 
Class  III  roads,  less  environmental 
damage  may  be  done  and  less  land  area 
disturbed  under  a  system  which  allows 
the  Director  to  make  a  case-by-case 
determination  of  erosion  control 
methodology.  New  Mexico  cites  the  case 
of  a  road  traversing  a  steep  bedrock 
outcrop  area  as  an  example.  The 


Secretary  agrees  with  New  Mexico’s 
position  and  finds  that  20-172  is 
consistent  with  the  requirements  of 
Sections  515(b)(10)  and  515(b)(17)  of 
SMCRA.  Since  the  District  Coiul 
remanded  30  CFR  816.172,  the  federal 
rule  analogous  to  New  Mexico’s  Section 
20-172,  New  Mexico’s  provision  need 
not  be  evaluated  against  the  federal 
rule. 

(xvii)  New  Mexico  regulation  20-72(b) 
places  discretion  in  the  Director  for 
determining  when  subdrain  systems  will 
be  required  for  fills.  The  Secretary 
requested  clarification  as  to  the 
intended  extent  of  this  discretion  (see 
Administrative  Record  No.  NM  58).  New 
Mexico  explained  that  subdrain  systems 
will  be  required  in  most  instances  (see 
Administrative  Record  No.  NM  58).  The 
statement  went  on  to  say  that  the 
implementation  of  this  provision  allows 
the  State  the  latitude  to  evaluate  each 
disposal  area  on  a  case-by'^ase  basis  in 
relation  to  size  or  other  alternatives  for 
disposal  of  excess  spoil.  New  Mexico 
also  noted,  and  the  Secretary  agrees, 
that  this  discretionary  approach  is 
consistent  with  the  suspension  of  30 
CFR  816.83(a)  and  30  CFR  817.83(a) 
insofar  as  those  regulations  preclude  an 
exemption  fi’om  the  imderdrain 
requirement  for  coal  processing  waste 
banks  where  an  operator  can 
demonstrate  an  alternative  to  the 
required  subdrainage  system  would 
ensure  structuiral  integrity  of  the  waste 
bank  and  protection  of  ground  and 
surface  water  quality. 

The  State  explained  further  that  New 
Mexico  does  not  have  topographical 
features  in  coal  producing  areas  which 
could  result  in  spoil  fills  being  defined 
as  “valley  fills”  within  the  meaning  of 
SMCRA.  Additionally,  there  are 
virtually  no  coal  producing  areas  where 
seeps  or  springs  are  present  so  the  only 
drainage  to  be  passed  through  any 
constructed  subdrain  would  occur  after 
precipitation  events.  Because  of  high 
natural  erosion  rates  and  resulting  high 
sediments  loads  in  nmoff,  rock  drains 
would  be  ineffectual.  Springs  in  coal 
mining  areas  are  rare,  and  a  spoil  fill 
will  not  be  approved  in  area  with  a 
spring  or  spring  drain  (Administrative 
Record  No.  NM  119).  Based  on  these 
representations,  the  Secretary  finds  that 
the  New  Mexico  provision  is  consistent 
with  30  CFR  816.72  and  817.72. 

(xviii)  In  reviewing  the  New  Mexico 
program  the  Secretary  raised  several 
questions  concerning  the  consistency  of 
the  proposed  State  provisions  with 
elements  of  30  CFR  Chapter  VII,  which 
were  mooted  by  the  decisons  of  the 
District  Court  in  the  District  of  Columbia 
(see  Administrative  Record  No.  NM  58). 
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The  provisions  which  were  questioned 
include: 

(A)  New  Mexico  regulation  20-41  and 
all  other  regulations  in  the  New  Mexico 
program  where  the  term  “permit  area” 
has  supplanted  the  term  “mine  plan 
area"  the  latter  of  which  is  used  in  the 
federal  regulations. 

(B)  New  Mexico  regulation  20-83 
insofar  as  it  allows  discretion  to  vest 
with  the  Director  to  decide  when  waste 
banks  are  to  be  permitted  without  a 
subdrainage  system. 

(C)  New  Mexico  regulation  20-111, 
insofar  as  it  allows  an  operator  to 
demonstrate  capability  of  production 
rather  than  actual  achievement  of 
production  as  a  test  of  revegetation 
success.  In  line  with  the  Coiut  opinion. 
New  Mexico  does  not  have  to  make  any 
regulatory  changes  at  this  time.  If  the 
Secretary  decides  to  appeal  these 
particular  provisions,  and  is  successful, 
the  State  will  be  provided  sufficient 
opportunity  to  add  them  to  the  New 
Mexico  program. 

(xix)  New  Mexico  regulation  20-71 
inadvertently  omits  the  requirement  of 
30  CFR  816.71  calling  for  keyway  cuts 
and  rock  toe  buttresses.  The 
promulgated  regulation  is  written  as  an 
incomplete  sentence,  and  the  State  has 
agreed  to  make  an  appropriate 
correction  as  a  condition  of  approval. 

(xx)  New  Mexico  regulatidn  25-11,  the 
functional  equivalent  of  30  CFR  824.11, 
differs  from  its  federal  counterpart  in 
that  it  does  not  require  an  operator  to 
leave  an  outcrop  barrier  during  the 
course  of  mountaintop  removal  in 
certain  limited  situations.  The  State 
explained  that,  at  present,  there  is  no 
mountain  top  removal  mining  within  the 
State,  and  no  such  mining  is  anticipated 
in  the  future.  The  State  agreed,  if  and 
when  such  mining  occurs  in  New 
Mexico,  to  promulgate  an  acceptable 
regulation  (Administrative  Record  No. 
NM 119).  The  Secretary,  therefore,  finds 
regulation  25-11  acceptable. 

(xxi)  New  Mexico  regulation  20-116 
does  not  provide  for  the  approval  of  the 
Director,  OSM,  for  any  change  in  the 
guidelines  for  measuring  success  of 
revegetation  as  in  30  CFR  816.116.  The 
State  explained,  however,  that  at  no 
time  does  it  intend  to  apply  standards 
that  have  not  been  approved  by  the 
Secretary  (Administrative  Record  No. 
NM  119).  This  representation  by  the 
State  is  part  of  the  approved  program, 
and  violation  of  this  undertaking  will  be 
deemed  by  the  Secretary  to  constitute  a 
failure  to  implement  the  approved 
program.  The  Secretary  believes  that 
any  person  who  so  wishes  could  hold 
the  State  to  this  undertaking  if  the  State 
attempted  to  change  the  standards 
without  OSM  approval.  On  this  basis. 


the  Secretary  finds  New  Mexico  20-116 
acceptable. 

(d)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  New 
Mexico  laws  and  regulations  and  the 
New  Mexico  program  includes 
provisions  to  implement,  administer  and 
enforce  a  permit  system  consistent  with 
30  CFR  Chapter  VII,  Subchapter  G. 
Approval  is  based  on  the  following 
considerations  and  representations 
made  by  New  Mexico  concerning  New 
Mexico  law  and  regulations  on  permit 
requirements: 

(i)  30  CFR  770.12  requires  a 
demonstration  of  coordination  with 
other  federal.  State  and  local  agencies 
and  consultation  with  State  and  federal 
agencies  concerning  fish  and  wildlife, 
related  environmental  values,  and 
historic,  cultural  and  archeological 
values.  The  Secretary  is  concerned  that 
the  original  submission  did  not 
adequately  address  the  consultation 
requirements.  New  Mexico  was 
requested  to  provide  additional 
clarifying  material  explaining  in  greater 
detail  the  manner  in  which  the 
consultation  process  would  work  (see 
Administrative  Record  No.  NM  58).  New 
Mexico  provided  a  letter,  signed  by  both 
the  State  Archeologist  and  the  State 
Historic  Preservation  Officer,  detailing 
the  step-by-step  procedures  to  be 
followed  in  the  case  of  cultural 
properties  reviews.  New  Mexico  also 
provided  a  copy  of  a  memorandum  of 
agreement  between  the  Fish  and 
Wildlife  Service  and  the  State  Game 
and  Fish  Department,  detailing  the 
duties  of  each  in  instances  when 
endangered  or  threatened  species  are 
concerned  (see  Administrative  Record 
No.  NM  68).  The  Secretary  is  fully 
satisfied  that  the  State  of  New  Mexico 
has  demonstrated  a  thorough 
consultation  procedure  in  accordance 
with  30  CFR  770.12. 

(ii)  New  Mexico’s  original  submission 
contained  no  equivalent  to  30  CFR 
776.14  detailing  the  public  participation 
requirements  for  coal  exploration 
approval.  The  Secretary  asked  the  State 
to  provide  for  this,  and  the  regulations 
promulgated  on  May  15, 1980,  include  a 
Section  6-14  which  is  consistent  with  30 
CFR  776.14. 

(iii)  In  reviewing  New  Mexico 
regulation  8-19,  concern  was  raised  that 
this  provision  did  not  contain  a 
mechanism  for  ensuring  that  the 
regulatory  authority  would  be  able  to 
require  all  of  the  data  from  an  applicant 
necessary  to  make  an  evaluation  of 
revegetation  success  (see 
Administrative  Record  No.  NM  58).  In 
the  regulation  as  promulgated  on  May 
15, 1980,  the  State  added  8-19(a)(8)  and 


(e)  which  are  consistent  with  30  CFR 
779.19  and  783.19. 

(iv)  In  the  original  submission.  New 
Mexico  regulation  8-20  was  drafted  in 
such  a  manner  that  it  appeared  that  the 
applicant  would  play  a  role  in 
determining  the  level  of  study  for  fish 
and  wildlife.  The  Secretary  requested 
that  this  be  clarified  (see  Administrative 
Record  No.  NM  58).  In  the  regulation 
promulgated  on  May  15, 1980  the 
language  was  changed  so  that  it  clearly 
states  that  such  a  determination  will  be 
made  by  the  Director  in  consultation 
with  appropriate  agencies.  However,  30 
CFR  779.20  and  30  CFR  783.20  were 
remanded  by  the  District  Court  in  its 
February  26, 1980,  opinion  and 
accordingly  the  State  provisions  have 
been  affirmatively  disapproved. 

(v)  Section  8-24  of  the  New  Mexico 
regulations  requests  the  names  of 
present  owners  of  lands  adjacent  to  the 
permit  area  where  available.  30  CFR 
779.24  does  not  contain  this  limitation. 
The  Secretary  requested  that  New 
Mexico  provide  an  explanation  (see 
Administrative  Record  No.  NM  58).  New 
Mexico  responded  that  in  certain  areas 
of  the  State,  land  ownership  may  not  be 
ascertainable  even  through  diligent 
efforts  (see  Administrative  Record  No. 
NM  89).  The  State  has  numerous 
Spanish  Land  Grants  which  are  not 
required  to  be  recorded  with  State 
agencies.  The  Land  Grant  may  date  from 
the  17th  century,  and  it  is  possible  that 
the  original  grantee  could  have  as  many 
as  8,000  descendants,  all  with  some 
color  of  title.  Many  are  likely  to  be 
completely  unaware  of  their  own 
interest  in  the  property.  Rather  than 
require  an  operator  to  produce  all  of 
those  names,  the  State  will  require  a 
statement  that  such  land  is  indeed  a 
Land  Grant,  and  the  name  of  the  Grant 
would  be  made  a  part  of  the  public 
notices.  Based  on  this  limited 
application  of  the  “where  available” 
language,  the  Secretary,  finds  the  New 
Mexico  variant  acceptable  as  a  State 
window  under  30  CFR  731,13. 

(vi)  New  Mexico  regulation  11-19(0) 
governing  “criteria  for  permit  approval 
or  denial”  uses  the  term  “indigenous  to 
the  state”  in  conjunction  with  coverage 
for  activities  that  would  not  affect  the 
continued  existence  of  endangered  or 
threatened  species.  The  placement  of 
this  term  within  the  New  Mexico 
regulation  expressly  limits  protection  to 
only  those  species  that  are  “native,  not 
introduced,  or  immigrates  under  its  own 
power  into  an  area.”  Adequate 
protection  would  not  be  provided  to 
migratory  species  pr  species  that  merely 
pass  through  the  state  periodically,  but 
do  not  necessarily  establish  any  form  of 
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permanent  resident  status.  The  State,  in 
11-19(0)  does  adequately  protect 
adverse  modification  of  critical  habitats 
by  reference  to  State  and  federal  law. 
Reference  to  the  federal  law  relating  to 
endangered  or  threatened  species, 
however,  is  missing  within  the  context 
of  New  Mexico’s  11-19(0).  The  Secretly 
has  determined  that  to  adequately 
reflect  the  provisions  of  30  CFR 
786.19(0),  a  direct  reference  to  the 
Endangered  Species  Act  of  1973  is 
needed  following  the  phrase  “indigenous 
to  the  state.”  The  state  has  expressed 
concern  over  the  identified  potential 
conflict  of  the  language  in  the  federal 
Endangered  Species  Act  with  the  New 
Mexico  Wildlife  Conservation  Act  and 
contends  that  adequate  protection  is 
provided  under  existing  State  or  federal 
laws.  The  State  cites  sections  4(D), 

6(C)(1)  of  the  Endangered  Species  Act  of 
1973  and  17-2-37,39,40  of  the  State 
Wildlife  Conservation  Act  as  the  basis 
for  its  contention. 

The  Secretary  is  sensitive  to  the 
State's  contention  and  is  convinced  that 
the  state  intended  to  provide  the 
protection  equivalent  to  30  CFR 
786.19(0).  However,  the  State  regulation 
11-19(0)  as  written,  does  not  adequately 
express  this  intention  and  must  be 
corrected  as  outlined  above.  The  State 
has  agreed  to  make  an  appropriate 
modification  as  a  condition  of  approval. 

The  Secretary  is  also  concerned  about 
the  reference  in  this  regulation  to  the 
State  Wildlife  Conservation  Act.  The 
State  Act  allows  the  capture,  removal  or 
destruction  of  endangered  species  in 
circumstances  which  the  Endangered 
Species  Act  of  1973,  Pub.  L  93-205,  does 
not.  The  Secretary  requested  that  New 
Mexico  state  that  it  clearly  recognizes 
the  preemptory  effect  of  the  federal  law 
in  situations  where  the  two  statutes 
conflict  (see  Administrative  Record  No. 
NM  58).  New  Mexico  has  stated  to  the 
Secretary  that  the  Endangered  Species 
Act  preempts  the  State  Wildlife 
Conservation  Act  in  this  regard.  To 
confirm  this  the  Secretary  is  specifically 
setting  aside,  under  Section  505(b)  of 
SMCRA,  those  portions  of  the  State 
Wildlife  Conservation  Act  which 
conflict  with  provisions  of  SMCRA 
related  to  the  Endangered  Species  Act  of 
1973. 

(vii)  New  Mexico  regulation,  10-19 
governing  the  procedures  to  be  used  in 
sufface  coal  mining  and  reclamation 
operations  on  areas  or  adjacent  to  areas 
including  alluvial  valley  floors,  includes 
language  not  found  in  30  CFR  785.19. 
New  Mexico  has  added  a  prudent 
person  test  to  the  determination  of  an 
alluvial  valley  floor’s  existence  based 
on  the  capability  of  an  area  to  be  flood 


irrigated.  The  Secretary  requested  a 
clariHcation  of  the  manner  in  which  that 
test  would  be  implemented.  New 
Mexico  responded  by  pointing  out  that 
this  test  is  but  one  of  three  distinct  tests 
employed  separately  to  determine 
whether  or  not  sufficient  water  exists  to 
sii))port  agricultural  activities  (see 
Administrative  Record  No.  NM  89).  It  is 
utilized  only  in  the  instance  in  which  the 
Director  attempts  to  determine  whether 
or  not  an  area  is  capable  of  being  flood- 
irrigated.  If  the  area  under  study  is  being 
flood-irrigated  or  has  a  recent  history  of 
flood-irrigation  or  if  it  can  be 
determined  that  subirrigation  is  present, 
then  the  prudent  person  test  is  never 
utilized.  This  test  plays  a  role  only  if  a 
determination  needs  to  be  made 
concerning  the  capability  of  an  area  to 
sustain  flood  irrigation.  The  State 
explains  further  that  such  a 
determination  will  not  rest  upon 
historical  antecedents,  but  upon  an 
economic  analysis  which  fully  considers 
the  elements  of  technological  change 
and  long-term  climatic  change.  The 
State  points  out  that  this  test  is  implied 
in  the  federal  language,  for  without  such 
a  test,  many  arid  areas  of  appropriate 
configuation  could  be  initially 
determined  to  bear  alluvial  valley  floors. 
The  Secretary  agrees  with  the 
explanation  and  finds  the  provision  to 
be  consistent  with  30  CFR  785.19. 

(viii)  New  Mexico  regulation  9-39 
entitled,  "Subsidence  Information  and 
Control  Plan,’’  employs  a  procedural 
study  approach  different  from  the 
approach  taken  in  30  CFR  784.20.  The 
federal  regulation  requires  than  an 
applicant,  “shall  include  a  survey  which 
shall  show  whether  structures  or 
renewable  resource  lands  exist  within 
the  proposed  permit  and  adjacent  area, 
and  whether  subsidence,  if  it  occurred, 
could  cause  material  damage  or 
diminution  of  reasonably  foreseeable 
use  of  such  structures  or  renewable 
resource  land.”  In  reviewing  this 
requirement  and  the  preamble  to  the 
federal  regulations,  the  Secretary 
believes  that  the  clear  intent  is  to 
identify  structures  and  renewable 
resources  subsquent  to  the 
establishment  of  the  premise  that  some 
subsidence  is  inevitable  and  its  effects 
may  reach  the  surface  at  some  point.  If 
any  such  structures  and  resources  exist, 
procedures  are  outlined  and  implied  for 
determining  their  initial  status  and  for 
predicting,  monitoring  and  controlling 
subsidence  if  it  occurs. 

The  New  Mexico  regulation  has 
reversed  the  procedure.  9-39(1)  requires 
a  “map  of  the  proposed  permit  and 
adjacent  areas  identifying  the  specific 
areas  in  which  subsidence  is  anticipated 


as  a  consequence  of  underground 
operations  during  the  life  of  the  permit.” 
The  requirement  appears  to  limit  the 
area  of  concern  to  that  “of  the  proposed 
permit  and  adjacent  areas,”  and  may, 
therefore,  fail  to  address  the  gross 
relationships  of  contiguous,  permitted 
underground  operations.  The 
requirement  addresses,  “areas  in  which 
subsidence  is  anticipated  *  *  *  during 
the  life  of  the  permit.”  The  permit  life  of 
five  years  is  likely  to  be  far  too  short  a 
time  span  as  subsidence  has  been 
known  to  occur  scores  of  years  after 
mining  ceases.  The  stipulation 
“anticipated”  is  not  the  same  standard 
as  the  federal  language  “may  occur.” 
That  type  of  standard  requires  a 
professional  judgment  fiom  one  with 
specific  expertise  in  subsidence. 

It  also  iiifers  a  position  of  scientific 
certainty,  which  is  extremely  difficult,  if 
not  impossible,  to  identify.  'The  State 
explained,  however,  that  it  requires  a 
complete  description  of  mining 
techniques,  effects  of  subsidence 
description  of  any  structures  and 
renewable  resource  lands,  within  the 
angle  of  draw  above  the  underground 
operation  (Administrative  Record  No. 
NM  119).  The  Secretary  understands  this 
to  mean  that  no  permit  may  be  issued  in 
New  Mexico  unless  such  information 
has  been  provided  in  the  permit 
application.  Based  on  this 
representation,  the  Secretary  finds  New 
Mexico  regulation  9-39(a)(l)  consistent 
with  30  CFR  784.20. 

(e)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  New  Mexico  laws  and  the  New 
Mexico  program  includes  provisions  to 
regulate  coal  exploration  consistent 
with  30  CFR  776  and  815,  and  to  prohibit 
coal  exploration  that  does  not  comply 
with  30  CFR  776  and  815.  The  following 
specific  issue  was  considered  by  the 
Secretary  in  evaluating  New  Mexico  law 
and  regulations  on  coal  exploration. 

New  Mexico  regulation  19-15,  which 
is  the  coimterpart  of  30  CFR  815.15,  has 
added  language  that  allows  an 
exemption  to  the  retium  to  original 
contour  if,  “the  Director  determines  that 
such  action  would  cause  excessive 
environmental  degradation”.  New 
Mexico  explained  that  the  provision  is 
intended  to  provide  the  Director  with  a 
method  to  prevent  environmental 
problems  such  as  excessive  erosion  and 
excessive  sedimentation  that  might 
result  from  reclamation  to  AOC  on 
exploration  sites  located  in  areas  with 
unstable  geologic  material  on  slopes 
that  are  greater  than  3:1  (see 
Administrative  Record  No.  NM  89). 

While  the  Secretary  realizes  the 
potential  benefit  that  might  be  derived 
from  implementing  this  provision,  he  is 
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not  convinced  that  this  is  the  best 
method  for  dealing  with  the  problem.  As 
it  stands,  the  provision  is  too  open- 
ended.  and  in  order  to  secure  approval 
the  State  must  place  some  limitations  on 
this  discretion.  The  Secretary  has, 
therefore,  conditioned  approval  of  the 
New  Mexico  program  upon  modification 
of  regulation  19-15  in  a  manner  which  is 
consistent  with  30  CFR  815.15. 

(f)  New  Mexico  laws  and  the  New 
Mexico  program  require  that  persons 
extracting  coal  incidental  to 
government-financed  construction 
maintain  information  on  site  consistent 
with  30  CFR  707. 

(g)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  the 
NMSMA  and  Section  29-12  of  the  New 
Mexico  regulations,  and  the  New 
Mexico  program  provides  provisions  to 
enter,  inspect,  and  monitor  all  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Indian 
and  non-federal  land  within  New 
Mexico,  consistent  with  Section  517  of 
SMCRA  and  Subchapter  L  of  30  CFR. 
Approval  is  based  upon  the  following 
representations  made  by  New  Mexico 
concerning  New  Mexico  law: 

(i)  NMSA  69-25A-21B  includes 
language  that  is  different  from  the 
language  found  in  the  federal 
counterpart.  Section  517(b)(2)  of 
SMCRA.  The  federal  provision  employs 
the  terminology  “hydrologic  balance  of 
water  use,"  while  the  State  statute  uses 
the  phrase  “water  supply  for  water 
users.”  New  Mexico  also  makes  the 
same  substitution  in  its  counterpart  to 
SMCRA  Sections  510(b)(3).  515(b)  and 
516(b)(9).  The  Secretary  requested  an 
Attorney  General’s  Opinion  concerning 
the  equivalency  of  the  two  phrases  (see 
Administrative  Record  No.  NM  58).  The 
State  responded  with  an  Opinion  on 
August  7, 1980.  Additionally,  the  State 
pointed  to  NMSA  69-25A-10(b)(l)  and 
Chapter  148, 1980,  Laws  of  New  Mexico, 
sections  4  and  8(A)  as  providing 
protection  of  both  water  quality  and 
quantity.  ’The  Secretary  finds  that  New 
Mexico  adequately  protects  both  water 
quality  and  quantity,  and  its  use  of  the 
phrase,  “water  supply  for  water  users." 
in  the  context  of  its  program  submission, 
is  acceptable.  See  Administrative 
Record  No.  NM  110.  The  Secretary 
believes  that  protection  of  water  users 
means  not  only  water  used  directly  by 
people  or  commercial  enterprises,  but 
also  water  which  naturally  supports 
vegetation  and  wildlife. 

(ii)  NMSA  69-25A-2H  provides  that 
certain  material  can  be  kept  confidential 
if  required  by  law.  SMCRA  Section 
517(f)  makes  no  such  provision.  At  a 
meeting  between  representatives  of  the 
State  and  OSM  on  ^ptember  5, 1980, 


New  Mexico  represented  that  the  only 
information  that  could  be  kept 
confidential  was  data  on  coal 
production,  coal  exploration,  and 
archeological  sites  (Administrative 
Record  No.  NM  110).  The  Secretary 
understands  that  only  material  in  those 
categories  which  would  be  deemed 
confidential  under  Sections  507(b)(17), 
508(a)(12)  and  512(b)  will  remain 
confldential.  Based  on  this 
representation,  the  Secretary  finds 
NMSA  69-25A-2H  consistent  with 
SMCRA  Section  517(f). 

(iii)  New  Mexico  regulation  29-ll(c) 
does  not  include  all  of  the  language  of 
the  federal  counterpart,  30  CFR 
840.11(d)(i),  which  states  that 
inspections  will  “be  carried  out  on  an 
irregular  basis  so  as  to  monitor 
compliance  at  all  operations,  including 
those  which  operate  nights,  weekends, 
or  holidays.”  ’The  Secretary  requested 
clarifying  information  stating  the  policy 
of  the  regulatory  agency.  'The  State 
responded  that  inspections  will  be 
conducted  whenever  necessary 
including  nights,  weekends  or  holidays 
(Administrative  Record  No.  NM  119). 

The  Secretary  finds  that  this  is 
consistent  with  the  requirements  of 
Section  517(c)  of  SMCRA. 

(iv)  New  Mexico  regulation  29- 
ll{d)(i),  the  counterpart  of  30  CFR 

840.12,  does  not  contain  the  federal 
language  which  details  that  inspections 
may  be  carried  out  without  a  search 
warrant.  The  Secretary  requested  that 
New  Mexico  submit  an  Attorney 
General’s  Opinion  explaining  that  New 
Mexico  law  confers  a  right  of  entry 
equivalent  to  the  federal  regulation  (see 
Administrative  Record  No.  NM  58).  On 
August  7, 1980,  New  Mexico  complied 
with  this  request  and  provided  an 
Attorney  General’s  Opinion  explaining 
that  a  search  warrant  is  necessary  only 
to  enter  a  building  and  inspect  if  the 
operator  does  not  consent  to  entry.  'This 
rationale  is  consistent  with  the 
Preamble  to  the  federal  regulations  at 
page  15295,  and  as  such,  the  Secretary 
finds  the  provision  consistent  with  30 
CFR  840.12. 

(v)  The  narrative  for  the  New  Mexico 
program  discusses  “Inspection  and 
Monitoring  Pocedures”  on  page  25. 
Although  New  Mexico’s  regulations 
clearly  require  mandatory  enforcement, 
in  the  third  paragraph  of  the  discussion 
New  Mexico  indicates  that,  “when  an 
inspection  is  made  and  problem 
situations  are  noted,  these  conditions 
are  immediately  brought  to  the  attention 
of  company  officials  and  remedial 
action  is  recommended.  ”  (emphasis 
added)  New  Mexico  submitted 
clarifying  information  assuring  the 


Secretary  that  this  does  not  in  any  way 
indicate  that  the  enforcement  provisions 
will  be  compromised  both  at  a  meeting 
held  in  Washington,  D.C.  on  September 

5. 1980  (Administrative  Record  Number 
NM  110),  and  in  the  September  10, 1980, 
letter  from  Emeiy  C.  Arnold  to  Walter 
M.  Heine  (Administrative  Record  No. 
119).  Based  on  this  representation  and 
the  plain  meaning  of  the  regulations 
which  clearly  prevail  over  inconsistent 
narrative,  the  Secretary  finds  the  New 
Mexico  program  provision  consistent 
with  federal  requirements. 

(h)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  New 
Mexico  laws,  and  the  New  Mexico 
program  includes  provisions  to 
implement,  administer,  and  enforce  a 
system  of  performance  bonds  and 
liability  insurance,  or  other  equivalent 
guarantees,  consistent  with  30  CFR 
Chapter  VII,  Subchapter  J,  promulgated 
on  March  3, 1979.  Portions  of  the 
following  federal  bonding  regulations 
were  proposed  for  amendment  on 
January  24, 1980  (45  FR  6028-8042):  30 
CFR  800.5,  800.11(b)(1),  800.13,  Part  801, 

805.13,  805.14,  806.11,  806.12,  806.13, 

806.14,  806.17,  807.12,  808.11,  808,12,  and 
808.13(a).  Final  federal  regulations  on 
these  sections  were  published  on  August 

6. 1980  (45  FR  52306-52324).  The 
Secretary  will  approve  State  program 
provisions  if  they  are  consistent  with  the 
federal  rules  as  they  existed  on  the  New 
Mexico  program  submission  date  of 
February  28, 1980,  or  if  they  are 
consistent  with  the  rules  as  amended  on 
August  6, 1980. 

The  State  adopted  portions  of  OSM’s 
bonding  regulations  proposed  in  the 
January  24, 1980,  Federal  Register.  These 
include  30  CFR  800.5(SR  1-5),  30  CFR 
800.11  (SR  14-11),  30  CFR  801  (SR  14-14, 
14-16, 14-19),  30  CFR  805.13  (SR  75-75), 
30  CFR  805.74  (SR  15-14),  30  CFR  806.12 
(SR  16-12),  30  CFR  806.14  (SR  16-14),  30 
CFR  807.12  (SR  17-12),  30  CFR  808.12 
(SR  18-12).  On  August  6, 1980,  final 
bonding  regulations  were  published  in 
the  Federal  Register.  The  State 
regulations  listed  above  have  been 
reviewed  against  the  new  federal 
regulations.  Findings  are  as  follows: 

(i)  The  federal  regulations  (30  CFR 
800.5),  stipulate  that  the  self-bond  must 
be  “*  *  *  executed  by  the  permittee  and 
by  each  individual  and  business 
organization  capable  of  influencing  or 
controlling  the  investment  or  financim 

*  practices  of  the  permittee  by  virture  of 
this  authority  as  an  officer  or  ownership 
of  all  or  a  significant  part  of  the 
permittee,  and  supported  by  agreements 
granting  the  regulatory  authority  a 
security  interest  in  real  or  personal 
property  pledged  to  secure  performance 
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by  the  permittee.”  The  State  regulation 
1-5,  omits  this  portion  of  the  self¬ 
bonding  definition.  The  Secretary  finds 
that  this  exclusion  provides  less 
guarantee  of  the  enforceability  of  the 
bond  against  the  company,  than  the 
federal  counterpart  would  and 
conditions  his  approval  on  the  State 
remedying  this  dehciency. 

(ii)  (30  CFR  800.11(b)(1))  The  State  in 
SR  14-11  included  two  out  of  three  of 
OSM’s  alternatives  for  cumulative 
bonding  regulations.  The  omission  of  the 
third  may  have  been  inadvertent. 
However,  the  State  regulation  without 
the  third  alternative  is  as  stringent  as 
the  federal  rule  and  the  Secretary  will 
require  no  change.  If  the  State  wishes  to 
add  the  third  alternative  it  may  propose 
to  amend  the  program  under  the 
procedures  set  forth  in  30  CFR  732.17. 

(iii)  The  federal  regulations  (30  CFR 
801.11(a)(1))  provide  for  the  applicability 
of  “*  *  *  surface  construction  activities 
.included  under  subsidence-control 
measures  of  mine  drainage  treatment  in 
30  CFR  801.16;”  the  State  has  no  such 
analog.  As  a  result,  the  Secretary  finds 
these  State  regulations  less 
comprehensive,  and  conditions  his 
approval  on  the  State  remedying  this 
deHciency. 

(iv)  The  federal  regulation  (30  CFR 
801.13(a)]  provides  that,  “The  period  of 
liability  for  every  bond  covering  a  long¬ 
term  operation  *  *  *”  shall  begin  with 
issuance  of  a  permit  and  continue  until 
all  reclamation,  restoration  and 
abatement  work  have  been  completed 
and  the  bond  is  released  in  accordance 
with  Part  807  or  replaced  in  accordance 
with  Paragraph  (b)  of  this  section.”  The 
State  in  SR  14-16(a]  limits  the  bond  to 
the  original  permit  term.  However,  there 
would  be  no  bond  coverage  if  the  permit 
expired  before  reclamation  had  been 
successfully  completed.  Therefore,  the 
Secretary  conditions  his  approval  on  the 
State  clarifying  the  period  of  liability  in 
a  manner  consistent  with  the  federal 
nile. 

(v)  The  federal  regulation  30  CFR 
801.13(b)  provides  that  continuous  bond 
coverage  will  be  provided  and  that  the 
bond  coverage  will  “*  *  *  cover  the 
initial  term  of  the  bond,  and  be 
conditioned  to  extend,  replace,  or  pay 
the  full  amount  of  the  bond  120  days 
prior  to  the  expiration  of  any  bond  term, 
which  in  no  case  shall  be  less  than  5 
years.  Failure  to  extend  or  replace  bond 
coverage  not  less  than  120  days  prior  to 
expiration  shall  subject  the  bond  to 
conditions  of  forfeiture  under  Part  808.” 
The  State  regulation  SR  14-16(b)  does 
not  include  Aese  provisions.  The 
Secretary  finds  that  Ae  State 
requirement  must  be  clarified  and 


conAtions  his  approval  on  the  State 
providing  such  clariHcation. 

(vi)  30  CFR  801.16(a)  references  the 
applicability  of  30  CFR  784.20,  817.121, 
and  817.126;  provides  for  inclusion  of  the 
estimated  cost  of  such  measures; 
provides  Aat  liability  shall  extend  to 
performance  of  the  construction,  site 
preparation,  and  relocations  approved 
under  30  CFR  784.20;  provides  for  bond 
release  for  construction  of  control 
measures  only  after  Hnal  inspection, 
acceptance,  and  approval  by  the 
regulatory  authority;  and  provides  that 
inspections  of  Ae  construction  of 
surface  control  measures  shall  be 
coordinated  with  the  surface  owner,  if 
possible,  or  considered  waived  if  the 
surface  owner  denies  reasonable  access 
consistent  wiA  30  CFR  801.16(a).  The 
State  regulation  SR  14-19(a]  does  not 
include  these  provisions  and  the 
Secretary  finds  Aat  the  State  regulation 
is  less  stringent  Aan  the  federal 
regulation  because  it  does  not  provide 
as  much  surety  protection.  The 
Secretary  conditions  his  approval  on  the 
State  appropriately  amending  its 
program. 

(vii)  The  federal  regulation  30  CFR 
801.16(b]  provides  that,  “bond  coverage 
for  any  subsequent  revegetation  on  that 
area  previously  used  as  an 
impoundment  shall  be  subject  to 
liability  and  release  of  30  CFR  805.13, 
807.11,  and  807.12.”  State  regulation  SR 
14-19(b)  does  not  mclude  Ais  provision. 
In  addition.  Ae  federal  regulation 
provides  “The  estimated  bond  amount 
estimated  under  30  CFR  805.11  need  not 
include  *  *  *  dramage.”  The  State 
regulation  provides  Aat  Ae  estimated 
bond  amount  shall  not  mclude  *  *  * 
drainage.”  The  Secretary  finds  that  m 
the  first  case,  Ae  State  analog  is  less 
stringent  and,  m  Ae  second  case,  does 
not  allow  Ae  State  to  cover  contmuous 
treatment,  monitoring,  or  potential 
unpreActable  expenses  as  a  result  of 
mme  Aainage  m  any  instance,  even  if 
Aese  should  prove  to  be  a  problem. 
Therefore.  Ae  Secretary  conditions  his 
approval  on  the  State  curing  Aese 
deficiencies. 

(viii)  30  CFR  805.13(b],  provides  for 
begiiming  Ae  liabAty  period  after  Ae 
last  year  of  augmentation  consistent 
wiA  Section  515(b)(20]  of  SMCRA  and 
provides  for  a  demonstration  by  Ae 
permittee  that  Ascontinuing  husbandry 
practices  will  not  reduce  Ae  probability 
of  permanent  revegetation  success. 

State  regulation  SR  15-13(b)  provides  for 
begiiming  Ae  liability  period  with  Ae 
last  year  of  augmentation  and  does  not 
include  Ae  second  provision.  The 
Secretary  finds  Aat  “wiA”  could  be 
construed  to  mean  Aat  Ae  liability 


period  could  begin  before  augmentation 
is  completed,  which  is  less  stringent 
than  federal  requirements.  In  addition, 
the  State’s  omission  relieves  the  State  of 
any  responsibility  for  approving 
husbandry  practices  without  regard  for 
whether  or  not  cessation  would  reduce 
the  probability  of  permanent 
revegetation  success,  which  is  also  less 
stringent  than  federal  requirements.  The 
State  regulation  SR  15-13(b)  also  omits 
the  phrase  “or  other  work  in  order  to 
assure  compliance”  found  in  Section 
515(b)(20)  of  SMCRA.  This  omission 
makes  the  State  rule  less  stringent  than 
the  correspondmg  federal  requirement 
by  limiting  Ae  conAtions  which  would 
initiate  or  cause  Ae  liability  period  to 
begin  again.  Therefore,  Ae  Secretary 
conAtions  his  approval  on  Ae  State 
amending  its  regulation  to  reflect  30  CFR 
805.13(b). 

(ix)  30  CFR  805.13(e),  SR  15-13(e)  Ae 
federal  regulation  allows  no  exception 
to  Ae  liability  period  of  5  or  10  years  for 
long  term,  mtensive  agricultural  land- 
use.  The  State  regulation  provides  an 
exception.  The  Secretary  finds  Aat  this 
exception  is  imacceptable  because 
neither  SMCRA  nor  Ae  federal 
regulations  allow  an  exception  to  the 
liability  period.  The  exception 
auAorized  in  Section  515(b](20]  of 
SMCRA  relates  to  Ae  kind  of 
postminmg  vegetation,  not  Ae  period  of 
liability.  Therefore,  Ae  Secretary 
conditions  his  approval  on  Ae  State 
clarifying  its  regulations  to  reflect  30 
CFR  805.13(e). 

(x)  30  CFR  805.13(g),  SR  15-13  Ae 
federal  regulation  provides  Aat  if  an 
area  is  separated  “  *  *  *  Aat  portion 
shall  be  bonded  separately  and  the 
applicable  period  of  liability  *  *  *  shall 
commence  anew,  Ae  period  of  liability 
for  Ae  remaimng  area  shall  continue  m 
effect  wiAout  extension,  and  Ae 
amoimt  of  bond  on  Ae  original  bonded 
area  may  be  adjusted  m  accordance 
wiA  30  CFR  805.14.”  The  States  omit 
this  language  from  SR  15-13.  The 
Secretary  finds  Aat  Ae  State’s  omission 
is  imacceptable  because  Ae  State 
provisions  do  not  make  it  clear  Aat 
liability  begins  again  on  separated 
areas.  The  Secretary  conAtions  his 
approval  on  Ae  State  curing  Ais 
deficiency. 

(xi)  While  Ae  federal  rules  provide 
notification  on  bond  actions  to,  and 
allow  requests  for  reduction  of  bonds 
from,  persons  who  have  a  financial 
interest  m  a  bond  oAer  Aan  Ae 
permittee  Ae  New  Mexico  rules  only 
provide  Ais  for  Ae  permittee.  The 
Secretary  finds  Ae  New  Mexico 
provision  to  be  no  less  stringent  Aan  the 
federal  rule,  smce  environmental 
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protection  and  public  participation  will 
not  be  compromised  by  this  difference. 

(xii)  30  CFR  806.12(g)(2),  SR  16- 
12(g)(?)  the  federal  regulation  provides 
that,  “The  regulatory  authority  may 
approve  the  use  of  letters  of  credit  *  *  * 
in  accordance  with  a  schedule  approved 
with  the  permit.  Any  bank  issuing  a 
letter  of  credit  *  *  *  shall  notify  the 
regulatory  authority  in  writing  at  least 
90  days  prior  to  the  maturity  date  of 
such  letter  of  credit  or  the  expiration  of 
the  letter  of  credit  agreement.”  The  State 
regulation  provides  for  irrevocable 
letters  of  credit  and  allows  approval  of 
the  withdrawal  (rather  than  use)  of  a 
letter  of  credit  only  90  days  after  notice 
to  the  regulatory  authority.  The 
Secretary  finds  the  State’s  regulation 
consistent  with  the  federal  rules, 
because  the  regulatory  authority  will 
have  the  notice  it  needs  before  the  letter 
of  credit  must  be  replaced. 

(xiii)  30  CFR  806.12(h)(2)(ii),  SR  Ifr- 
12(h)(2)(ii)  the  federal  regulation 
provides  that  the  fair  market  value  of 
real  and  personal  property  will  be 
determined  by  at  least  two  independent 
appraisers  certified  in  the  State  and  that 
“. . .  final  acceptance  of  the  value  of 
property  for  bonding  purposes  shall  be 
subject  to  regulatory  authority 
determination  and  shall  be  based  on 
findings  by  appointed  appraisers  when 
deemed  necessary.”  'The  State 
regulation  provides  that  for  an  appraisal 
conducted  by  appraisers  appointed  by 
the  Director  in  every  case,  which  is 
consistent  with  the  federal  rule. 

(xiv)  30  CFR  806.12(h)(2)(iii)(A),  SR 
16-12(h)(2)(iii)(A)  the  federal  regulation  , 
provides  that  the  status  report  will  be 
prepared  by  a  “*  *  *  non-affiliated 
attorney  competent  to  evaluate  the  asset 
*  *  *”  The  State  regulation  provides 
that  the  report  be  prepared  by  an 
attorney  who  is  satisfactory  to  the 
Director  as  disinterested  and  competent. 
The  Secretary  finds  that  the  State’s 
regulation  is  acceptable  because  it 
assures  the  neutrality  of  the  person 
making  the  report.  The  Secretary  notes 
that  the  federal  regulation  was  changed 
from  the  version  incorporated  in  the 
State  rule  because  commenters  felt 
regulatory  authorities  should  not  be 
required  by  federal  rules  to  pass 
judgment  on  the  competency  of  an 
attorney  who  has  passed  a  State’s  bar. 

(xv)  30  CFR  806.12(h)(4)(vi),  provides 
that  the  estimated  bond  value  of  all 
collateral  posted  as  bond  assurance 
under  30  CFR  806.12  (f),  (g),  and  (h)  shall 
be  subject  to  a  margin — bond  value  to 
market  value  ratio-determined  by  the 
regulatory  authority.  The  margin  shall 
reflect  legal  and  liquidation  fees,  as  well 
as  value  depreciation,  marketability, 
and  fluctuations  which  might  affect  the 


net  cash  available  to  the  regulatory 
authority  in  performing  reclamation.  ’The 
bond  value  of  collateral  may  be 
evaluated  at  any  time,  but  shall  be 
evaluated  as  part  of  permit  renewal.  In 
no  case  shall  the  bond  value  exceed  the 
market  value.  State  rule  SR  16-12(h) 
does  not  include  this  provision. 

However,  the  Secretary  finds  that  the 
State’s  omission  is  no  less  stringent  than 
federal  requirements  because  the  State 
may  not  accept  any  securities  other  than 
U.S.  Government  securities  and  general 
revenue  bonds  of  the  State  of  New 
Mexico. 

(xvi)  Federal  regulations  on  self¬ 
bonding  are  covered  in  30  CFR  806.14. 
The  State  rule  SR  16-14  incorporated 
proposed  amendments  issued  January 
24, 1980  (45  FR  6028),  which  were 
subsequently  rejected  due  to  comments 
which  cited  the  proposed  rules  as 
providing  inadequate  financial 
assurances  and  economic  incentives. 
OSM  as  an  interim  measure  to  further 
rulemaking  repromulgated  self-bonding 
regulations  identical  to  regulations 
which  were  in  effect  when  the  State 
program  was  submitted.  Therefore,  the 
Secretary  conditions  this  approval  on 
reestablishing  self-bonding  rules  as 
issued  March  13, 1979  (44  FR  15387)  30 
CFR  806.11(b)  or  August  6, 1980  (45  FR 
52321)  30  CFR  806.14.  Major  deficiencies 
identified  in  the  State  regulations  and 
corresponding  federal  requirements  are 
discussed  below. 

30  CFR  806.14(a)(2),  provides  that  the 
applicant  or  parent  organization  must 
have  a  net  worth  of  at  least  six  times  the 
total  amount  of  self-bond  obligations  on 
all  U.S.  permits.  The  State  omits  this 
requirement  in  SR  16-14(a)(2).  The  State 
regulation  would  allow  a  company  to 
self-bond  that  has  a  net  worth  less  than 
that  required  by  the  federal  regulations. 

Federal  regulation  30  CFR  806.14(a)(3) 
provides  that,  “The  applicant  grants  the 
regulatory  authority  a  mortgage  or 
security  interest  in  real  or  personal 
property  located  in  the  State  which  shall 
have  a  fair  market  value  equal  to  or 
greater  than  the  obligation  created 
under  the  indemnity  agreement.”  'The 
State  rule  SR  16-14(a)  omits  this 
provision. 

In  addition,  30  CFR  806.14(a)(4) 
provides  that  the  regulatory  authority 
can  attach,  sell,  or  otherwise  dispose  of 
real  or  personal  property  offered  to 
secure  a  self-bond  and  Aat  the 
regulatory  authority  will  be  the  sole 
secured  creditor  in  cases  of  bankruptcy. 
Other  criteria  must  also  be  included, 
such  as  a  schedule  of  the  real  or 
personal  property.  The  State  rule  omits 
this  provision.  The  omission  of  security 
rules  would  allow  a  self-bond  that  was 
unsecured  and  therefore,  allow  for  the 


possibility  of  no  funds  or  collateral 
being  available  for  the  regulatory 
authority  to  use  to  reclaim  the  land  if  the 
company  forfeits  or  goes  bankrupt. 

30  CFR  806.14(a)(5)(v)(A)  (1)  and  (2) 
provide  for  financial  information  for  the 
preceding  10  year  period.  SR  16- 
14(a)(2)(v)(A)  (1)  mid  (2)  provide  for  the 
information  for  any  10  years.  The  State 
regulations  would  allow  the  showing  of 
information  for  a  10  year  period  which 
may  not  include  the  preceding  10  years, 
which  would  be  the  most  reliable 
indication  of  relevant  financial 
condition. 

30  CFR  806.14(a)(5)(v)(D)  provides  for 
“A  final  determination  by  an 
independent  certified  public  accountant 
regarding  the  operator’s  ability  to 
satisfactorily  meet  all  obligations  and 
costs  under  the  proposed  reclamation 
plan  for  the  life  of  the  mine  *  *  *”  SR 
16-14(a)(5)(v)(D)  provides  for  “A  final 
certification  by  the  independent 
Certified  Public  Account  that  the 
financial  statements  as  audited  have 
been  prepared  in  accordance  with 
generally  accepted  accounting 
principles,  with  such  disclosures  that 
such  Certified  Public  Accountant  should 
make  to  comply  with  the  Financial 
Accounting  Standards  Board.”  The  State 
regulation  is  unacceptable  because  it 
does  not  require  a  determination  of  the 
operator’s  ability  to  meet  all  obligations 
and  costs. 

30  CFR  806.14(a)(6)(i)(D),  provides  for 
execution  of  the  indemnity  agreement 
by  the  applicant’s  spouse.  SR  16- 
14(a)(3)(i)(D)  provides  for  execution  by 
the  applicant’s  spouse  “*  *  *  if  directly 
involved  as  part  of  the  business  on  a 
regular  bona  fide  basis  or  as  an  officer 
of  the  organization.”  'The  State 
regulation  is  imacceptable  because  it 
allows  for  execution  by  the  operator’s 
spouse  only  if  the  spouse  is  involved  as 
part  of  the  business,  contrary  to  federal 
requirements. 

•  Federal  regulation  30  CFR 
806.14(a)(6)(iii)  provides  that,  “The 
indemnity  agreement  shall  be  a  binding 
obligation,  jointly  and  severally  on  all 
who  execute  it.”  State  regulation  SR  16- 
14(a)(3)(iii)  provides  the  same  but 
qualified  it  with  “*  *  *  other  than 
corporate  officer  executing  the 
indemnity  agreement  of  signatories 
signing  in  their  representative  capacities 
and  not  as  principals,  unless  the 
Director  determines  that  the  applicant 
does  not  qualify  for  a  self-bonding 
without  such  joint  and  several  liability.” 
The  State  regulation  provides  an 
exception  that  the  federal  regulation 
does  not. 

(xvii)  Federal  regulation  30  CFR 
807.12(c)  provides  that,  “No  increment 
shall  be  totally  released  from  the  permit 
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area  until  conditions  of  phase  III 
reclamation  for  the  last  increment  of  the 
permit  area  have  been  met.”  State 
regulation  SR  17-12(c)  allows  for  an 
increment  to  be  released  from  the  permit 
area  if  successful  reclamation  of  the 
increment  is  not  dependent  on  other 
increments.  The  Secretary  finds  the 
alternative  language  of  the  State 
regulation  acceptable  because  it 
achieves  the  intent  of  the  corresponding 
federal  rule  and  restricts  release  on 
increments  on  which  achievement  of  the 
land  use  is  dependent.  It  should  be 
noted,  however,  that  the  increment  is 
released  from  the  permit  area  only 
through  repermitting  or  permit 
amendment. 

(xviii)  Federal  regulation  30  CFR 
808.12(d)  provides  that,  "The  regulatory 
authority  shall  utilize  funds  collected 
from  bond  forefeiture  to  complete  the 
reclamation  plan  on  the  permit  area  on 
which  bond  coverage  applies,  and  to 
cover  associated  administrative 
expense.”  The  State  has  no  such  analog 
in  rule  SR  18-12.  The  Secretary  finds 
that  the  State's  omission  is  acceptable 
because  the  federal  rule  was 
promulgated  on  August  6, 1980  and  the 
State  is  not  required  to  include  it  in  its 
program  at  this  time.  The  State  will  be 
given  an  opportunity  to  incorporate  the 
provision  at  a  later  date. 

(i)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  Sections  69-25-22  of  the  NMSMA, 
and  the  New  Mexico  program  includes 
provisions  to  provide  for  civil  and 
criminal  sanctions  for  violation  of  New 
Mexico  law,  regulations,  conditions  of 
permits  and  exploration  approvals 
including  civil  and  criminal  penalties  in 
accordance  with  Section  518  of  SMCRA, 
30  use  1268.  The  approval  contained  in 
30  CFR  931.10  is  based  upon  the 
following  representations  of  New 
Mexico  law: 

(i)  New  Mexico  statutes  69-25A-22E 
and  69-25A-22G,  governing  willful 
violations,  has  added  language  not 
contained  in  section  518  (e),  (f),  and  (g) 
of  SMCPJV,  which  state  that  a  willful 
violator  is  subject  to  the  imposition  of 
certain  criminal  penalties  only  if  “the 
time  for  appeal  has  exhausted.”  The 
Secretary  requested  that  the  State 
submit  an  Attorney  General’s  Opinion 
confirming  the  equivalency  of  the  State 
and  federal  provisions.  This  Opinion 
was  submitted  to  the  Office  of  Surface 
Mining  on  August  7, 1980  (See 
Administrative  Record  No.  NM  99).  New 
Mexico  pointed  out  that  Section  518(c) 
of  SMCRA  uses  the  term  "final 
decision,”  making  it  clear  that  all  appeal 
rights  of  the  individual  must  run  prior  to 
the  imposition  of  criminal  penalties.  The 


Secretary  agrees  with  this  analysis,  and 
finds  the  New  Mexico  provision  to  be 
consistent  with  SMCRA  Sections  518  (e), 
(f),  and  (g). 

(ii)  NMSA  69-25A-22H  adds  language 
not  present  in  Section  518(h)  of  SMCRA, 
regarding  relief  from  the  $750  per  day 
failure-to-abate  penalty.  The  Secretary 
requested  that  New  Mexico  submit  an 
Attorney  General’s  Opinion  explaining 
the  equivalency  of  the  State  language. 

On  August  7, 1980,  New  Mexico 
submitted  the  requested  Opinion  fully 
explaining  the  New  Mexico  appeals 
process  (See  Administrative  Record  No. 
NM  99).  The  process  includes  two  levels 
of  administrative  appeal  prior  to  judicial 
appeal,  but  there  is  no  relief  from  the 
failure-to-abate  penalty  which  is 
consistent  with  Section  518(h)  of 
SMCRA.  On  this  basis,  the  Secretary 
finds  NMSA  69-25A-22H  to  be 
consistent  with  SMCRA  Section  518(h). 

(iii)  The  New  Mexico  regulations 
provide  for  a  civil  penalty  point  system 
which,  in  some  aspects,  is  different  from 
that  found  in  30  CFR  Part  845.  First,  in 
the  New  Mexico  System,  for  each 
category  of  the  penalty  criteria,  the 
Director  may  assign  up  to  25  points.  In 
30  CFR  845.13,  up  to  30  points  may  be 
assigned  for  history  of  violations  and 
seriousness,  and  only  up  to  10  points 
may  be  credited  for  good  faith. 

Secondly,  Section  31-13(b)(l)(iii)  of 
the  New  Mexico  regulations  states  that, 
for  purposes  of  assigning  history  points, 
“a  violation  not  resulting  in  a  civil 
penalty  assessment  shall  not  receive 
more  than  50  percent  of  the  points  that 
would  have  been  assigned  if  the 
violation  had  resulted  in  an 
assessment.”  The  State  scheme  of  point 
assignment  should  result  in  penalties 
which,  in  a  number  of  cases,  are  lower 
than  those  that  would  be  assessed  under 
the  federal  provisions. 

On  May  16, 1980,  the  U.S.  District 
Court  for  the  District  of  Columbia  issued 
its  second  round  decision  in  the 
litigation  over  the  permanent  regulations 
(In  Re:  Permanent  Surface  Mining 
Regulation  Litigation).  In  that  decision, 
the  District  Court  answered  the 
Secretary’s  request  for  clarification 
regarding  the  Round  I  decision  issued 
February  26, 1980,  regarding  penalties. 

In  those  decisions,  the  Court  indicated 
that  while  Section  518(i)  of  the  Act 
requires  a  State  to  incorporate  the 
penalties,  the  four  criteria,  and  the 
procedures  explained  in  Section  518,  the 
Secretary  does  not  have  the  authority  to 
require  States  to  adopt  a  system  that 
will  result  in  penalties  at  least  as 
stringent  as  those  imposed  under  OSM’s 
point  system.  Based  on  the  district 
court’s  ruling,  the  Secretary  has 
affirmatively  disapproved  the  New 


Mexico  civil  penalty  assessment 
procedures  to  the  extent  they 
incorporate  provisions  remanded  by  the 
court. 

(iv)  New  Mexico  regulation  31-15(b) 
incorporates  language  limiting  the 
extent  to  which  daily  failure-to-abate 
penalties  can  accumulate,  which  was 
proposed  by  the  Secretary  as  a  rule 
change  to  30  CFR  845.15(b).  In  the  final 
rule,  published  on  September  4, 1980  (45 
FR  58780),  the  Secretary  placed 
additional  requirements  upon  the 
regulatory  authority.  By  means  of  a 
policy  statement,  dated  September  10, 
1980,  New  Mexico  included  these 
additional  requirements.  Although  not 
specifically  included  the  Secretary 
assumes  that  the  State  will  use  its 
powers  under  NMSA  69-25A-22F  to 
subject  directors,  officers,  or  agents,  of 
corporate  permittees  to  civil  and 
criminal  penalties  in  appropriate  failure- 
to-abate  cases.  (See  Administrative 
Record  No.  NM  119).  On  this  basis,  the 
Secretary  finds  regulation  31-15(b) 
acceptable. 

(v)  New  Mexico  regulation  31-17(d) 
allows  the  consolidation  of  an 
assessment  conference  and  an  informal 
hearing  for  the  review  of  a  violation  if 
the  Director  determines  that  such 
consolidation  is  appropriate.  The 
Secretary  finds  that  this  approach  is 
consistent  with  the  intent  of  SMCRA 
and  30  CFR  845.18  and  845.19,  because  it 
is  only  done  when  appropriate,  and  in  a 
manner  which  does  not  prejudice  the 
rights  of  operators  or  citizens. 

(j)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  New  Mexico  laws,  and  the  New 
Mexico  program  contains  provisions,  to 
issue,  modify,  terminate  and  enforce 
notices  of  violation,  cessation  orders 
and  show-cause  orders  in  accordance 
with  Section  521  of  SMCRA.  30  USC 
1271,  and  with  30  CFR  Chapter  VII, 
Subchapter  L,  including  the  same  or 
similar  procedural  requirements.  The 
enforcement  authorities  in  Section  521  of 
SMCRA  and  the  applicable  provisions 
of  30  CFR  Chapter  VII,  Subchapter  L  are 
contained  in  Section  25  of  the  New 
Mexico  NMSMA  and  in  Sections  30  and 
31  of  the  New  Mexico  regulations. 
Approval  of  the  New  Mexico  regulatory 
program  is  based  upon  the  following 
representations: 

(i)  30  CFR  843.13  (c)(l)-(3)  and  (d) 
place  certain  burdens  upon  the 
regulatory  authority  to  publish  and  post 
copies  of  any  show  cause  order  to  be 
certain  that  the  public  is  fully  informed. 
New  Mexico  regulation  30-13,  which 
covers  show  cause  orders  does  not 
include  these  requirements.  In  order  to 
fully  comply  with  Section  521  of  SMCRA 
and  the  above  federal  regulations.  New 
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Mexico  must  publish  notice  of  any  show 
cause  order  and  post  that  order  in  the 
regulatory  authority  office.  New  Mexico 
has  agreed  to  make  this  change. 

(ii)  The  New  Mexico  statute  69-25A- 
25  uses  the  term  “designee”  in  instances 
where  SMCRA  Section  521(a)  uses 
“authorized  representative.”  The  State 
was  requested  to  submit  an  Attorney 
General's  Opinion  explaining  the 
equivalency  of  the  terms  (See 
Administrative  Record  No.  58).  On 
August  7, 1980,  the  State  submitted  the 
requested  opinion  and  explained  that  it 
considers  the  two  terms  to  be 
equivalent.  On  that  basis  the  Secretary 
finds  that  NMSA  69-25A-25  and 
SMCRA  Section  521(a)  are  consistent. 

(iii)  New  Mexico  regulation  30-ll(b) 
includes  language  not  found  in  the 
federal  counterpart,  30  CFR  843-11 (b), 
which  states,  “if  affirmative  obligations 
to  abate  are  imposed,  the  inspector  may 
consider  suggestions  by  the  operator 
concerning  the  economic  and  technical 
feasiblity,  in  determining  the  most 
expeditious  means  of  abatement  and  the 
period  for  the  correction  of  the 
condition,  practice  of  violation  *  *  *” 

At  the  September  5, 1980,  meeting  (See 
Administrative  Record  No.  NM 110), 

New  Mexico  represented  that  it 
intended  regulation  30-ll(b)  to  operate 
in  the  same  manner  as  30  CFR  843.11(b). 
Thus,  this  language  means  that  if  an 
operator  knows  of  a  less  expensive  and 
more  effective  method  of  abatement,  he 
may  so  inform  the  inspector.  If  the 
inspector  believes  the  suggested  method 
would  assure  that  the  imminent  danger 
will  be  abated  as  promptly  as  possible 
he  should  modify  his  order  (See  44FR 
15301).  On  this  basis,  the  Secretary  finds 
New  Mexico  regulation  30-ll(b)  • 
consistent  with  30  CFR  843.11(b). 

(iv)  New  Mexico  regulation  30- 
13(b)(2)  includes  different  language  from 
the  federal  counterpart,  30  CFR  843.13. 
The  State  language  states  that  all 
violations  associated  with  any  surface 
coal  mining  operation  shall  be 
attributable  to  the  permittee  “unless  the 
permittee  establishes  by  clear  and 
convincing  evidence,  that  the  acts  were 
not  within  the  scope  of  employment  or 
agency.”  The  federal  language  states 
that  such  acts  are  attributable  “unless 
the  permittee  establishes  that  they  were 
acts  of  deliberate  sabotage.”  At  the 
September  5. 1980,  meeting.  New  Mexico 
represented  that  it  would  not  proceed  to 
suspend  or  revoke  an  operator’s  permit 
if  the  acts  complained  of  were  beyond 
the  “scope  of  employment,”  and  that 
this  standard  was  no  different  than  the 
Director’s  discretion  not  to  suspend  or 
revoke  a  permit  under  30  CFR  843.13(b) 
(See  Administrative  Record  No.  NM 


110).  Further,  in  a  letter,  dated 
September  10, 1980,  from  Emery  C. 
Arnold  to  Walter  N.  Heine,  the  State 
indicated  that  the  phrase;  “scope  of 
employmnent,”  covers  acts  incidental  to 
the  regular  duties  of  an  employee  (See 
Administrative  Record  No,  NM  119). 
Additionally,  Lang  v.  Cruz,  394  p.  2d  988 
(N.  Mex.  Sup.  Ct.  1964),  indicates  that 
any  act  of  an  employee  in  furtherance  of 
the  employer’s  business  is  within  the 
employee’s  scope  of  employment  even  if 
such  act  is  in  violation  of  the  employer’s 
orders.  The  Secretary  understands  that 
all  actions  of  an  employee  in  connection 
with  the  mine  are  included  in  the  scope 
of  employment,  and  thus  the  New 
Mexico  concept  is  as  inclusive  as  the 
federal  regulation.  The  Secretary, 
therefore,  finds  that  the  procedures  used 
in  New  Mexico  regulation  30-13(b)(2) 
are  the  same  or  similar  to  those 
procedures  in  30  CFR  843.13. 

(v)  30  CFR  843.13  prescribes  events 
that  are  triggered  by  a  permit 
suspension  or  a  permit  revocation.  The 
New  Mexico  counterpart,  regulation  30- 
13,  does  not  refer  to  permit  suspension. 
The  Secretary  requested  an  explanation 
(See  Administrative  Record  number  NM 
58).  The  State  responded  that  the 
obligation  upon  an  operator  to  reclaim 
exists  independently  from  the  language 
in  30  CFR  843.13  and  that  such 
obligation  is  not  terminated  by  the 
suspension  or  revocation  of  a  permit. 
The  State  can  assert  the  right  both  to 
require  reclamation  after  suspension  or 
revocation  and  to  proceed  against  a 
bond  should  reclamation  activity  not  be 
completed  (See  Administrative  Record 
number  89).  The  Secretary  finds  that 
explanation  consistent  with  30  CFR 
843.13. 

(vi)  The  State  program  does  not 
include  the  language  found  in  30  CFR 
843.18,  which  states  that  no  notice  of 
violation  shall  be  vacated  because  of 
inability  to  comply.  The  Siate  explained 
that  an  operator  with  an  outstanding 
notice  of  violation  who  fails  to  comply  is 
given  an  automatic  cessation  order 
under  30-12(e)  which  replaces  the  notice 
of  violation.  TTierefore,  a  notice  of 
violation  and  cessation  order  are 
analytically  equivalent  with  respect  to 
inability  to  comply  (See  Administrative 
Record  Number  NM  89).  The  Secretary 
agrees  that  an  equivalent  result  does 
occur,  and  he  finds  the  New  Mexico 
approach  is  similar  to  the  federal 
regulation. 

(vii)  The  Secretary  was  unclear  as  to 
the  operation  of  New  Mexico  regulation 
30-15,  concerning  informal  hearings,  in 
the  areas  of  public  participation,  the 
relationship  to  the  formal  hearing 
process,  and  the  consideration  of  civil 


penalty  criteria.  In  a  letter  from  Emery 
C.  Arnold  to  Walter  N.  Heine,  dated 
September  10, 1980,  the  State  indicated 
that  the  public  would  be  given  notice  of 
and  would  be  allowed  to  participate  in 
these  informal  hearings  pursuant  to  the 
New  Mexico  Open  Meetings  Act,  NMSA 
10-15-1  et  seg.  Secondly,  the  State 
indicated  that  if  a  penalty  is  arrived  at 
during  such  an  informal  hearing,  the 
requirements  of  part  31  of  the 
regulations  must  be  complied  with, 
including  consideration  of  the  four  civil 
penalty  criteria  with,  including 
consideration  of  the  four  civil  penalty 
criteria  which  are  consistent  with 
SMCRA  Section  518(a).  Lastly,  the  State 
indicated  that  the  informal  hearing 
procedure  does  not  preclude  an  operator 
from  asserting  his  right  to  formal  review 
by  the  Director.  Based  on  these 
representations,  the  Secretary  finds 
New  Mexico  regulation  30-15 
acceptable. 

(k)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  Section  69-25A-26  of  the 
NMSMA,  and  the  New  Mexico  program 
contains  provisions  to  designate  areas 
as  unsuitable  for  the  surface  coal  mining 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  F.  Approval  of  the  New 
Mexico  program  is  based  upon  the 
following  considerations  and 
representations: 

(i)  New  Mexico  was  asked  by  the 
Secretary  to  explain  why  regulation  4-15 
did  not  contain  the  requirements  of  30 
CFR  764.15  for  publishing  public  notice 
in  a  State  register  and  the  maintenance 
of  an  administrative  record  at  a  local 
office  in  the  area  of  concern  (See 
Administrative  Record  No.  58).  The 
State  responded  that  New  Mexico  has 
no  State  register  and  the  only  regulatory 
authority  office  is  located  in  Santa  Fe 
(See  Administrative  Record  No.  NM  89). 
The  administrative  record  for  any 
proceeding  will  be  kept  in  the  regulatory 
authority  office  in  Santa  Fe.  The 
Secretary  finds  that  this  is  consistent 
with  the  requirements  of  Section  522(a) 
of  SMCRA  and  30  CFR  764.15.  • 

(ii)  New  Mexico  regulation  4-17 
specifies  that  the  hearing  connected 
with  any  pelition  be  adjudicatory  and 
not  simply  fact-finding  in  nature.  The 
Secretary  was  concerned  that  this  type 
of  a  hearing  conflicted  with  the  clear 
directive  in  30  CFR  764.17  that  the 
hearing  be  “legislative  and  fact-finding 
in  nature,  without  cross-examination  of 
witnessses.” 

New  Mexico  was  asked  by  the 
Secretary  to  clarify  the  reasons  for 
making  this  change  (See  Administrative 
Record  No.  NM  58).  The  State  responded 
that  the  “adjudicatory”  hearing  has  a 
well-developed  tradition  in  New  Mexico 
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regulatory  agencies.  Upon  close 
examination,  it  became  clear  that  the 
New  Mexico  type  of  proceeding  was  not 
an  “adjudicatory”  hearing  in  the 
traditional  sense,  but  is  a  hybrid,  which 
allows  the  witness  to  select  the 
procedures  which  will  apply  to  his  or 
her  testimony. 

New  Mexico’s  position  on  this  type  of 
hearing  was  supported  to  some  degree, 
by  representatives  of  the  environmental 
community  in  the  State.  At  the  public 
hearing  of  July  23, 1980,  representatives 
of  the  Sierra  Club  and  the  New  Mexico 
Citizens  for  Clean  Air  and  Water 
described  a  process  which  has 
developed  over  the  years  at  hearings 
conducted  by  the  Environmental 
Improvement  Board  in  New  Mexico  (See 
Administrative  Record  No.  NM  79). 
Apparently,  this  process  is  not  codiHed, 
but  carried  on  by  tradition.  The  Board 
recognizes  two  distinct  types  of 
witnesses,  one  termed  a  “technical” 
witness  and  the  other  termed  an 
“opinion”  witness.  Prior  to  testifying  a 
witness  declares  himself  to  be  in  one 
category  or  the  other.  The  “technical” 
witness  is  subject  to  cross-examination 
while  the  “opinion”  witness  is  not.  Both 
types  of  testimony  are  fully  considered 
by  the  Board. 

A  “technical”  witness  is  not  to  be 
confused  with  the  legal  term  of  art, 
expert  witness.  The  “technical”  witness 
category  includes  industry 
representatives,  representatives  of 
organized  environmental  groups,  and 
others  who  wish  to  present  evidence 
that  has  some  scientific  basis.  Any 
person  with  evidence  of  a  scientific 
nature  who  does  not  wish  to  be  subject 
to  cross  examination,  can  submit  the 
evidence  in  written  form  to  the 
regulatory  authority  or  indicate  prior  to 
testimony  that  he  or  she  is  an  “opinion” 
witness.  A  witness  in  this  category  is 
subject  to  cross-examination  by  the 
members  of  the  Board  and  by  others 
attending  the  hearing.  The 
environmental  representatives  endorsed 
this  type  of  hearing  as  the  type  of  thing 
which  they  would  like  to  see  develop 
with  the  New  Mexico  Surface  Mining 
Commission.  They  cautioned  against  full 
acceptance,  however,  until  some  sort  of 
tradition  had  developed. 

The  Secretary  requested  that  New 
Mexico  provide  written  procedures 
detailing  how  the  adjudicatory  hearing 
will  operate  both  in  spirit  and  in 
practice  for  evaluation  (See 
Administrative  Record  No.  NM  110).  The 
Mining  and  Minerals  Division  and  the 
Surface  Mining  Commission  in  its  letter, 
dated  September  10, 1980,  committed  to 
establishing  hearing  procedures  which 
include  the  following  features:  (1) 


compliance  with  notice,  record-keeping, 
venue,  and  other  requirements  of  4-15 
and  4-17(2)  the  creation  of  2  categories 
of  witnesses — technical  who  will  be 
subject  to  cross-examination,  and  non¬ 
technical  who  will  be  subject  to  cross- 
examination  only  if  they  so  afbrm,  (3)  in 
applicability  of  the  civil  rules  of 
procedure  and  rules  of  evidence,  and  (4) 
a  notice  of  hearing  which  will  announce 
the  procedures  to  be  followed  in 
conducting  such  hearings 
(Administrative  Record  No.  NM  119). 

The  Secretary  finds  the  procedures  in 
New  Mexico  regulation  4-17 
inconsistent  with  the  provisions  of  30 
CFR  764.17  and  conditions  approval  of 
the  State  program  upon  this  deficiency 
being  remedied.  The  Secretary  agrees  to 
examine  the  alternative  approach 
outlined  by  the  State  when 
implementing  procedures  and 
regulations  have  been  developed  to 
determine  if  the  approach  can  be  found 
to  be  consistent  with  30  CFR  764.17.  The 
process  may  be  consistent  with  federal 
requirements  since  any  person  can  elect 
that  the  hearing,  as  it  involves  his  or  her 
testimony,  be  strictly  legislative  in 
nature  and  thus  the  New  Mexico 
procedure  would  not  have  a  chilling 
effect  on  the  designation  petition 
process.  During  this  evaluation  public 
comment  on  the  approach  will  be 
sought. 

(1)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  69-25A-17,  and  the  New  Mexico 
program  contains  the  provisions  for 
public  participation  in  the  development 
and  revision  of  New  Mexico  regulations, 
and  the  State  program,  consistent  with 
the  public  participation  requirements  of 
SMCRA  and  30  CFR  Chapter  VII.  New 
Mexico  also  has  the  authority  to  provide 
for  public  participation  in  the  permitting 
process  and  in  the  enforcement  of  its 
laws  and  regulations. 

The  New  Mexico  program  was 
developed  by  a  task  force  comprised  of 
representatives  of  industry,  the  Division 
of  Mining  and  Minerals,  and  other  State 
agencies.  Environmental  group 
representatives  were  invited  to 
participate,  and  were  presented  with 
materials  to  critique  as  they  became 
available.  A  public  hearing  was  held  on 
May  15, 1980,  in  conjunction  with  the 
promulgation  of  the  regulations. 

Approval  of  the  New  Mexico  program 
is  based  upon  the  following 
considerations  and  representations: 

(i)  Section  520(b)(2)  of  SMCRA  states 
that  an  action  cannot  be  commenced 
against  the  regulatory  authority  on  an 
immediate  basis  unless  the  case 
constitutes  an  imminent  threat  to  the 
health  or  safety  of  the  plaintiff  or  would 
immediately  “affect  a  legal  interest”  of 


the  plaintiff.  New  Mexico  has 
substituted  the  language  “irreversibly 
impair  a  legal  interest”  in  69-25A-24B. 

In  response  to  the  Secretary’s  request 
for  information  clarifying  the  differences 
in  language,  the  State  submitted  an 
Attorney  General’s  Opinion  on  August  7, 
1980,  indicating  that  New  Mexico  law 
provides  an  equivalent  standard  (see 
Administrative  Record  No.  NM  99).  In 
that  opinion,  the  Attorney  General 
states  that  the  failure  of  a  state  official 
to  perform  a  mandatory  non¬ 
discretionary  duty  would  constitute  the 
kind  of  irreversible  impairment  of  a 
legal  interest  required  in  Section  24B. 

On  this  basis,  the  Secretary  finds  the 
explanation  acceptable. 

(ii)  Section  520(c)  of  SMCRA  requires 
that  suits  against  the  regulatory 
authority  be  brought  only  in  the  judicial 
district  in  which  the  operation  is 
located.  NMSA  69-25A-24C  requires 
that  such  suits  be  brought  in  the  district 
court  of  Santa  Fe.  The  Secretary 
requested  a  demonstration  of 
equivalency  (see  Administrative  Record 
No.  58).  The  State  responded  that,  as  it 
applies  to  New  Mexico,  the  federal 
requirement  means  that  a  suit  under 
SMCRA  could  be  brought  anywhere  in 
New  Mexico  since  the  entire  State 
constitutes  a  federal  judicial  district  (see 
Administrative  Record  No.  NM  89). 

The  State  also  pointed  out  that  New 
Mexico  statutes  require  that  suits 
against  State  officers  shall  be  brought  in 
the  capital  and  nowhere  else.  The 
requirement  in  the  NMSMA  restates  this 
general  venue  requirement.  The 
Secretary  accepts  the  explanation  as  a 
demonstration  of  equivalency,  and  finds 
NMSA  69-25A-24C  consistent  with 
Section  520(c)  of  SMCRA. 

(iii)  In  the  original  submission  of 
February  28, 1980,  New  Mexico  did  not 
provide  a  counterpart  to  43  CFR  Part  4. 

In  the  submission  to  OSM  of  June  11, 
1980,  most  of  the  necessary  provisions 
were  either  added  to  the  regulations,  or 
the  appropriate  equivalent  in  other  State 
law  was  referenced  (see  Administrative 
Record  No.  NM  89).  New  Mexico  did  not 
include  a  showing  of  authority  for  the 
awarding  of  attorney’s  fees  consistent 
with  43  CFR  4.1290-96.  As  a  condition  of 
approval.  New  Mexico  must  either 
implement  regulations  similar  to  these, 
or  reference  appropriate  State  law 
already  in  effect. 

(iv)  Section  520(a)  of  SMCRA  specifies 
that  actions  may  be  brought  against  the 
United  States  and  against  the  Secretary. 
The  New  Mexico  counterpart,  69-25 A- 
24A  NMSA  1978,  allows  actions  to  be 
brought  against  the  Commission,  but 
makes  no  mention  of  actions  against  the 
State  of  New  Mexico.  The  Secretary 
requested  that  the  State  submit  an 
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Attorney  General’s  Opinion  explaining 
the  equivalency  of  the  State  statute  and 
the  federal  provision.  On  August  7, 1980, 
the  State  submitted  an  Opinion  to  the 
Secretary  (see  Administrative  Record 
No.  NM  99),  which  explains  that  a  suit 
against  the  Commission  in  its  official 
capacity  is,  in  effect,  a  suit  against  the 
State.  T^e  Secretary,  therefore,  finds  the 
New  Mexico  provision  consistent  with 
Section  520(a)  of  SMCRA. 

(v)  The  Secretary  points  out  that  New 
Mexico  regulation  29-12(b)  concerning 
citizen  request  for  inspections,  contains 
an  apparent  typographical  error.  In 
order  to  read  correctly,  the  entire 
provision  should  probably  be  written  as 
a  single  sentence.  As  it  stands,  it  is  an 
incomplete  thought.  As  a  condition  of 
approval.  New  Mexico  must  promulgate 
a  regulation  consistent  with  30  CFR 
842.12. 

(vi)  New  Mexico  regulation  29-16 
refers  to  State  statutes  which  govern  the 
inspection  of  public  records.  'The 
Secretary  requested  that  New  Mexico 
provide  Sections  14-2-1  through  14-2-3 
NMSA 1978,  which  were  not  a  part  of 
the  original  submission.  New  Mexico 
complied  with  this  request  on  June  11, 
1980  (see  Administrative  Record  No.  NM 
63).  Subsequent  review  allows  the 
Secretary  to  find  that  the  provisions  are 
consistent  with  30  CFR  842.16. 

(m)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  New  Mexico  laws  and  the  New 
Mexico  program  includes  provisions  to 
monitor,  review,  and  enforce  the 
prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the  New 
Mexico  Energy  and  Minerals 
Department,  Division  of  Mining  and 
Minerals  and  the  New  Mexico  Surface 
Mining  Commission  consistent  with  30 
CFR  705. 

(n)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  New  Mexico  regulations  to 
require  the  training,  examination,  and 
certification  of  persons  engaged  in  or 
responsible  for  blasting  and  the  use  of 
explosives  in  accordance  with  Section 
719  of  SMCRA.  New  Mexico  has  no 
regulations  on  the  training,  examination, 
and  certification  of  persons  engaged  in 
blasting  because  30  CFR  732.15(b)(12) 
does  not  require  a  State  to  implement 
regulations  governing  certification  and 
training  of  persons  engaged  in  blasting 
until  six  months  after  federal  regulations 
for  these  provisions  have  been 
promulgated.  Federal  regulations  have 
not  been  promulgated  at  this  time. 

(o)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  69-25A-10C  NMSA  1978  to 
provide  small  operator  assistance.  New 


Mexico  has  not  promulgated  any 
regulations  at  this  point.  In  October  of 
1979  New  Mexico  and  the  Office  of 
Surface  Mining  entered  into  a 
Memorandum  of  Understanding  which 
specified  the  arrangement  contemplated 
by  30  CFR  795.11  (a)(3)(ii)  under  which 
OSM  would  implement  the  SOAP 
program  for  New  Mexico.  The  State  had 
initially  requested  OSM  to  assume  this 
responsibility  in  a  letter  dated  May  18, 
1979.  The  state  has  adopted  this 
approach  because  historical  experience 
indicated  that  very  few  applications 
would  be  forthcoming.  This  projection 
has  been  borne  out  by  the  fact  that  only 
one  application  has  been  filed  during  the 
period  of  the  initial  Memorandum  of 
Understanding.  More  explicitly,  only 
one  application  has  been  filed  since  the 
inception  of  the  program  in  March  1978. 
There  are  no  indications  that  the 
structure  of  the  coal  industry  in  New 
Mexico  is  going  to  change  and  alter  this 
present  experience  with  respect  to  the 
need  for  SOAP.  New  Mexico  sent  an 
additional  letter,  dated  June  10, 1980, 
requesting  that  the  Memorandum  of 
Understanding  be  renewed  and 
extended  for  an  additional  year. 

New  Mexico  does  not  feel  that  it 
would  prove  cost  effective  to  implement 
a  SOAP  program  within  the  Division  of 
Mining  and  Minerals.  In  testimony 
presented  at  the  July  23, 1980,  public 
hearing,  the  State  estimated  that  the 
costs  of  maintaining  a  staff  so  that  a 
program  could  be  implemented,  apart 
from  the  costs  involved  in  processing  an 
application,  to  be  in  excess  of  $50,000 
annually  (see  Administrative  Record  No. 
NM  79,  p.  37).  This  figure  did  not  contain 
any  cost  figures  for  retainer  pajonents  to 
insure  that  suitable  laboratory  facilities 
and  personnel  would  be  available  when 
needed.  The  estimated  cost  of 
laboratory  work  for  the  only  application 
so  far  submitted  is  placed  at  $30,000. 
Assuming  the  same  number  and 
frequency  of  SOAP  applications  will 
occur  in  the  future,  one  every  two  years. 
New  Mexico  would  incur  $100,000  of 
fixed  costs  for  each  $30,000  laboratory 
contract.  New  Mexico  argues  that  this  is 
not  an  effective  use  of  public  funds.  The 
State  has  agreed  that,  if  due  to 
unanticipated  and  unexperienced 
developments,  the  number  of  small 
operators  in  the  State  increases 
significantly,  the  State  will  implement 
its  statutory  authority  for  a  State  SOAP. 
The  Secretary  is  sympathetic  to  the 
argument  of  cost  effectiveness,  but  at 
the  same  time  realizes  the 
responsibilities  imposed  by  SMCRA.  As 
a  condition  of  approval,  new  Mexico 
must  promulgate  regulations  consistent 
with  30  CFR  Part  795.  The  Secretary  will 


not  impose  any  demands  for  additional 
staffing  unless  increases  in  the  number 
of  small  operators  in  the  State  dictate 
the  need  for  establishment  of  a 
permanent  SOAP  staff.  To  the  extent 
possible,  consistent  with  funding  and 
staffing  limitations,  OSM  will  provide 
assistance  to  the  State  necessary  to 
process  SOAP  applications  during  this 
transition  period  utilizing  the  procedures 
and  following  regulations  developed  by 
the  State.  New  Mexico  has  agreed  to 
this  condition. 

(p)  The  New  Mexico  Division  of 
Mining  and  Minerals  does  not  have  the 
authority  under  69-25A-22(E)NMSA 
1978,  and  the  New  Mexico  program  does 
not  contain  provisions  to  provide 
protection  of  employees  of  the  Division 
of  Mining  and  Minerals  in  accordance 
with  the  protection  afforded  federal 
employees  under  Section  704  of  SMCRA. 

New  Mexico  has  provided  a  written 
commitment  to  make,  as  an  explicit 
condition  of  permit  approval,  the 
requirement  that  permittees  not  willfully 
resist,  prevent,  impede,  or  interfere  with 
the  Director  (or  by  definition  his 
authorized  representatives)  from 
performing  his  duties  under  the  Surface 
Mining  Act  (see  Administrative  Record 
No.  NM  99).  By  making  this  a  permit 
condition,  the  penalty  provisions  of 
Section  69-25A-22(E)  will  become 
applicable,  and  an  operator  interfering 
with  an  inspector  will  become  liable  for 
a  fine  of  $10,000  or  imprisonment  for  not 
more  than  a  year  or  both.  Based  on  this 
representation,  the  Secretary  approves 
New  Mexico  provisions  for  protection  of 
State  employees. 

(q)  New  Mexico  has  the  authority 
under  its  laws  and  the  New  Mexico 
program  contains  provisions  for 
administrative  and  judicial  review  of 
State  program  actions  in  accordance 
with  Sections  525  and  526  of  SMCRA 
and  30  CFR  Chapter  VII,  Subchapter  L. 
The  approval  is  based  upon  the 
following  representations  concerning 
New  Mexico  law  and  the  New  Mexico 
program: 

(i)  The  Secretary  was  concerned  that 
NMSA  69-25A-30A  appears  to  allow  for 
interlocutory  temporary  relief,  contrary 
to  the  language  of  SMCRA  Section 
526(c).  The  Secretary  requested  an 
Attorney  General’s  Opinion 
demonstrating  the  equivalency  of  the 
provisions.  New  Mexico  responded  on 
August  7, 1980,  with  an  opinion  that 
pointed  out  that  4he  criteria  for 
temporary  relief  in  the  New  Mexico 
program  were  iocated  in  NMSA  69-25A- 
30B,  and  that  they  were  the  same  as  the 
federal  criteria  in  SMCRA  Section  526(c) 
(See  Administrative  Record  No.  NM  99). 
On  this  basis,  the  Secretary  finds  NMSA 
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69-25A-30A  and  30B  consistent  with 
SMCRA  Section  526(c). 

(ii)  NMSA  69-25A-29G  appears  to 
allow  for  a  de  novo  review  in  the  case  of 
administrative  review.  SMCRA  Section 
525(a)(2)  clearly  states  that  such  review 
must  be  “on  the  record.”  The  Secretary 
requested  that  New  Mexico  submit  an 
Attorney  General's  Opinion  concerning 
the  equivalency  of  the  State  and  federal 
provisions  (see  Administrative  Record 
No.  NM  58).  On  August  7, 1980,  the  State 
submitted  such  an  opinion,  which 
indicates  that  the  administrative  hearing 
before  the  Director  is  the  stage  at  which 
the  administrative  record  is  developed. 
The  Commission  may  only  order  that 
additional  evidence  be  taken  by  the 
Director.  The  Secretary  finds  the  New 
Mexico  procedure  acceptable. 

(iii)  NMSA  69-25A-30B  appears  to 
allow  for  a  de  novo  review  in  the  case  of 
judicial  review.  SMCRA  Section  526(b) 
clearly  states  that  such  review  must  be 
“on  the  record.”  The  Secretary, 
requested  that  New  Mexico  submit  an 
Attorney  General’s  Opinion  concerning 
the  equivalence  of  the  State  and  federal 
provisions  (see  Administrative  Record 
No.  NM  58).  On  August  7, 1980,  the  State 
submitted  such  an  opinion,  which 
indicates  that  a  judge  may  not  take 
additional  evidence  except  in  cases  of 
alleged  omissions  or  errors  in  the  record. 
The  types  of  corrections  contemplated 
are  errors  in  the  transcript.  It  is  not  a 
method  for  introducing  new  material. 

On  this  basis,  the  Secretary  finds  that 
NMSA  69-25A-30B  meets  the 
requirements  of  Section  526(b)  of 
SMCRA,  as  interpreted  by  the  Secretary 
in  his  pleadings  before  the  U.S.  District 
Court  for  the  District  Court  of  Columbia, 
during  round  one  of  the  permanent 
program  litigation. 

(iv)  NMSA  69-25A-30C  includes 
language  not  present  in  the  federal 
counterpart,  SMCRA  Section  526(b), 
which  appears  to  limit  access  to  court. 
The  language  in  question  states  that  a 
court  may  affirm,  remand,  or  reverse  the 
decision  of  the  Commission  “if  the 
substantial  rights  of  the  petitioner  have 
been  prejudiced  because  of  the 
administrative  findings.”  The  Secretary 
requested  that  New  Mexico  submit  an 
Attorney  General’s  Opinion  concerning 
the  equivalence  of  the  State  and  federal 
provisions  (see  Administrative  Record 
No.  NM  58).  On  August  7, 1980,  the  State 
submitted  such  an  opinion.  New  Mexico 
explained  that  the  reviewers  had 
misconstrued  the  purpose  of  the  State 
statutory  language.  The  State  explained 
that  the  language  establishes  a  general 
standard  of  review  for  the  district  court 
to  apply  to  the  review  of  Commission 
decisions,  not  a  standing  requirement 


which  would  limit  court  access.  On  this 
basis,  the  Secretary  finds  NMSA  69- 
25A-30C  consistent  with  the 
requirements  of  Section  526(b)  of 
SMCRA. 

(v)  Section  526(d)  of  SMCRA  has  no 
counterpart  in  New  Mexico  law.  This 
section  states  that  the  commencement  of 
a  proceeding  shall  not  operate  as  a  stay 
of  an  action,  order,  or  decision  of  the 
Secretary’s  unless  specifically  ordered 
by  the  court.  In  response  to  the 
Secretary’s  request  for  assurance  that 
New  Mexico  State  law  operates  in  an 
equivalent  marmer,  the  State  submitted 
an  Attorney  General’s  Opinion  on 
August  7, 1980  (see  Administrative 
Record  No.  NM  99).  The  Opinion 
pointed  to  69-25A-30B  NMSA  1978,  as 
the  equivalent  in  terms  of  the  criteria 
which  must  be  met  prior  to  a  court 
issuing  a  stay.  On  this  basis,  the 
Secretary  finds  NMSA  69-25A-30B 
consistent  with  Section  526(d)  of 
SMCRA. 

(vii)  Section  526(a)(2)  of  SMCRA 
includes  language  stating  that  the 
availability  of  review  established  in  this 
subsection  shall  be  not  construed  to 
limit  the  operation  of  rights  established 
in  Section  520.  The  State  has  no 
comparable  provision.  The  Secretary 
requested  an  explanation  of  equivalence 
(Administrative  Record  number  58).  The 
State  responded  on  August  7, 1980,  with 
an  Attorney  General’s  opinion  that 
satisfied  the  concern  of  the  Secretary. 
The  State  explained  that  the  right  of 
judicial  review  established  in  NMSA  69- 
25A-30  is  completely  independent  from 
the  right  to  initiate  suit  imder  NMSA  69- 
25A-24.  Nothing  in  the  statute  indicates 
that  69-25A-30  narrows  the  scope  of 
action  under  69-25A-24.  On  the  strength 
of  this  opinion,  the  Secretary  finds 
NMSA  69-25A-30  consistent  with 
SMCRA  Section  526(a)(2). 

(r)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  New 
Mexico  law,  and  the  New  Mexico 
program  contains  provisions  to 
cooperate  and  coordinate  with  and 
provide  documents  and  other 
information  to  the  Office  of  Surface 
Mining  under  the  provisions  of  30  CFR 
Chapter  VII.  The  provisions  for 
cooperation,  coordination,  and  provision 
of  documents  are  contained  in  69-25-A- 
27  NMSA  1978. 

(s)  The  following  laws  and  regulations 
of  New  Mexico  affecting  its  regulatory 
program,  with  the  exception  discussed 
below,  do  not  contain  provisions  which 
would  interfere  with  or  preclude 
implementation  of  the  provisions  of 
SMCRA  and  30  CFR  Chapter  VII:  the 
New  Mexico  Surface  Mining  Act  and 
regulations  adopted  thereunder;  the 
New  Mexico  Mine  Dewatering  Act;  the 


New  Mexico  Water  Quality  Act  and 
regulations  adopted  thereunder;  the 
New  Mexico  Air  Act  and  regulations 
adopted  thereunder,  the  New  Mexico 
Habitat  Protection  Act;  the  New  Mexico 
Cultural  Properties  Act;  the  New  Mexico 
Confidentiality  of  Site  Location  Act; 
Section  19-9-1  NMSA — Lease  of  coal 
lands;  Section  19-79-18  NMSA — ^Bond 
requirements;  Section  30-8-2  NMSA — 
Polluting  water.  Section  76-8-1  NMSA — 
Protection  of  native  New  Mexico  plants; 
Sections  60-3-6  and  69-3-6 — ground 
water  usage;  Sections  72-5-1  et  seq. — 
surface  water  appropriation;  Section  72- 
8-1  et  seq.— offenses  and  penalties 
regarding  water;  Section  72-12-1  et 
seq. — ground  water  usage;  and  other 
laws  and  regulations  of  New  Mexico. 

As  discussed  in  Finding  4(d)(vi),  New 
Mexico  has  an  apparent  conflict  of 
requirements  in  the  New  Mexico 
Wildlife  Conservation  Act.  That  Act 
allows  for  the  capture,  removal,  and 
destruction  of  endangered  species.  New 
Mexico  has  stated  that  the'  Endangered 
Species  Act  of  1973  preempts  this  State 
act,  and  New  Mexico  recognizes  the 
complete  protection  afforded  those 
species  listed  under  the  federal  Act  The 
New  Mexico  Wildlife  Conservation  Act 
insofar  as  it  conflicts  with  the 
Endangered  Species  Act  of  1973  and  is, 
therefore,  inconsistent  with  SMCRA  is 
being  pre-empted  and  superseded  in  this 
approval. 

(t)  The  New  Mexico  Division  of 
Mining  and  Minerals  and  other  agencies 
having  a  role  in  the  program  have 
sufficient  legal,  technical,  and 
administrative  personnel,  and  sufficient 
funds  to  implement,  administer  and 
enforce  the  provisions  of  the  program, 
the  requirements  of  30  CFR  732.15(b) 
and  other  applicable  State  and  federal 
laws.  Approval  is  based  upon  the 
following  representations  made  by  New 
Mexico  concerning  New  Mexico  law 
and  the  New  Mexico  program: 

(i)  New  Mexico’s  program  narrative 
statement  references  legal  services  from 
the  Attorney  General’s  Office  as  being 
available  through  a  joint  powers 
agreement  with  the  Mining  and  Minerals 
Division.  New  Mexico  was  requested  to 
provide  a  copy  of  the  agreement.  The 
State  did  provide  the  requisite  document 
(see  Administrative  Record  No.  N'M  89), 
but  since  that  submission  the  Mining 
and  Minerals  Division  has  employed  its 
Own  full  time  attorney,  separate  from 
the  Attorney  General’s  Office.  The 
attorney  is  a  former  Assistant  Attorney 
General  in  New  Mexico  who  has  been 
involved  in  the  entire  process  of  State 
program  development.  The  Secretary 
finds  that  this  insures  that  the  Division 
is  provided  adequate  legal  staffing. 
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(ii)  New  Mexico  was  requested  to 
provide  a  description  of  the  actual 
capital  and  operating  budget  for  the 
prior  fiscal  year  (FY  79-80)  which  was 
not  included  in  the  original  submission. 
The  request,  made  in  accordance  with 
30  CFR  731.14(1),  was  answered 
satisfactorily,  and  the  budget  is  part  of 
the  basis  of  this  decision  package  (see 
Administrative  Record  No.  NM  89). 

(hi)  New  Mexico  was  asked  to 
provide  a  more  complete  descriptive 
statement  of  the  responsibilities  for 
other  programs  specihcally  assigned  to 
the  Mining  and  Minerals  Division.  The 
original  statement  contained  a  broad 
listing  of  general  programs,  but  did  not 
include  speciHc  details  of  duties  and 
responsibilities.  New  Mexico,  in  the 
submission  of  )une  11, 1980,  provided  an 
appropriate  response  (see 
Administrative  Record  No.  NM  89). 

(iv)  As  discussed  in  Finding  4(o),  the 
Secretary  is  conditioning  this  approval 
on  the  promulgation  of  New  Mexico 
regulations  consistent  with  30  CFR  Part 
795,  governing  the  small  operator 
assistance  program.  The  Secretary  will 
not  impose  any  demands  for  additional 
staffing  unless  increases  in  the  number 
of  small  operators  in  the  State  dictate 
the  need  for  establishment  of  a 
permanent  SOAP  staff. 

E.  Disposition  of  Public  Comments 

The  comments  received  on  the  New 
Mexico  program  during  the  public 
comment  periods  further  described 
under  “Background  on  the  New  Mexico 
Program  Submission"  raised  several 
issues.  The  Secretary  considered  these 
comments  in  evaluating  New  Mexico's 
program,  as  indicated  below. 

1.  The  United  States  Forest  Service 
asked  that  the  State  emphasize  in  the 
narrative  under  30  CFR  731.14(e)  that 
contact  be  made  with  State  Forestry 
personnel  on  any  permit  application 
evaluation  which  occurs  in  a  forest  type. 
The  New  Mexico  submission  of  June  11, 
1980,  contains  a  new  provision  that 
states  that  stocking  rates  for  any  forest 
types  will  be  in  accordance  with 
direction  from  the  State  Forestry 
Division,  The  Secretary  believes  that  the 
State  Forestry  Division  will  be  insured 
adequate  involvement  in  the  decision 
making  process.  The  Secretary  notes 
that  as  discussed  in  Finding  4(c)(x),  the 
State  Forester’s  standards  in 
establishing  the  stocking  do  not  yet  fully 
meet  minimum  federal  requirements. 

2.  The  Forest  Service  and  the  New 
Mexico  State  Coordination  and 
Administration  Committee  (NMSCAC) 
also  contend  that  the  memorandum  of 
understanding  between  the  Secretary  of 
Energy  and  Minerals  and  the  Secretary 
of  Natural  Resources,  included  in  the 


narrative  section  as  prescribed  by  30 
CFR  731.14(Q,  should  be  amended  to 
adequately  address  established  forest 
type  vegetation  as  well  as  emphasize 
coordination  on  faimal  aspects.  In 
amending  the  proposed  regulations,  the 
Division  of  Mining  and  Minerals 
accorded  full  recognition  to  the 
Department  of  Natural  Resources 
expertise  with  regard  to  forest  types  in 
Section  20-117.  The  Secretary  feels  that 
this  change  insures  adequate 
involvement. 

3.  The  Forest  Service  and  the 
NMSCAC  also  expressed  its  belief  that 
the  New  Mexico  program,  once 
approved,  would  apply  to  all  operations 
in  the  State,  including  those  that  might 
involve  federal  lands  managed  by  BLM 
and  the  Forest  Service.  The  commenter 
expressed  concern  over  the  apparent 
lack  of  input  available  to  the  land 
management  agencies.  OSM  will  retain 
full  authority  for  implementation  of 
SMCRA  on  federal  lands  until  such  time 
as  a  cooperative  agreement  is 
implemented  between  OSM  and  New 
Mexico.  A  cooperative  agreement,  if 
implemented,  will  directly  address  the 
concerns  of  the  Forest  Service. 

4.  The  Geological  Survey  expressed 
concern  over  the  possibility  of  confusion 
arising  in  the  State  agency  regarding  the 
respective  responsibilities  of  the  various 
Department  of  Interior  agencies  under 
the  coal  management  program.  Again, 
the  State  of  New  Mexico  will  have  no 
jurisdictional  authority  over  federal 
lands,  including  federal  coal,  until  such 
time  as  a  cooperative  agreement  is 
implemented.  If  such  an  agreement  is 
consummated,  the  Secretary  expects  it 
will  fully  incorporate  the  principles 
enunciated  in  the  memorandum  of 
understanding  signed  by  the  Office  of 
Surface  Mining,  Geological  Survey  and 
the  Bureau  of  Land  Management. 

5.  The  Soil  Conservation  Service 
(SCS)  and  the  NMSCAC  suggest  that 
New  Mexico’s  Section  3-11(3)  in  the 
regulations  be  made  more  specific 
regarding  productivity  of  rangeland  as  it 
affects  wildlife.  The  Secretary  notes  that 
the  New  Mexico  provision  in  question 
exactly  parallels  the  language  of  30  CFR 
762.11(b)(3).  The  standard  for  the 
evaluation  of  a  State  program  is  a 
determination  that  all  provisions  are  at 
least  as  stringent  as  the  federal 
counterpart.  The  Secretary  believes  that 
the  New  Mexico  provision  meets  that 
standard. 

6.  The  SCS  and  the  NMSCAC 
maintain  that  New  Mexico  regulation  8- 
21(b)  should  make  it  a  mandatory 
requirement  for  a  permit  applicant  to 
contact  Soil  and  Water  Conservation 
Districts.  The  Secretary  notes  that  the 
New  Mexico  provision  mentions  the 


contact  with  Soil  and  Water 
Conservation  Districts  while  the  federal 
counterpart,  30  CFR  779.21  does  not.  The 
Secretary  believes  that  the  New  Mexico 
program  is  consistent  with  the  SMCRA 
and  the  regulations  promulgated 
thereunder. 

7.  The  SCS  and  the  NMSCAC  also 
suggest  that  New  Mexico  regulation  8-15 
include  a  control  mechanism  to  insure 
that  ground  water  is  not  substantially 
altered.  The  Secretary  notes  that  this 
section  refers  only  to  the  informational 
requirements  which  an  operator  must 
address  in  a  specific  permit  application. 
The  provisions  dealing  with  the 
protection  of  the  hydrologic  balance  are 
found  elsewhere  in  the  program  in  State 
regulations  20-41  through  20-59.  The 
Secretary  finds  that  those  protections 
are  consistent  with  SMCRA  and  30  CFR 
Chapter  VII, 

8.  SCS  points  out  a  typographical 
error  in  New  Mexico  regulation  Section 
&-19(a).  Plan  communities  should  be 
plant  communities.  New  Mexico 
corrected  this  error  in  the  Regulations 
prior  to  promulgation  on  May  15, 1980. 

9.  SCS  and  the  NMSCAC  suggest  that 
New  Mexico  regulation  8-19(a)(6) 
should  require  as  a  benchmark,  animal 
unit  months  (AUM’s)  the  area  is  actually 
supporting,  rather  than  AUM’s  which 
the  area  could  support.  The  Secretary 
notes  that  in  the  New  Mexico  program 
both  standards  are  mentioned  in  the 
alternative,  anticipating  the  situation 
where  the  land  in  question  is  not  being 
grazed  prior  to  mining,  but  is  available 
for  grazing  after  mining.  The  Secretary 
believes  that  the  provision  is  consistent 
with  the  federal  standard  in  30  CFR 
779.19. 

10.  The  SCS  and  the  NMSCAC  also 
contend  that  New  Mexico  regulation  20- 
115  should  contain  a  provision  insuring 
that  grazing  pressure  be  controlled 
during  post-mining  years  to  insure  that 
plants  are  not  weakened  to  the  point 
where  they  are  eliminated  from  the 
plant  community  if  the  operator  chooses 
to  demonstrate  capability  by  actual 
grazing.  The  Secretary  notes  that  the 
purpose  of  this  section  is  to  determine 
whether,  the  land  is  capable  of 
withstanding  grazing  pressure  and  is, 
therefore,  eligible  for  bond  release.  The 
very  purpose  of  the  grazing  test  is  to  be 
certain  that  the  event  which  the 
commenters  fear  will  not  occur  after  the 
bond  has  been  released.  Proper 
management,  will  be  employed,  and  the 
bond  will  not  be  released  if  the  land  in 
question  cannot  withstand  the  grazing 
pressure.  The  Secretary  believes  that  the 
provision  is  consistent  with  30  CFR  115. 
The  Secretary  notes  further  that  the 
District  Court  remanded  the  federal 
regulations  on  the  basis  that  it  exceeded 
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the  statutory  authority  of  SMCRA.  The 
State  provision  has  provided  an 
alternative  to  the  court-perceived  defect 
of  actual  demonstration. 

11.  The  SCS  and  the  NMSCAC 
contend  that  the  standard  employed  by 
New  Mexico  in  regulation  20-106(b]  as  a 
basis  for  waiving  the  requirements  for 
stabilization  and  revegetation  is 
inadequate.  Rather  than  labeling  an 
acceptable  erosion  rate  as  that  of 
surrounding  undisturbed  lands,  the  SCS 
suggests  that  acceptable  soil  loss  should 
be  determined  by  a  qualiHed  soil 
scientist.  The  Secretary  notes  that  in  the 
submission  of  June  11, 1980,  New 
Mexico  added  the  concept  that  the 
surrounding  lands  must  be  under  proper 
management  to  be  used  as  a 
comparative  standard  (see 
Administrative  Record  No.  89,  N.M.  Reg. 
20-106(B)).  This  serves  as  an  acceptable 
standard  consistent  with  §  816.106  of  the 
federal  regulations. 

12.  The  SCS  and  the  NMSCAC 
suggested  an  addition  to  the  federal 
permanent  regulatory  program  and, 
consequently  an  addition  to  the  New 
Mexico  permanent  program,  by  means 
of  regulation  amendment.  They 
proposed  a  new  section  outlining 
provisions  whereby  reclamation 
research  and  demonstration  of 
reclamation  technology  sponsored  by 
State  or  federal  agencies  may  occur 
after  a  mining  permit  has  been  issued. 
The  Secretary  notes  that  Section  10-13 
of  the  New  Mexico  regulations  and  30 
CFR  785.13  govern  the  issuance  of 
permits  for  experimental  practices  in 
reclamation  technology.  These 
provisions  provide  the  access  that  the 
commenters  request.  The  approval 
authority  of  such  practices  is  vested 
jointly  in  the  Director  of  the  Division  of 
Mining  and  Minerals  and  the  Director 
the  Office  of  Surface  Mining. 

13.  The  Environmental  Protection 
Agency  (EPA)  expressed  concern  that 
Section  8  of  the  New  Mexico  Surface 
Mining  Act  contains  language  which 
may  interfere  with  federal  requirements. 
The  language  in  question  states,  “*  *  * 
that  nothing  in  the  New  Mexico  Surface 
Mining  Act  shall  be  construed  to 
supersede  the  authority  which  any  state 
department  or  agency  has  with  respect 
to  the  management,  protection  and 
utilization  of  the  state  lands  and 
resources  under  its  jurisdiction.”  The 
Secretary  has  identified  only  one  State 
law  which  potentially  conflicts  with 
federal  requirements.  That  law,  the  New 
Mexico  Wildlife  Conservation  Act,  has 
been  set  aside  by  the  Secretary  in  his 
approval  to  the  extent  that  it  conflicts 
with  the  Endangered  Species  Act  of 
1973.  With  regard  to  other  federal 


requirements,  the  Secretary  is  satisfied 
that  no  conflicts  exist. 

14.  EPA  also  suggests  that  the 
Department  of  Interior  carefully 
evaluate  the  apparent  differences  in  the 
State  regulations  concerning  “Point 
System  and  Penalties”  and  30  CFR 
845.13.  The  Secretary  has  affirmatively 
disapproved  the  New  Mexico  point 
system  to  the  extent  it  incorporates 
provisions  remanded  by  the  District 
Court  in  the  February  26,  and  March  16, 
1980  opinions  (see  Finding  4(i](iii]]. 

15.  ^A  also  notes  that  the  New 
Mexico  program  contains  no  analogue  to 
Section  401  of  SMCRA,  requiring  the 
establishment  of  a  State  Abandoned 
Mine  Fund.  The  Secretary  notes  that  the 
approval  contained  in  931.10  is  limited 
to  Title  V,  and  no  decisions  is  being 
made  at  this  time  concerning  Title  IV  of 
SMCRA. 

16.  EPA  states  that  the  New  Mexico 
submission  contains  no  counterpart  to 
SMCRA  Section  703,  which  prohibits 
firing  or,  in  any  other  way, 
discriminating  against  an  employee 
because  of  that  employee’s  instituting  or 
participating  in  proceedings  related  to 
the  administration  or  enforcement  of  the 
Act.  The  Secretary  notes  that  the 
protections  in  Section  703  of  SMCRA 
extend  to  all  employees  of  all  operations 
in  the  United  States  as  a  matter  of 
federal  law.  As  such,  it  is  not  necessary 
for  the  State  to  have  adopted  identical 
provisions. 

17.  EPA  suggests  that  New  Mexico 
include  in  its  data  base  and  inventory 
requirements  for  designation  of  lands 
unsuitable  for  mining,  the  data 
developed  by  programs  administered 
under  the  Clean  Water  Act.  The 
Secretary  notes  that  this  suggestion  is 
beyond  the  requirements  of  the  federal 
standard  mandated  by  SMCRA  in 
Section  522  or  the  implementing  federal 
rules  in  30  CFR  Chapter  VII,  Subchapter 
F,  and  as  such,  cannot  be  required  of 
New  Mexico. 

18.  EPA  suggests  that  the  New  Mexico 
counterparts  to  30  CFR  779.15  and  30 
CFR  779.16,  8-15  and  6-16,  should 
include  provisions  insuring  that  there 
will  be  coordination  with  the  water 
quality  management  agency  to 
determine  if  there  are  conflicts  between 
water  quality  activities  and  mining 
operations.  The  Secretary  finds  that  the 
New  Mexico  provisions  mirror  the 
federal  provisions  and  are,  therefore, 
acceptable. 

19.  EPA  contends  that  the  New 
Mexico  program  requires  major  mines  to 
monitor  air  emissions  in  a  manner 
sufficient  to  estimate  increment 
consumption,  but  that  it  does  not 
demand  similar  information  of  minor 
facilities.  The  Secretary  notes  that  as  a 


result  of  Alabama  Power  v.  Castle,  606 
F.  2d  1068  (C.A.D.C.  1979],  air  permits 
are  no  longer  required  for  coal  mines, 
except  those  that  contain  large  crushing 
facilities  that  are  distinct  point  sources. 
The  New  Mexico  regulation  is 
consistent  with  this  concept. 

20.  The  National  Park  Service  (NPS) 
requests  that  provision  be  made  in  the 
New  Mexico  program  to  allow  for  NPS 
involvement  in  the  development  of 
appropriate  bond  amounts  in  mine  plan 
approval  process  in  those  instances 
where  mining  may  have  the  potential  to 
affect  the  resources  of  park  units  in  New 
Mexico.  NPS  would  also  like  to 
participate  in  inspections  in  cases  where 
NPS  units  may  be  affected,  especially  in 
instances  when  inspections  are  in 
response  to  a  partition  or  notification  of 
violation.  The  Secretary  notes  that  New 
Mexico’s  Section  2-ll(a)  of  the 
regulations  spells  out  that  no  surface 
coal  mining  shall  be  conducted  on  any 
lands  which  will  adversely  affect  any 
publicly  owned  park  unless  approved 
jointly  by  the  Director  of  the  Division  of 
Mining  and  Minerals  and  the  federal. 
State,  or  local  agency  having  jurisdiction 
over  the  park,  lihe  Secretary  notes  that 
the  NPS  has  access  to  the  inspection 
process  through  the  provisions  of  Part  29 
of  the  New  Mexico  regulations.  The 
Secretary  believes  that  this  should 
adequately  insure  involvement  of  the 
NPS  and  other  agencies  affected  by  such 
decisions. 

21.  NPS  objects  that  the  New  Mexico 
program  does  not  provide  for 
coordination  with  the  Advisory  Council 
as  required  by  Section  106  of  the 
National  Historic  Preservation  Act.  The 
Secretary  believes  that  the 
Programmatic  Memorandum  of 
Agreement  between  OSM  and  the 
Advisory  Council  on  Historic 
Preservation  (see  45  FR  41998,  June  23, 
1980],  when  implemented  will  allow  the 
State  Historic  Reservation  Officer  to 
have  an  integral  part  in  insuring 
identification  of  historic  lands  for  each 
permit  application.  However,  30  CFR 
761.11(e]  and  761.12(f](g]  have  been 
suspended  to  the  extent  that  (1]  surface 
coal  mining  operations  are  prohibited  on 
lands  that  would  affect  places  “eligible 
for  listing  on”  the  National  Register  of 
Historic  Places,  and  (2]  the  prohibitions 
apply  to  privately  owned  places  listed 
on  the  National  Register.  'Therefore,  the 
Secretary  must  disapprove  any  portion 
of  New  Mexico’s  proposed  program 
containing  such  language.  The  Secretary 
is  satisfied  that  the  requirements  of 
SMCRA  is  met  by  the  program  as  well 
as  the  requirements  of  Section  106  of  the 
National  Historic  Preservation  Act. 
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22.  NFS  contends  that  it  should  be 
given  an  opportunity  to  directly 
participate  in  developing  criteria  for 
designating  lands  as  unsuitable  for 
surface  coal  mining  near  NFS  units. 
These  criteria,  according  to  NFS,  should 
be  related  to  all  resources  of  the  NFS 
units,  and  to  the  indirect  effects  which 
may  occur  on  fragile  lands.  NFS 
contends  that  the  establishment  of 
buffer  zones  around  NFS  lands  must  not 
be  left  solely  to  other  agencies  with 
interests  potentially  at  variance  with 
NFS  policy,  especially  when  the  scenic 
and  environmental  integrity  of  the  paric 
lands  may  be  involved.  The  Secretary 
notes  that  Section  2-12(e)  of  the  New 
Mexico  regulations  spells  out  the 
procedures  which  guarantee  the 
involvement  of  park  management 
agencies  in  the  lands  unsuitable  process. 
The  Secretary  is  satisfied  that  the 
mandate  of  SMCRA  is  met  and  that  the 
interests  of  those  agencies  are 
adequately  protected  in  the  New  Mexico 
program. 

The  Secretary  has  instructed  the  Park 
Service  not  to  seek  criteria  in  state 
programs  which  would  establish  “buffer 
zones”  adjacent  to  National  parks  as 
automatically  unsuitable Jor  coal 
mining,  unless  these  lands  meet  one  or 
more  of  the  other  specific  criteria  for 
designation.  On  June  4, 1979,  the 
Secretary  made  final  decisions  on  the 
Federal  Coal  Management  Program. 
Included  in  those  decisions  were 
numerous  changes  in  the  proposed 
unsuitability  criteria  for  federal  lands. 
The  Secretary  chose  to  delete  the 
automatic  “buffer  zone”  language  for 
national  parks  and  certain  other  federal 
lands  from  the  first  criterion  (43  CFR 
3461.1(a)].  Instead,  he  stated  lands 
adjacent  to  a  national  park  should  only 
be  found  unsuitable  if  they  are  covered 
by  one  of  the  other  specific  criteria  (43 
CFR  3461.1(b)-(t)).  This  instruction  to 
the  Park  Service  assures  that  that 
agency’s  approach  to  State  unsuitability 
criteria  will  be  compatible  with  the 
Secretary’s  policy  on  federal 
unsuitability  criteria. 

23.  The  Department  of  Energy  (DOE) 
notes  that  the  New  Mexico  program 
includes  the  possibility  of  a  waiver  of 
the  topsoil  removal  requirements  of  30 
CFR  816.22  in  cases  where  slopes  are 
too  steep  to  operate  safely,  and 
contends  that  the  appropriate 
alternative  is  to  prohibit  mining  due  to 
high  erosion  potential.  The  Secretary  is 
approving  the  New  Mexico  program 
which  allows  for  the  substitution  of 
other  suitable  alternatives  in  cases 
where  topsoil  cannot  be  saved  due  to 
safety  considerations.  The  Secretary 
feels  that  if  other  suitable  materials 


exist  in  sufficient  quantities,  then  topsoil 
can  be  left  in  certain  areas. 

24.  DOE  contends  that  in  New  Mexico 
regulation  20-124  the  remedy  for 
subsidence  problems  is  limited  to 
compensation  of  the  landowner,  while 
the  federal  analogue,  30  CFR  817.124, 
requires  both  compensation  and 
restoration.  The  Secretary  believes  that 
the  New  Mexico  proposal  is  consistent 
with  the  federal  regulation  because  30 
CFR  817.124  allows  compensation  or 
restoration,  but  does  not  require  both. 

25.  DOE  asks  for  an  explanation  of  the 
reasoning  for  New  Mexico’s  omission  of 
the  12-inch  lift  requirement  for  road 
construction  under  30  CFR  816.152(d)(4). 
In  the  regulations  that  were  promulgated 
on  May  15, 1980,  and  submitted  to  OSM 
on  June  11, 1980,  the  12-inch  requirement 
has  been  added  to  New  Mexico 
regulation  20-152.  The  Secretary  also 
notes  that  this  is  one  of  the  provisions 
being  affirmatively  disapproved. 

26.  DOE  asks  that  the  New  Mexico 
program  include  the  requirement  of  30 
CFR  785.17(b)(2)  which  states  that  a 
reclamation  plan  application  shall 
include  the  proposed  method  and  type 
of  equipment  to  be  used  for  removal, 
storage  and  replacement  of  soil.  Section 
508(a)(5)  of  SMCRA  explicitly  calls  for  a 
description  of  equipment  to  be  used  in 
mining  and  reclamation  operations.  The 
Secretary  believes  that  NMSA  69-25A- 
12(a)(5]  includes  the  requirements  of 
SMCRA  Section  508(a)(5). 

27.  DOE  comments  that  New  Mexico 
had  deleted  the  public  participation 
requirements  of  30  CFR  776.12(b),  776.14 
and  785.13(g),  which  include  the 
opportuntiy  for  public  notice  and 
comment  and  the  opportunity  for 
judicial  review  of  agency  action.  The 
Secretary  notes  that  the  State  of  New 
Mexico  included  these  public 
participation  requirements  in  the 
regulations  which  were  promulgated  on 
May  15, 1980  and  submitted  to  QSM  on 
June  11, 1980. 

28.  DOE  comments  that  the  New 
Mexico  program  should  include 
provisions  for  the  protection  of  State 
employees  as  required  by  30  CFR  704. 
The  Secretary  notes  that  New  Mexico 
has  agreed  to  include  stipulations  in 
every  permit  that  will  allow  the  State  to 
invoke  criminal  penalties  if  a  State 
employee  is  interfeffed  with  during  the 
performance  of  his  duties.  As  such,  the 
program  is  consistent  with  the  intent  of 
SMCRA.  (See  Finding  4(p)). 

29.  DOE  comments  that  the  New 
Mexico  point  system  for  civil  penalties 
described  in  New  Mexico  regulation  31- 
11  is  not  the  equivalent  of  the  federal 
system.  The  Secretary  notes  that  the 
commenter  is  correct.  The  Secretary  has 
affirmatively  disapproved  the  New 


Mexico  civil  penalty  assessment  system 
to  the  extent  it  incorporates  provisions 
remanded  by  the  court.  (See  Finding 
4(i)(iii)). 

30.  TTie  Fish  and  Wildlife  Service 
(FWS)  expresses  concern  that  New 
Mexico  has  omitted  from  its  regulations 
an  analogue  to  30  CFR  770.12,  which 
requires  coordination  and  review  with 
the  applicable  requirements  of  the 
Endangered  Species  Act  and  the  Fish 
and  Wildlife  Coordination  Act.  The 
Secretary  believes  that  New  Mexico  has 
demonstrated  that  the  requirements  for 
consultation  have  been  met,  and  that  the 
program  is  consistent  with  SMCRA.  (See 
Finding  4(d)(i)). 

31.  FWS  objects  to  New  Mexico’s 
analogue  to  30  CFR  779.20,  8-20,  in 
which  the  State  specifically  includes  the 
applicant  in  the  consultation  process 
which  determines  the  level  of  detail  and 
the  extent  of  the  areas  to  be  included  in 
studies  of  fish  and  wildlife  and  their 
associated  habitats.  The  Secretary  notes 
that  in  the  regulations  promulgated  on 
May  15, 1980,  and  submitted  to  the 
Secretary  on  June  11, 1980,  incorporated 
this  change.  The  Secretary  also  notes 
that  this  provision  has  been 
affirmatively  disapproved  pursuant  to 
the  order  of  the  District  Court. 

32.  FWS  also  requests  that  the  New 
Mexico  analogue  to  30  CFR  779.20(c)(3), 
8-20(c)(3),  include  the  requirement  of  the 
federal  regulations  that  the  guidance 
forthcoming  from  fish  and  wildlife 
agencies  be  in  “written”  form  in  order  to 
insure  that  the  consultation  process  is 
made  a  matter  of  record.  The  Secretary 
notes  that  because  of  the  District  Court 
decisions,  this  provision  of  the  program 
is  affirmatively  disapproved  since  it  is 
based  upon  the  remanded  federal  rule. 
As  a  consequence  the  State  cannot  be 
required  to  add  this  as  a  condition  of 
approval  at  this  time. 

33.  FWS  comments  that  the  New 
Mexico  analogues  to  30  CFR  780.16  and 
30  CFR  786.19,  9-16  and  11-19,  have 
restricted  consideration  of  threatened  or 
endangered  species  to  only  those 
species  indigenous  to  the  State.  The 
Secretary  has  conditioned  approval  of 
the  State  program  on  modification  of 
regulation  11-19(0)  to  afford  protection 
of  all  species  protected  by  the 
Endangered  Species  Act  of  1973  (see 
Finding  4(d)(vi)). 

34.  FWS  expressed  its  support  for 
some  additional  language,  not  contained 
in  the  Federal  regulations,  which  the 
State  added  to  its  analogue  to  30  CFR 
815.15(d),  19-15(d).  'The  additional 
language  places  discretion  in  the 
Director  regarding  return  to  approximate 
original  contour  if  such  action  would 
cause  excessive  environmental 
degradation.  The  Secretary  agrees  in 
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principle  with  this  approach,  but  has 
requested  the  State  to  place  some 
outside  limits  on  the  use  of  this 
alternative.  Consistent  with  Finding  4(e), 
this  has  been  invoked  as  a  condition  of 
approval. 

35.  The  FWS  supports  the  New 
Mexico  change  in  the  analogue  to  30 
CFR  816.116(d)(2).  20-116,  insofar  as  it 
eliminates  a  specified  stocking  rate  of 
woody  plants.  The  commenter  notes, 
however,  that  the  State  alternative  is 
flawed  in  that  it  does  not  consider 
density  prior  to  disturbance.  The  State 
of  New  Mexico  has  made  a  change  in 
this  regulation  which  places  the 
determination  of  the  number  of  woody 
plants  under  the  State  Forester.  This 
approach  should  allow  density  prior  to 
disturbance  to  be  factored  into  the 
determination.  The  Secretary  found  that 
these  modifications  did  not  meet  the 
requirements  for  approval  of 
alternatives  established  in  30  CFR  731.13 
and  correction  of  this  deficiency  a 
condition  of  approval  (see  Finding 
4(c)(x)). 

36.  The  FWS  expresses  concern  over 
the  inconsistencies  in  the  New  Mexico 
Wildlife  Conservation  Act  and  the 
Endangered  Species  Act  of  1973.  The 
commenter  notes  that  the  only  provision 
in  the  Endangered  Species  Act  which 
allows  an  unauthorized  taking  of  an 
endangered  or  threatened  species  is 
dependent  upon  the  prevention  of  bodily 
harm.  The  State  Act  is  more  lenient  in 
that  it  allows  an  unauthorized  taking  if 
there  is  an  immediate  threat  to  private 
property.  As  described  above  in  Finding 
4(d)(vi),  the  Secretary  has  determined 
that  the  federal  statute  preempts  the 
State  statute  insofar  as  the  two  acts 
conflict.  The  Secretary  specifically  pre¬ 
empted  and  superseded  the  conflicting 
portion  of  the  State  Act  as  part  of  the 
approval  of  the  New  Mexico  State 
program. 

37.  The  Advisory  Council  on  Historic 
Preservation  (ACHP)  and  the  NPS 
contend  that,  subject  to  Section  106  of 
the  National  Historic  Preservation  Act, 
the  Secretary  is  obligated  at  this  time  to 
obtain  the  written  comments  of  the  State 
Historic  Preservation  Officer  as  to  the 
likelihood  of  the  New  Mexico 
permanent  regulatory  program  affecting 
properties  included  in,  or  eligible  for 
inclusion  in,  the  National  Register  of 
Historic  Places.  The  Secretary  notes  that 
the  State  Historic  Preservation  Officer 
has  had  the  opportunity  to  comment  on 
the  content  of  the  regulatory  program 
that  will  affect  the  entire  State  of  New 
Mexico.  Further  opportunities  to 
comment  will  be  available  on  a  case-by¬ 
case  basis  in  connection  with  specific 
mine  plan  applications  that  come  before 


the  regulatory  authority.  The  Secretary 
believes  that  the  Progranunatic 
N^emordum  of  Agreement  betwen  OSM 
and  ACHP  (see  45  FR  41988,  June  23, 
1980),  when  implemented  will  allow  the 
State  Historic  Reservation  Officer  to 
have  an  integral  part  in  insuring 
identification  of  historic  lands  for  each 
permit  application.  The  Secretary 
believes  that  these  opportunities  satisfy 
the  responsibility  which  he  must  fulfill 
under  Section  503(b)  of  SMCRA  and 
Section  106  of  the  National  Historic 
Preservation  Act. 

38.  The  ACHP  asks  for  a  specific 
change  in  the  wording  of  8-12(b)  to  read: 
"Historic  lands  as  deflned  in  Section  1-5 
within  the  proposed  mine  plan  and 
adjacent  areas.  The  Historic 
Preservation  Bureau  of  the  State 
Planning  Division  in  coordination  with 
the  Stale  Archeologist  shall  prescribe 
the  necessary  steps  to  ensure  adequate 
identification  of  historic  lands  for  each 
application."  Without  passing  judgment 
on  the  merits  of  the  suggestion,  the 
Secretary  notes  that,  as  it  was  Anally 
promulgated  on  May  15, 1980,  the  State 
regulation  is  a  mirror  of  the  federal 
language  contained  in  30  CFR  779.13  and 
30  CFR  783.13.  The  standard  by  which  a 
program  is  to  be  judged  is  that  of 
equivalency  with  SMCRA,  and  the 
Secretary’s  30  CFR  VII,  and  the  State 
language  meets  that  test. 

39.  The  ACHP  comments  on  an 
apparent  mistake  in  cross-referencing  in 
New  Mexico  regulation  9-31.  The  cross- 
reference  in  the  original  submission  was 
to  regulation  2-12(c).  The  ACHP 
contends  that  the  correct  reference 
should  be  to  regulation  2-12(e).  The 
Secretary  notes  that  in  the  regulation  as 
promulgated  on  May  15, 1980,  the  State 
recognized  the  error  and  made  the 
change  requested. 

40.  The  ACHP  comments  that  it  would 
like  to  see  the  language  in  regulation  11- 
11(c)(1)  be  made  more  specific  in  terms 
of  “historic  preservation  agencies.”  The 
Secretary  notes  that  the  State  language 
is  a  mirror  of  the  federal  language  in  30 
CFR  786.11(c)(1),  and  as  such,  fully 
meets  the  standard  for  approval. 

41.  The  Army  Corps  of  Engineers 
(ACE)  comments  that  regulation  8-19 
should  require  as  part  of  each  permit 
application,  information  on  existing 
carrying  capacity  in  animal  units  and 
potential  carrying  capacity  instead  of 
allowing  either  method.  The  Secretary 
notes  that  the  requirements  of  8-19  are 
consistent  with  those  in  30  CFR  779.19 
and  783.19,  and  as  such,  the  State 
provision  is  acceptable  (See  Finding 
4(d)(iii)). 

42.  The  ACE  comments  that  the 
consultation  process  called  for  in 
regulation  8-20  should  include  the 


landowner  or  responsible  land 
management  agency  as  well  as  the 
applicant  and  the  Department  of  Game 
and  Fish.  The  Secretary  notes  that  in 
accordance  with  the  Court  opinion  of 
May  16, 1980,  this  provision  has  been 
affirmatively  disapproved  since  it  is 
based  upon  remanded  federal  rule  30 
CFR  779.20. 

43.  The  ACE  points  out  an  incorrect 
statutory  citation  in  the  body  of 
regulation  9-16(b)(l).  ACE  states  that 
“17-3-37”  should  be  “17-2-37.”  This  was 
pointed  out  to  New  Mexico  and  the 
appropriate  change  was  made. 

44.  The  ACE  comments  on  a  psrcc  ived 
inconsistency  between  the  requirements 
of  regulations  20-111  and  20-116.  The 
Secretary  is  satisfied  that  both 
provisions  meet  the  test  of  equivalency 
when  compared  to  30  CFR  816.111  and 
30  CFR  816.116  and  as  such,  he  has 
approved  them. 

45.  The  Mine  Safety  and  Health 
Administration  (MSHA)  comments  that 
New  Mexico  regulation  20-92  speciAes 
that  diversions  shall  be  designed  to 
accommodate  the  peak  rimoff  from  a 
100-year,  24-hour,precipitation  event  in 
accordance  with  30  CFR  816.42.  The 
commenter  points  out  that  MSHA 
guidelines  recommend  a  100-year,  6-hour 
frequency  storm.  The  Secretary  notes 
that  he  cannot  require  regulaAons  more 
stringent  than  those  in  the  federal 
program  and,  therefore,  finds  regulation 
20-92  acceptable. 

46.  The  State  Historic  Preservation 
Officer  comments  that  the  language  in 
regulation  6-12(a)(3)(i)  which  refers  to 
“districts,  sites,  buildings,  structures  or 
objects  .  .  .  and  known  archeological 
resources,”  should  be  changed  to  some 
broader,  more  inclusive  language.  The 
Secretary  notes  that  the  language  in  the 
State  provision  is  a  mirror  of  30  CFR 
776.12,  and  as  such,  is  acceptable. 

47.  The  General  Counsel  to  the  Navajo 
Nation,  the  Department  of  Interior  Field 
Solicitor  at  Window  Rock,  Arizona,  and 
the  DNA — People’s  Legal  ServiceSj  Inc. 
in  Window  Rock  all  expressed  concern 
over  the  apparent  intended  assertion  of 
jurisdiction  over  Indian  lands  by  the 
State  of  New  Mexico.  The  New  Mexico 
statute  omits  any  reference  to  Indian 
tribes  and  Indian  lands.  The  regulations 
also  omit  all  references.  The  State  quite 
specifically  disavows  any  applicability 
of  the  New  Mexico  program  to  federal 
lands,  but  there  is  no  such  disclaimer 
involving  Indian  lands.  The 
commentators  contended  that  the  effect 
of  this  silence  is  the  creation  of  a 
blanket  of  uncertainty  concerning  the 
State’s  intentions  on  Indian  lands.  Mr. 

D.  E.  Gray,  Chairman  of  the  New 
Mexico  Coal  Surface  Mining 
Commission  speaking  on  his  own  behalf. 
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addressed  the  jurisdiction  of  the  State  of 
New  Mexico  over  lands  within  the  state. 
He  stated,  “the  Surface  Mining  Act  as 
adopted  by  the  New  Mexico  Legislature 
makes  no  distinction  concerning  the 
ownership  of  land  subject  to  the  Act 
other  than  federal  lands."  He  further 
stated  that  certain  definitional  and 
substantive  provisions  of  SMCRA 
address  the  issue  of  sovereignty  over 
coal  surface  mining  operations  upon 
Indian  land  with  the  proviso  “That 
nothing  in  this  Act  shall  change  the 
existing  jurisdictional  status  of  Indian 
lands."  He  indicated  that  the  State  will 
resist  any  attempt  to  limit  the 
jurisdiction  of  the  State  of  New  Mexico 
outside  the  boimdaries  of  established 
Indian  reservations,  until  and  unless 
Congress  clearly  pre-empts  that 
jurisdiction.  The  commentators 
requested  a  specific  statement  by  the 
State  disavowing  any  jurisdiction  on 
Indian  lands  as  an  appropriate  remedy. 

The  Secretary  has  explicitly  stated  in 
his  Hndings  that  the  approval  contained 
in  30  CFR  931.10  is  limited  to  non-federal 
and  non-Indian  lands  in  the  State  of 
New  Mexico.  The  Secretary’s  approval 
in  no  way  acts  to  grant  or  endorse  any 
assertion  by  New  Mexico  of  jurisdiction 
over  mining  on  Indian  lands. 

48.  DNA — ^People’s  Legal  Services,  Inc. 
also  expressed  concern  over  the  manner 
in  which  New  Mexico  has  altered  some 
of  the  definitions  of  terms  used  in  the 
program.  The  commentator  felt  that  the 
criteria  dealing  with  land  unsuitability 
had  been  severely  restricted.  The  terms 
of  specihe  concern  include: 

(a)  Cemetery. 

(bj  Fragile  lands. 

(c)  Historic  lands. 

The  Secretary  discussed  the  handling 
of  cemetery  in  Finding  4(a)(i)  and 
historic  lands  in  Finding  4(a)(ii].  The 
Secretary  is  satisfied  that  there  is  a 
justihable  rationale  for  the  alteration  of 
the  definitions  for  cemetery  and  historic 
lands,  and  has  approved  them.  With 
respect  to  the  definition  of  fragile  lands, 
the  Secretary  believes  that  all  of  the 
required  components  are  present  in 
accordance  with  30  CFR  761.5.  New 
Mexico  has  omitted  only  illustrative 
examples  present  in  the  federal 
definition. 

49.  DNA — ^People’s  Legal  Services,  Inc. 
also  expressed  concern  that  the  New 
Mexico  program  was  written  in  a  way 
that  might  allow  experimental  practices 
or  pilot  projects  to  be  conducted  in  a 
manner  that  might  not  comply  with 
environmental  safeguards.  The 
commentator  is  apparently  referring  to 
the  “Experimental  Practices”  section 
which  is  aimed  at  controlling 
experimental  techniques  in  reclamation 
technology  not  experimental  techniques 


in  coal  extraction.  It  should  be  pointed 
out  that  the  Secretary,  through  the 
Director  of  OSM,  still  retains  ultimate 
approval  authority  over  all 
“Experimental  Practices,”  and  the 
Secretary  has  the  authority  to  approve, 
under  appropriate  circumstances, 
experimental  techniques  that  might  lead 
to  enhanced  environmental  protection. 

50.  DNA — People’s  Legal  ^rvices,  Inc. 
asks  that  language  be  added  to  the 
“Suspension  of  Rules”  section  that 
would  ensure  that  standards  challenged 
in  court  action  would  continue  to  be 
enforced  by  the  State  until  all  appeals 
have  been  exhausted.  The  Secretary 
recognizes  that  the  prescribed  actions 
handed  down  by  judicial  authority  will 
differ  from  case  to  case,  and  that  the 
request  of  the  commentators  may 
directly  conflict  with  the  order  of  the 
court  in  question.  The  Secretary  cites 
the  recent  District  Court  decision  as  a 
specific  example.  In  that  instance,  the 
Federal  District  Court  for  the  District  of 
Columbia  ordered  the  Secretary  to 
affirmatively  disapprove  those  portions 
of  a  State  program  which  implement 
OSM  regulations  that  the  Court  had  set 
aside.  Consequently,  the  language  of  the 
State,  allowing  the  deletion  of 
provisions  mirroring  federal  provisions 
which  have  been  judicially  determined 
to  be  invalid,  remanded,  or  withdrawn, 
is  consistent  with  SMCRA. 

51.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  expressed 
concern  with  the  addition  to  New 
Mexico’s  analogue  to  SMCRA  201, 

NMSA  Section  6,  of  the  word 
“reasonable”  as  a  limiting  factor  on  the 
power  of  the  State  to  promulgate 
regulations  to  implement  the  Act.  The 
federal  Act  states  that  the  Secretary 
shall  have  the  power  to  “publish  and 
promulgate  su^  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  provisions  of  the  Act”. 

The  Secretary  that  notes  that,  even 
though  the  federal  language  does  not 
explicitly  use  the  word  “reasonable”  as 
the  State  provision  does,  he  has  an 
implicit  responsibility  to  ensure  that  any 
rulemaking  in  which  he  plays  a  role  is 
done  reasonably.  The  New  Mexico 
provision  is  acceptable  as  consistent 
with  the  requirements  of  SMCRA. 

52.  Another  concern  of  the  EPI  and  PU 
is  that  New  Mexico,  in  its  analogue  to 
SMCRA  201,  NMSA  69-25A-6,  allows 
only  “interested”  persons  to  participate 
in  a  rulemaking  process,  while  NMSA 
Section  7  permits  any  person  to  initiate 
a  rulemaldng  proceeding.  The  EPI  and 
PU  note  that  the  federal  Act  and 
regulations  allow  “any  person”  to  so 
participate  and  contend  that  New 
Mexico’s  statute  should  be  consistent 


with  SMCRA.  The  Secretary  notes  that 
the  New  Mexico  statute  permits  any 
person  to  initiate  rulemaking. 
Accordingly,  any  person  who  wishes  to 
participate  in  a  rulemaking,  but  was 
successfully  challenged  on  the  basis  of 
his  or  her  lack  of  an  “interest,'”  could 
simply  initiate  a  rulemaking  by  petition 
covering  the  same  subject.  The 
Secretary  presumes  that  this  person’s 
concerns  could  then  be  brought  before 
the  regulatory  authority.  Therefore,  the 
Secretary  concludes  that  any  person 
may  also  participate  in  the  rulemaking 
process,  thus  satisfying  the  commenters’ 
concern. 

53.  The  Environmentcil  Policy  Institute 
and  the  Public  Lands  Institute  assert 
that  New  Mexico  should  be  required  to 
show  that  the  adjudicatory  hearing 
required  by  SMCRA  Section  514  include 
full  Administrative  Procedures  Act 
protections,  including  cross-examination 
in  accordance  with  judge  Flannery’s 
decision  in  the  Permanent  Regulation 
Litigation.  Also,  the  EPI  and  PU  note, 
NMSA  Section  18(F),  New  Mexico’s 
analogue  to  SMCl^  Section  514, 
appears  to  be  inadequate  in  that  it 
allows  for  administrative  review 
pursuant  to  NMSA  Section  29(b),  which 
statute  provides  for  an  appeal  to  the 
Commission. 

The  Secretary  has  fully  examined  the 
adjudicatory  hearing  process  proposed 
by  New  Mexico,  and  believes  it  is 
consistent  with  Section  514  of  SMCRA, 
which  requires  that  such  a  hearing 
"shall  be  of  record,  adjudicatory  in 
nature,  and  no  person  who  presided  at  a 
conference  under  Section  513(b)  shall 
either  preside  at  the  hearing  or 
participate  in  the  decision  thereon”.  The 
Secretary  also  notes  that,  in  terms  of 
appeals.  New  Mexico  has  added  an 
additional  layer  of  administrative 
appeal  not  present  in  the  federal  system. 
The  review  of  the  system  prompted  the 
Secretary  to  require  New  Mexico  to 
demonstrate  that  no  potential  trial  de 
novo  problem  exists.  New  Mexico  made 
this  demonstration  in  an  Attorney 
General  opinion,  dated  August  7, 1980 
(Administrative  Record  No.  NM  99),  and 
the  Secretary  finds  this  provision 
consistent  with  federal  requirements. 

54.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  claim  that 
New  Mexico,  in  NMSA  Section  22(E), 
has  seriously  weakened  the  criminal 
penalty  contained  in  SMCRA  Section 
518.  The  State  statute  provides  that 
there  can  be  no  criminal  penalty  unless 
the  time  for  appeal  has  expired  or  until 
the  right  of  appeal  has  been  exhausted. 
The  Secretary  notes  that  the  State 
Attorney  General’s  Opinion  of  August  7, 
1980,  demonstrated  the  equivalency  of 
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the  New  Mexico  standard  (see  Finding 
4(iKi)). 

55.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  have 
suggested  that  New  Mexico,  in  its 
analogue  to  SMCRA  519,  NMSA  69- 
25A-23,  should  make  it  clear  that 
citizens  have  the  right,  under  the  District 
Court’s  decision  of  February  26, 1980,  to 
visit  the  mine  site  prior  to  the  bond 
release  hearing.  The  Secretary  has 
affirmatively  disapproved  New  Mexico 
regulation  17-ll(e)  to  the  extent  to 
which  it  fails  to  provide  for  citizen 
access  to  the  mine  site  in  conjunction 
with  an  informal  conference  concerning 
release  of  the  performance  bond,  in 
accord  with  the  court’s  decision. 

56.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  have 
noted  with  concern  that  New  Mexico,  in 
its  counterpart  to  SMCRA  Section 
520(b)(2),  NMSA  69-25A-24B,  requires 
that  a  citizen  show  that  the  violation  or 
order  complained  of  would  “irreversibly 
impair"  a  legal  interest  in  order  to  bring 
an  immediate  action.  Under  SMCRA 
Section  520(b)(2),  a  citizen  need  show 
that  the  violation  or  order  would 
“immediately  affect”  a  legal  interest  in 
order  to  bring  any  immediate  action. 

The  Secretary  finds  the  requested  State 
response  demonstrating  the  equivalence 
of  the  two  statutes  to  be  adequate  (See 
Finding  4(l)(i)). 

57.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  note  that 
the  New  Mexico  counterpart  to  SMCRA 
Section  521(a)(2)  and  (3),  NMSA  69- 
25A-25,  vests  enforcement  authority  for 
both  cessation  orders  and  notices  of 
violation  only  in  the  “Director",  while 
the  federal  statute  vests  such  authority 
in  both  the  Secretary  and  the  inspector 
(authorized  representative).  The 
Secretary  notes  that  the  State  defines 
Director  in  a  manner  that  includes  his 
“designated  representatives”.  The  State 
was  asked  to  demonstrate  the 
equivalency  of  this  language.  The 
Attorney  General’s  Opinion  submitted 
on  August  7, 1980  demonstrated 
equivalency  to  the  satisfaction  of  the 
Secretary  (see  Finding  4(j)(ii)). 

58.  The  Environmental  Policy  and 
Public  Lands  Institutes  assert  that 
Section  29  of  the  New  Mexico  statute 
does  not  allow  for  the  assessment  of 
attorneys’  fees  and  costs  against  the 
Director  or  the  Commission,  as  required 
by  SMCRA  Section  525(e),  which  allows 
attorneys’  fee  awards  against  the 
governmental  body.  The  Secretary  notes 
that  this  has  been  recognized  as  a 
deficiency  in  the  program,  and  that  it 
has  been  presented  to  New  Mexico  as 
one  of  the  conditions  of  approval  (see 
Finding  4(l)(iii)). 


59.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  note  that 
New  Mexico’s  counterpart  to  30  CFR 
764.17  requires  an  adjudicatory  hearing 
for  a  designation  petition.  They  feel  that 
this  is  in  direct  conflict  with  the  federal 
regulation,  the  comment  asserts,  which 
requires  a  legislative  hearing.  The 
Secretary,  as  explained  in  Finding 
4(k)(ii),  has  made  the  establishment  of 
certain  procedures  by  the  State  a 
condition  of  approval. 

60.  Regarding  New  Mexico’s 
counterpart  to  30  CFR  787  which 
concerns  administrative  and  judicial 
review  of  decisions  on  permit 
applications,  the  Environmental  Policy 
Institute  and  the  Public  Lands  Institute 
question  whether  the  prohibition  of 
contact  between  parties  before  the 
Commission  and  the  Commission 
applies  also  to  contacts  between  the 
Commission  and  the  Director  or  his 
representatives  in  matters  before  the 
Commission.  EPI  and  PLI  have 
contended  that  it  must  under  minimum 
due  process  standards.  The  State  of 
New  Mexico  has  assured  the  Secretary 
in  the  submission  of  June  11, 1980,  that 
the  manner  in  which  New  Mexico  law 
operates  is  consistent  with  the  aim  of 
this  comment. 

61.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  note  that 
all  enforcement  authority  in  New 
Mexico’s  counterpart  to  30  CFR  843 
(Federal  Enforcement)  Part  30,  is  vested 
in  the  “Director  or  his  duly  authorized 
representative",  while  the  federal 
regulation  delegates  all  field  authority  to 
the  authorized  representative.  The 
Secretary  requested  a  clarification  from 
New  Mexico  on  the  manner  in  which 
field  enforcement  will  be  handled.  New 
Mexico  provided  an  Attorney  General’s 
Opinion  on  August  7, 1980,  which 
explains  the  delegation  of  enforcement 
power  to  field  representatives.  The 
Secretary  finds  this  explanation 
acceptable  (see  Finding  4(j)(ii)). 

62.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  pointed 
out  that  30-ll(b)  of  the  State’s 
regulations  states  that  if  affirmative 
obligations  to  abate  are  imposed,  the 
inspector  may  consider  suggestions  by 
the  operator  concerning  the  economic 
and  technological  feasibility  in 
determining  the  most  expeditious  means 
of  abatement.  EPI  and  PLI  note  that  the 
federal  regulations  require  abatement  in 
the  most  expeditious  manner  physically 
possible,  with  cost  not  a  consideration. 
The  Secretary  believes  that  the  State 
language  is  not  inconsistent  with  30  CFR 
843.11(b)  as  the  State  has  explained  that 
it  intends  that  regulation  30-ll(b) 


operate  in  the  same  manner  as  the 
federal  provision  (see  Finding  4(j)(iii)). 

63.  The  Environmental  Policy  Institute, 
the  Public  Lands  Institute,  and  the  Sierra 
Club  expressed  concern  with  New 
Mexico’s  analogue  to  30  CFR  843.12(d). 
regulation  30-12(e)(2),  which  provides 
that  the  Director  or  his  authorized 
representative  may  issue  a  cessation 
order  if  an  interim  step  is  not  met.  The 
New  Mexico  regulations  section  30- 
12(e)(1)  states  that  a  cessation  order 
shall  be  issued  if  the  violation  is  not 
abated  within  the  time  set  for 
abatement.  The  Secretary  finds  that  the 
New  Mexico  regulation  is  acceptable 
because  there  is  no  obligation  to  use 
interim  steps  in  30  CFR  843.12(b)(2),  and 
the  time  for  accomplishment  of  an 
interim  step  may  be  extended  under  30 
CFR  843.12(c). 

64.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  noted  that 
New  Mexico’s  counterpart  to  30  CFR 
843.13(a)(1),  regulation  30-13(b)(2), 
provides  that  violations  shall  not  be 
attributed  to  the  permittee  if  the 
permittee  can  show  by  clear  and 
convincing  evidence  that  the  acts  were 
not  within  the  scope  of  employment  or 
agency  of  the  person  committing  the 
violation.  30  CFR  843.13(a)(1)  provides 
that,  “violations  by  any  person  .. 
conducting  surface  coal  mining 
operations  on  behalf  of  the  permittee 
shall  be  attributed  to  the  permittee, 
unless  the  permittee  establishes  that 
they  were  acts  of  deliberate  sabotage.” 
The  Secretary  believes  that  the  State 
regulation  will  operate  in  the  sanle 
manner  as  30  CFR  843.13  (See  Finding 
4(j)(iv)). 

65.  The  EPI  and  the  PLI  note  that  New 
Mexico  regulations  30-ll(b)  and  30- 
12(g)  do  not  explicitly  eliminate  inability 
to  comply  83  a  defense  to  a  notice  of 
violation  as  does  30  CFR  843.18(a).  The 
State  explained  that  a  notice  of  violation 
and  a  cessation  order  are  analytically 
equivalent  with  respect  to  inability  to 
comply,  and  the  Secretary  finds  this 
explanation  acceptable  (See  Finding 
4(j)(vi)). 

66.  Concern  was  expressed  by  the 
Environmental  Policy  Institute  and  the 
Public  Lands  Institute  that  New 
Mexico’s  counterpart  to  30  CFR 
845.12(b),  regulation  31-ll(c),  provides 
that  civil  penalties  will  normally  be 
assessed  when  a  violation  accounts  for 
31  points  or  more.  This  conflicts  with  the 
federal  regulations,  according  to  the 
comment,  which  require  a  penalty  when 
a  certain  threshold  level  is  met.  The 
Secretary  notes  that  the  New  Mexico 
penalty  assessment  system  has  been 
affirmatively  disapproved  to  the  extent 
it  incorporates  provisions  remanded  by 
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the  District  Court  of  the  District  of 
Columbia. 

67.  The  EPI  and  PU  commented  that 
New  Mexico  should  incorporate  into  its 
regulations  provisions  consistent  with  43 
CFR  Part  4.  The  commenter  requests 
that  the  Secretary  be  certain  that  New 
Mexico  incorporate  provisions  providing 
for  the  award  of  attorneys’  fees  in 
actions  against  government  entities.  The 
Secretary  has  made  this  a  condition  of 
approval.  The  commenter  also  asserts 
that  New  Mexico  has  made  no  showing 
that  its  rules  provide  for  as  broad  access 
to  administrative  proceedings  and  to 
discovery  as  is  required  by  43  CFR  Part 
4.  The  Secretary  believes  that  these 
concerns  are  addressed  in  regulation  12. 

68.  The  New  Mexico  Citizens  For 
Clean  Air  &  Water  expressed  concern 
that  the  State’s  program  is  replete  with 
language  giving  flexibility  to  the  State, 
such  as  language  allowing  (1) 
exemptions  from  returning  lands  to  their 
original  contour,  (2)  exemption  from 
conducting  underground  coal  mining  in  a 
manner  which  maintains  the  value  and 
reasonably  foreseeable  use  of  surface 
lands,  and  (3)  surface  shaping  in  lieu  of 
topdressing  and  seeding.  The 
commenters  contended  that  although 
flexibility  is  reasonable,  it  can  be,  and 
has  been,  reshaped  into  a  loophole  by 
industry  lawyers.  The  commenter  urged 
that  New  Mexico  put  into  its  regulations 
sufHcient  guidelines  to  specify  exactly 
where  exemptions  may  or  may  not  be 
granted.  The  Secretary  believes  that  the 
State  program  contains  sufficient 
guidance  on  the  flexibility  inherent  in 
the  cited  areas. 

69.  The  New  Mexico  Citizens  For 
Clean  Air  &  Water  also  note  that  New 
Mexico’s  hearings  on  petitions  for  the 
designation  of  lands  as  unsuitable  for 
mining  are  adjudicatory  in  nature,  rather 
than  legislative  as  specified  in  30  CFR 
764.17(2),  but  the  commenter  offered  the 
suggestion  that  two  categories  of 
testimony  be  allowed:  “technical”  and 
“non-technical”.  Testimony  given  by 
witnesses  who  categorize  them.selves  as 
“technical”  could  be  cross-examined, 
while  “non-technical”  testimony  would 
not  be  so  subjected,  according  to  the 
comment.  The  Secretary  agrees  with  the 
commenter  concerning  the  value  of  the 
categorization  suggested  and  will 
evaluate  the  proposal  when  procedures 
for  its  implementation  have  been 
developed  (see  Finding  4(k)(ii)). 

70.  Support  for  the  State’s  proposal 
that  lawsuits  against  the  Director  of 
New  Mexico’s  Division  of  Mining  and 
Minerals  or  the  Surface  Mining 
Commission  be  brought  in  the  District 
Court  in  Santa  Fe  was  offered  by  the 
New  Mexico  Citizens  For  Clean  Air  & 
Water.  The  Secretary  agrees  that  this 


approach  is  consistent  with  the  intent  of 
SMCRA  and  has  approved  the  provision 
(see  Finding  4(l)(u]). 

71.  The  Sierra  Club  objected  to  New 
Mexico’s  analogue  to  30  CFR  764.17(a], 
4-17,  concerning  the  hearing 
requirements  on  petitions  for  the 
designation  of  lands  as  unsuitable  for 
surface  coal  mining.  The  commenter 
notes  that  the  State  provides  for 
adjudicatory  hearings  while  the  federal 
regulation  states  that  the  hearing  shall 
be  legislative  in  nature.  The  commenter 
was  satisfied  with  the  approach  utilized 
in  New  Mexico  by  the  Environmental 
Improvement  Board.  This  is  the  process 
described  in  Finding  4(k)(ii)  that  places 
witnesses  in  one  of  two  categories.  The 
system  appears  to  accomplish  the  goal 
of  the  federal  provision  which  is  the 
prevention  of  intimidation  of  lay 
witnesses.  The  Secretary  will  evaluate 
the  proposal  when  procedures  for  its 
implementation  have  been  developed. 

72.  Because  the  District  Court  has 
enjoined  OSM  from  approving  those 
portions  of  State  programs  which  are 
based  upon  OSM  regulations  which 
have  been  suspended,  remanded,  or 
invalidated,  which,  it  is  alleged,  has  the 
practical  effect  of  making  it  impossible 
for  an  operator  to  file  a  complete  permit 
application,  the  Chairman  of  New 
Mexico’s  Surface  Mining  Commission 
recommended  that  either  approval  of  the 
New  Mexico  program  be  deferred  and 
the  interim  State  regulatory  program  be 
continued,  or  that  OSM  otherwise 
provide  that  an  operator  need  not 
submit  an  application  until  OSM  and  the 
State  have  adopted  programs  which  will 
provide  complete  guidelines  consistent 
with  the  July  10, 1980,  decision  of  the 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia. 

While  the  Secretary  is  sympathetic  to 
the  concerns  of  the  State,  the  Act  allows 
no  discretion  on  the  final  program 
approval  dates.  'The  extensions  that 
have  occurred  previously  were  in  direct 
response  to  a  Court  Order  of  July  25, 

1979,  emanating  from  the  U.S.  District 
Court  for  the  District  of  Columbia.  The 
review  schedule  for  the  New  Mexico 
submission  was  altered  in  accordance 
with  the  Court  decision,  and  no  further 
alteration  is  possible.  The  Secretary 
notes  that  under  the  Court’s  August  15, 

1980,  partial  stay,  the  State  may  elect  to 
have  the  Secretary  not  affirmatively 
disapprove  any  provisions  which  the 
May  16, 1980,  opinion  would  have 
required  him  to  disapprove.  On  August 
22,  New  Mexico  was  informed  of  this 
opportunity. 

73.  The  Public  Lands  &  Environmental 
Policy  Institutes  noted  that  the  New 
Mexico  program  has  omitted  the 
definition  of  “valid  existing  rights”.  The 


defrnition  is  one  aspect  of  the 
permanent  regulatory  program  that  was 
remanded  by  the  District  Court  and  the 
State,  therefore,  need  not  have  such 
definition. 

74.  It  was  contended  by  the  Public 
Lands  Institute  and  the  Environmental 
Policy  Institute  that  New  Mexico’s 
definition  of  “cemetery”  is  too 
restrictive  and  omits  many  of  the  areas 
OSM’s  definition  includes.  The 
Secretary  believes  that  the  New  Mexico 
defrnition,  when  read  in  conjunction 
with  other  State  statutes  and  other 
federal  statutes,  is  consistent  with  the 
defrnition  contained  in  30  CFR  761.5  (See 
Finding  4(a](i]]. 

75.  'The  Public  Lands  Institute  and  the 
Environmental  Policy  Institute 
expressed  concern  that  New  Mexico  has 
omitted  the  first  sentence  of  the 
defrnition  of  “fragile  lands”  as  it 
appears  in  the  Federal  regulations.  The 
comment  contended  that  this  language 
must  be  added  to  give  specifrcity.  The 
Secretary  frnds  that  the  New  Mexico 
defrnition  in  regulation  1-5  contains  all 
of  the  concepts  enunciated  by  the 
defrnition  contained  in  30  CFR  761.5,  and 
as  such,  is  acceptable. 

76.  In  their  comments,  the  Public 
Lands  Institute  and  the  Environmental 
Policy  Institute  indicated  that  New 
Mexico’s  definition  of  “substantial  legal 
and  frnancial  commitments  in  a  surface 
coal  mining  operation”  in  regulation  1-5 
requires  the  addition  of  the  last  two 
sentences  of  the  defrnition  as  it  appears 
in  30  CFR  762.5  so  that  it  will  be  clear 
that  the  costs  of  acquiring  the  coal  are 
not  included.  The  Secretary  notes  that 
the  federal  defrnition  does  not  state  that 
the  costs  of  acquiring  the  coal  are  not  to 
be  included,  but  rather  that  the  costs  of 
acquiring  the  coal  are  not  alone 
sufficient  to  constitute  such 
commitments.  New  Mexico  allows  those 
costs  of  acquisition  to  be  a  component 
of  the  total  costs  to  be  considered.  Tlie 
Secretary  believes  that  the  defrnition  in 
the  State  program  is  consistent  with  30 
CFR  762.5. 

77.  The  Public  Lands  Institute  and  the 
Environmental  Policy  Institute  asked 
that  New  Mexico  be  required  to  include 
in  its  definition  of  “natural  hazard 
lands”  the  examples  of  areas  subject  to 
landslides,  cave-ins,  large  or 
encroaching  sand  dunes,  severe  wind  or 
soil  erosion,  frequent  flooding, 
avalanches,  and  areas  of  unstable 
geology,  which  appear  in  30  CFR  762.5. 
The  Secretary  believes  that  this 
language  in  the  federal  regulations  is 
illustrative,  and  that  the  State  need  not 
include  equivalent  language. 

78.  New  Mexico’s  definition  of 
“historic  lands”  does  not  appear  to  be 
consistent  with  the  federal  defrnition  in 
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30  CFR  762.5,  the  Public  Lands  Institute 
and  Environmental  Policy  Institute 
asserted.  The  Secretary  has  foimd  that 
the  State  program  adequately  addresses 
this  issue  (see  Finding  4(a)(ii]]. 

79.  The  Public  Lands  Institute  and  the 
Environmental  Policy  Institute  pointed 
out  that  the  New  Mexico  submission 
does  not  have  an  equivalent  of  30  CFR 
761.11(a)  and  (b),  which  prohibit  mining 
in  National  Parks,  the  National  Wildlife 
Refuge  System,  the  National  System  of 
Trails,  etc.  This  prohibition  must  be 
added,  the  commenters  maintain.  The 
Secretary  notes  that  New  Mexico  will 
not  have  permit  approval  authority  over 
Federal  lands  imtil  a  cooperative 
agreement  is  signed.  The  State  has 
purposely  omitted  all  references  to 
federal  lands  in  this  program  since  New 
Mexico  presently  has  no  authority  over 
federal  lands.  These  references  may  be 
more  appropriately  incorporated  into  a 
cooperative  agreement. 

80.  The  Public  Lands  and 
Environmental  Policy  Institutes 
recommend  that  references  be  made  in 
regulation  2-12  to  30  CFR  761.11  (a)  and 
(b).  The  lands  referred  to  in  30  CFR 
761.11(a)  and  761.11(b)  are  federal  lands 
over  which  New  Mexico  has  no 
jurisdictional  authority.  Accordingly, 
New  Mexico  need  not  include  such 
references. 

81.  The  Public  Lands  &  Environmental 
Policy  Institutes  stated  that  New  Mexico 
has  omitted  in  its  program  a  counterpart 
to  30  CFR  761.12(c),  concerning  mining 
operations  within  National  Forest 
boundaries,  and  insisted  that  this 
provision  be  added.  The  State  of  New 
Mexico  is  not  being  granted  any 
jurisdiction  over  federal  lands  and, 
therefore,  need  not  include  such  a 
provision, 

82.  The  Public  Lands  &  Environmental 
Policy  Institutes  question  whether  the 
waiver  provision  in  New  Mexico’s 
regulation  2-12(d)  is  as  protective  of 
owners  rights  as  is  30  CFR  761.12(e). 
Since  the  State  provision  requires  a 
written  waiver  by  the  owner  of  the 
dwelling,  the  Secretary  believes  rule  2- 
12(d)  is  consistent  with  30  CFR  761.12(e). 

83.  It  was  contended  by  the  Public 
Lands  &  Environmental  Policy  Institutes 
that  New  Mexico’s  regulation  3-ll(a) 
should  reference  SMCRA,  as  does  30 
CFR  762.11.  The  Secretary  notes  that  the 
authority  for  the  New  Mexico 
regulations  stems  from  the  New  Mexico 
Surface  Mining  Act,  not  SMCRA.  The 
reference  in  3-ll(a)  is,  therefore,  proper, 

84.  The  Public  Lands  &  Environmental 
Policy  Institutes  contended  that  New 
Mexico's  regulation  4-21  does  not  make 
it  clear  when  the  data  and  inventory 
system  will  begin  as  required  by  30  CFR 
764.21.  The  Secretary  notes  that  the 


language  of  4-21  is  a  mirror  of  the 
language  in  30  CFR  764.21  and,  as  such, 
it  is  acceptable. 

85.  The  Public  Lands  &  Environmental 
Policy  Institutes  stated  that  New 
Mexico’s  program  does  not  include  the 
equivalent  of  30  CFR  769,  concerning  the 
process  for  designation  on  federal  lands. 
The  commenter  noted  that  it  deserves 
the  right  to  comment  and  have  such 
comments  on  the  record  when  this 
section  is  made  available.  The  Secretary 
notes  that  federal  lands  will  be 
addressed  in  a  cooperative  agreement, 
and  the  procedures  governing  public 
comment  will  apply  to  the  development 
of  that  agreement. 

86.  The  Public  Lands  &  Environmental 
Policy  Institutes  note  that  New  Mexico 
had  omitted  any  analogue  to  SMCRA 
Section  517(h),  thus  making  no  provision 
for  informal  review  of  refusals  to  issue 
citations.  In  the  regulations,  as 
promulgated  on  May  15, 1980,  New 
Mexico  has  added  Sections  29-12,  29-14, 
29-15,  and  29-16,  which  guarantee  that 
these  rights  are  available  to  citizens. 

87.  It  was  noted  by  the  Public  Lands  & 
Environmental  Policy  Institutes  that  the 
civil  suit  provision  of  New  Mexico's 
statute  limits  civil  actions  to  the  Director 
and  the  Commission.  This  provision 
must  be  broadened,  it  was  argued,  to 
cover  governmental  agencies  or 
instrumentalities  as  is  required  by 
SMCRA  Section  520(a)(1).  The  Secretary 
has  requested  a  demonstration  of 
equivalency,  and  the  State  provided  an 
explanation  on  August  7, 1980,  which  is 
satisfactory  (see  Finding  4(l)(iv)), 

88.  The  Public  Lands  &  l^vironmental 
Policy  Institutes  indicated  that  New 
Mexico’s  counterpart  to  SMCRA  Section 
520(e),  NMSA  69-25A-24G.  should 
include  the  language  found  in  the  federal 
statute,  which  guarantees  the  citizen’s 
right  to  seek  relief  against  the  director  of 
the  State’s  regulatory  authority.  The 
Secretary  notes  that  the  State  statute 
contains  the  same  protections  as  the 
federal  statute  in  69-25A-24G  of  NMSA 
1978. 

89.  It  was  noted  by  the  Public  Lands  & 
Environmental  Policy  Institutes  that 
New  Mexico  has  omitted  from  its 
program  the  last  sentence  of  SMCRA 
Section  521(a)(4),  which  states  that  if  a 
permittee  is  unable  to  show  cause,  the 
Director  or  his  authorized  representative 
shall  forthwith  suspend  or  revoke  the 
permit.  The  commenter  expressed  the 
belief  that  this  language  adds  specificity 
to  the  action  to  be  taken,  and  how  it  is 
to  be  taken  when  the  permittee  fails  to 
show  cause.  The  Secretary  believes  that 
the  specificity  requested  by  the 
commenter  is  appropriately  set  out  in 
the  New  Mexico  regulations  Section  39- 
13. 


90.  The  Public  Lands  &  Environmental 
Policy  Institutes  asserted  that  the  New 
Mexico  regulations  must  include  the 
language  found  in  30  CFR  840.11(d)(1), 
which  states  that  operations  may  be 
inspected  at  nights  or  on  weekends  and 
holidays  must  be  included.  The 
Secretary  requested  that  the  State 
demonstrate  the  authority  and  intent  to 
conduct  such  inspections.  During  a 
meeting  with  Department  of  the  Interior 
officials  on  September  5, 1980,  New 
Mexico  provided  an  assurance  that  it 
would  conduct  inspections  on  nights, 
holidays,  and  weekends.  (See  Finding 
4(g)(iii)). 

91.  The  Public  Lands  &  Environmental 
Policy  Institutes  also  noted  that  New 
Mexico’s  regulations  do  not  contain  the 
language  found  in  30  CFR  840.12(a), 
which  provides  that  the  State  regulatory 
authority  does  not  need  a  search 
warrant  to  enter  a  coal  exploration, 
mining,  or  reclamation  operation.  The 
Secretary  requested  that  the  State 
include  a  demonstration  of  equivalency. 
New  Mexico  provided  an  Attorney 
General’s  Opinion  dated  August  7, 1980, 
which  the  Secretary  fjnds  to  establish 
consistency  with  30  CFR  640.12(a)  (see 
Finding  4(g)(iv). 

92.  It  was  also  noted  by  the  Public 
Lands  &  Environmental  Policy  Institutes 
that  New  Mexico’s  regulations  do  not 
include  an  equivalent  to  30  CFR 
843.13(a)(4),  which  provides  the  method 
of  determining  the  number  of  violations 
per  year  in  order  to  find  patterns  of 
violations.  The  Secretary  notes  that  the 
methodology  for  determining  the  pattern 
of  violations  is  contained  in  New 
Mexico  regulation  30-13(a),  which  is 
consistent  with  30  CFR  843.13. 

93.  The  Public  Lands  &  Environmental 
Policy  Institutes  noted  that  New  Mexico 
has  omitted  equivalents  to  30  CFR  843.15 
(f)  and  (g).  The  Secretary  notes  that  the 
language  referred  to  by  the  commenters 
is  contained  in  New  Mexico  regulation 
30-15(c). 

94.  It  was  also  of  concern  to  the  Public 
Lands  &  Environmental  Policy  Institutes 
that  New  Mexico  also  omitted  any 
equivalent  to  30  CFR  843.17,  which 
mandates  that  no  notic^of  violation  or 
cessation  order  may  be  vacated  for 
failure  to  give  notice  to  the  state 
regulatory  authority,  or  because  it  is 
later  determined  that  there  was 
insufficient  information  to  justify  an 
inspection.  The  Secretary  notes  that  30 
CFR  843.17  is  a  provision  stating 
responsibilities  of  the  Director  of  OSM 
toward  State  regulatory  authorities.  It  is 
not  necessary  to  include  this  provision 
in  a  state  program. 

95.  'The  EPl,  PU,  and  the  Sierra  Club 
expressed  concern  about  the  extent  of 
field  authority  enforcement  power 
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vested  in  the  “duly  authorized 
representatives”  of  the  Director.  The 
Secretary  believes  that  New  Mexico 
regulation  30-12  is  consistent  with  30 
CFR  843.11.  Additionally,  in  response  to 
the  Secretary’s  concern,  in  the 
September  5, 1980,  meeting,  the  State 
asserted  that  duly  authorized 
representatives  would  be  conducting 
enforcement  in  the  field  (See  Finding 
4{g)(v)). 

98.  The  EPI  and  the  PU  requested  that 
New  Mexico  regulation  3-ll(a) 
reference  SMCRA,  as  30  CFR  762.11 
does.  The  Secretary  notes  that  the  New 
Mexico  regulation  references  the  New 
Mexico  Surface  Mining  Act  which  is  the 
correct  underlying  authority  for  the  New 
Mexico  regulations.  As  such,  3-ll(a]  is 
consistent  with  30  CFR  762.11. 

97.  The  Sierra  Club  pointed  out  that 
NMSA  24(b)  employs  a  different 
standard  than  that  in  SMCRA  in 
deciding  whether  the  60-day  notice  of 
suit  against  the  regulatory  authority  can 
be  waived.  The  commenter  requests  that 
it  be  changed  to  be  made  consistent 
with  SMCRA.  The  Secretary  requested  a 
demonstration  of  equivalency,  and  the 
State  provided  an  explanation  on 
August  7, 1980,  which  is  satisfactory  (see 
Finding  4(l](i]). 

98.  The  Sierra  Club  also  noted  that 
Section  525(c)  of  SMCRA  allows  the 
awarding  of  attorneys  fees  against  a 
government  body,  while  the  New 
Mexico  program  does  not  specifically 
authorize  such  action.  The  Secretary 
notes  that  he  has  imposed  as  a  condition 
of  approval  the  promulgation  of 
regulations  consistent  with  43  CFR 
4.1290-4.1296,  which  provide  for  such 
award  (see  Finding  4(l)(iii)). 

99.  The  Sierra  Club  also  asserted  that 
69-25A-25  NMSA  1978  vests 
enforcement  authority  in  the  Director, 
whereas  the  federal  counterpart.  Section 
521  of  SMCRA,  vests  authority  in  both 
the  Secretary  and  his  duly  authorized 
representatives.  The  Secretary  notes 
that  the  New  Mexico  program  defines 
Director  in  a  manner  which  includes  his 
designees.  The  Secretary  requested  an 
Attorney  General’s  Opinion  confirming 
the  equivalence  of  “designee”  and  “duly 
authorized  representative.”  An  Opinion 
satisfactory  to  the  Secretary  was 
delivered  on  August  7, 1980  (see  Finding 
4(j)(ii)). 

100.  The  Sierra  Club  objected  to  the 
language  in  New  Mexico  regulation  30- 
11(b),  which  allows  consideration  to  be 
given  by  an  inspector  to  the  suggestions 
of  the  operator  concerning  the  economic 
and  technical  feasibility  in  determining 
the  most  expeditious  means  of 
abatement.  The  Secretary  directs  the 
commenter  to  his  response  to  Comment 
No.  62. 


101.  The  Sierra  Club  also  commented 
that  the  New  Mexico  civil  penalty 
assessment  system  is  not  consistent 
with  the  federal  regulations  in  that  it 
does  not  establish  an  absolute  threshold 
level  for  the  imposition  of  monetary 
penalties.  The  Secretary  notes  that  the 
New  Mexico  system  fulfills  the 
mandatory  criteria  for  a  penalty  system 
as  enunciated  by  the  District  Court  of 
the  District  of  Columbia  in  its  May  16, 
1980,  decision.  As  such,  it  meets  the 
standard  for  approval  by  the  Secretary 
(see  Finding  4(i)(iii)). 

102.  The  Sierra  Club,  EPI  and  PU 
commented  that  some  bounds  should  be 
placed  on  the  use  of  the  highwall 
retention  alternative  in  New  Mexico 
regulation  20-102(d).  The  Secretary 
notes  that  the  regulation,  as 
promulgated,  specifies  that  highwalls 
can  only  be  left  in  areas  where  natural 
cliff  and  bluff  topography  existed 
previously.  The  Secretary  also  notes 
that  as  a  condition  of  approval,  he  has 
requested  an  additional  criterion  which 
would  specify  that  in  no  case  may  the 
retained  highwall  extend  for  a  greater 
lateral  distance  than  the  natural  cliff  did 
(see  Finding  4(b)). 

103.  EPI  and  PU  commented  that  New 
Mexico  must  amend  regulation  31-15(b), 
regarding  the  $750  per  day  failure-to- 
abate  penalty,  to  conform  to  the  revised 
federal  regulation,  published  on 
September  4, 1980  (45  FR  58780).  In  a 
letter  dated  September  5, 1980 
(Administrative  Record  No.  NM  119),  the 
Director  of  the  New  Mexico  Mining  and 
Minerals  Division  declares  that  it  shall 
be  his  policy  to  take  appropriate  action 
after  the  running  of  the  30-day  maximum 
period  for  assessing  civil  penalties 
following  the  permittee’s  failure  to  abate 
a  violation.  Such  action  shall  include 
issuance  of  an  order  to  show  cause  why 
a  permit  should  not  be  suspended  or 
revoked,  or  a  request  that  the  Attorney 
General  pursue  either  an  injunctive  or 
criminal  action  against  the  permittee. 
The  Secretary  believes  that  the  State’s 
policy  is  consistent  with  30  CFR 
845.15(b),  as  revised  (see  Finding 
4(i)(iv)). 

104.  EPI  and  PU  objected  to  what  was 
perceived  as  an  off-the-record  resolution 
by  the  Secretary  regarding  New  Mexico 
regulation  30-12(e)(2),  which  makes 
issuance  of  a  cessation  order 
discretionary  based  on  a  failure  to 
accomplish  an  interim  step.  This 
apparent  deficiency  was  never 
discussed  with  the  State  because  the 
Secretary  has  found  it  not  to  be  a 
problem  (See  response  to  Comment  63). 

105.  EPI  and  PU  object  to  New 
Mexico’s  lack  of  a  provision  comparable 
to  SMCRA  Section  704.  In  a  letter  dated 
August  7, 1980,  from  Charles  E.  Roybal, 


Counsel,  Mining  and  Minerals  Division, 
to  OSM,  the  State  agreed  to  add 
language  consistent  with  SMCRA 
Section  704  to  each  permit 
(Administrative  Record  No.  NM  99).  The 
Secretary  has  found  this  approach 
acceptable  (See  Finding  4(p)). 

106.  EPI  and  PU  objected  to  New 
Mexico’s  explanation  of  equivalency  to 
the  venue  requirement  of  SMCRA 
Section  520(c)(i).  EPI  and  PU  contend 
that  a  citizen  should  be  able  to  bring  suit 
either  locally  or  in  the  state  capital.  The 
Secretary  caimot  require  states  to  have 
procedural  requirements  which  are 
different  from  those  in  SMCRA.  Since 
New  Mexico  constitutes  a  federal 
judicial  district,  the  State  venue 
provision  is  acceptable  (See  Finding 
4(l)(ii)). 

107.  EPI  and  PU  expressed  concern 
over  the  conflict  between  the  New 
Mexico  Wildlife  Conservation  Act  and 
the  Endangered  Species  Act  of  1973.  In 
Finding  4(d)(vi),  the  Secretary  indicates 
that,  to  the  extent  the  State  provision 
conflicts  with  federal  law,  it  is  to  be  set 
aside. 

108.  EPI  and  PU  objected  to  the 
Secretary’s  reliance  on  New  Mexico’s 
assertion  that  the  material  to  be  kept 
confidential  pursuant  to  NMSA  69-25A- 
21H  is  only  data  on  coal  production, 
coal  exploration,  and  archeological  sites 
(See  Administration  Record  No.  NM 
119).  'The  Secretary  believes  that  he  may 
rely  on  such  an  assertion.  Additionally, 
NMSA  18-6-11-1,  regarding  the 
confidentiality  of  archeological  sites, 
appears  in  Appendix  B  of  the  original 
submission. 

109.  EPI  and  PU  object  to  the  omission 
of  any  reference  to  native  Americans  in 
New  Mexico  regulation  3-ll(a)(2).  As 
indicated  in  Finding  4(a)(ii),  the  State 
has  assured  the  Secretary  that  sites 
having  religious  or  cultural  significance 
to  native  Americans  are  protected  under 
New  Mexico  law. 

F.  Secretary’s  Decision 
Background  on  Conditional  Approval 

The  Secretary  is  fully  committed  to 
two  key  aims  which  underlie  SMCRA. 
The  Act  calls  for  comprehensive 
regulation  of  the  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safety  and  for  the  Secretary 
to  assist  the  states  in  becoming  the 
primary  regulators  under  the  Act.  To 
enable  the  states  to  achieve  that 
primacy,  the  Secretary  has  undertaken 
many  activities  of  which  several  are 
particularly  noteworthy. 

The  Secretary  has  worked  closely 
with  several  state  organizations  such  as 
the  Interstate  Mining  Compact 
Commission,  the  Council  of  State 
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Governments,  the  National  Governors 
Association  and  the  Western  Interstate 
Energy  Board.  Through  these  groups 
OSM  has  frequently  met  with  state 
regulatory  authority  personnel  to 
discuss  informally  how  the  Act  should 
be  administered,  with  particular 
reference  to  unique  circumstances  in 
individual  states.  Often  these  meetings 
have  been  a  way  for  OSM  and  the  states 
to  test  new  ideas  and  for  OSM  to 
explain  portions  of  the  federal 
requirements  and  how  the  states  might 
meet  them.  Alternative  state  regulatory 
options,  the  “state  window”  concept,  for 
example,  were  discussed  at  several 
meetings  of  the  Interstate  Mining 
Compact  Commission  and  the  National 
Governors  Association. 

The  Secretary  has  dispensed  over  $6.9 
million  in  program  development  grants 
and  over  ^7.6  million  in  initial  program 
grants  to  help  the  states  to  develop  their 
programs,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 
new  requirements,  and  to  purchase  new 
equipment.  In  several  instances  OSM 
detailed  its  personnel  to  states  to  assist 
in  the  preparation  of  their  permanent 
program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
best  to  meet  the  Act’s  environmental 
protection  goals. 

Equally  important,  the  Secretary 
structured  the  state  program  approval 
process  to  assist  the  states  in  achieving 
primacy.  He  voluntarily  provided  his 
preliminary  views  on  the  adequacy  of 
each  state  program  to  identify  needed 
changes  and  to  allow  them  to  be  made 
without  penalty  to  the  state.  The 
Secretary  adopted  a  special  policy  to 
insure  that  communication  between  him 
and  the  states  remained  open  and 
uninhibited  at  all  times.  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
silence  with  a  state  afrer  the  close  of  the 
public  comment  period  on  its  program 
and  has  been  a  vital  part  of  the  program 
review  process  (see  44  FR  54444, 
September  19, 1979]. 

The  Secretary  has  also  developed  in 
his  regulations  the  critical  ability  to 
approve  conditionally  a  state  program. 
Under  the  Secretary’s  regulations, 
conditional  approval  gives  full  primacy 
to  a  state  even  though  there  are  minor 
deHciencies  in  a  program.  This  power  is 
not  expressly  authorized  by  the  Act;  it 
was  adopted  through  the  Secretary’s 
rulemaking  authority  under  30  USC 
201(c),  502(b),  and  503(a)(7). 

The  Act  expressly  gives  the  Secretary 
only  two  options — to  approve  or 
disapprove  a  state  program.  Read 
literally,  the  Secretary  would  have  no 
flexibility:  he  would  have  to  approve 
those  programs  that  are  letter-perfect 
and  disapprove  all  others.  To  avoid  that 


result  and  in  recognition  of  the  difficulty 
of  developing  an  acceptable  program, 
the  Secretary  adopted  the  regulation 
providing  the  authority  to  approve 
conditionally  a  program. 

Conditional  approval  has  a  vital  effect 
for  programs  approved  in  the  Secretary’s 
initial  decision:  it  results  in  the 
implementation  of  the  permanent 
program  in  a  state  months  earlier  than 
might  otherwise  be  anticipated.  While 
this  may  not  be  signiRcant  in  states  that 
already  have  comprehensive  surface 
mining  regulatory  programs,  in  many 
states  that  earlier  implementation  will 
initiate  a  much  higher  degree  of 
environmental  protection.  It  also 
implements  the  rights  SMCRA  provides 
to  citizens  to  participate  in  the 
regulation  of  surface  coal  mining 
through  soliciting  their  views  at  hearings 
and  meetings  and  enabling  them  to  frle 
requests  to  designate  lands  as 
unsuitable  for  mining  if  they  are  fragile, 
historic,  critical  to  agriculture,  or  simply 
cannot  be  reclaimed  to  their  prior 
productive  capability. 

The  Secretary  considers  three  factors 
in  deciding  whether  a  program  qualiRes 
for  conditional  approval.  First  is  the 
state's  willingness  to  make  good  faith 
efforts  to  effect  the  necessary  changes. 
Without  the  state’s  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 
regulations  says,  the  program,  even  with 
deficiencies,  must  “provide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  the  Act  and  these 
regulations”  (44  FR  14961).  That  is,  a 
state  must  be  able  to  operate  the  basic 
components  of  the  permanent  program: 
the  designation  process;  the  permit  and 
coal  exploration  systems;  the  bond  and 
insurance  requirements;  the 
performance  standards;  and  the 
inspection  and  enforcement  systems.  In 
addition  there  must  be  a  functional 
regulatory  authority  to  implement  the 
other  parts  of  the  program.  If  some 
fundamental  component  is  missing, 
conditional  approval  may  not  be  used. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  state  in  question. 
Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  circumstances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities  through 
attorney  general’s  opinions,  revised 
regulations,  policy  statements,  changes 
in  the  narrative  or  the  side-by-side. 

Other  deficiencies  require  individual 
consideration.  An  example  of  a 


deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system  incomplete 
because  permits  could  still  be  issued, 
the  lack  of  any  public  participation 
could  be  such  a  departure  from  a 
fundamental  purpose  of  the  Act  that  the 
deficiency  would  most  likely  by  major. 

^  'The  use  of  a  conditional  approval  is 
not  and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program. 

Section  743.13(i]  of  Title  30  of  the 
regulations  gives  the  Secretary  little 
discretion  in  terminating  programs 
where  the  state,  in  the  Secretary’s  view, 
fails  to  fulfill  the  conditions.  The 
purpose  of  the  conditional  authority 
power  is  to  assist,  not  excuse,  states 
from  achieving  compliance  with 
SMCRA. 

Conditional  Approval 

As  indicated  above  under 
“Secretary’s  Findings,”  there  are  minor 
deficiencies  in  the  New  Mexico  program 
which  the  Secretary  requires  be 
corrected.  In  all  other  respects,  the  New 
Mexico  program  meets  the  criteria  for 
approval.  The  deficiencies  identified  in 
prior  findings  are  enumerated  below. 

The  first  deficiency,  as  indicated  in 
Finding  4(c)(xix],  is  die  absence  of  a 
requirement  for  keyway  cuts  and  rock 
toe  buttresses  in  accordance  with  30 
CFR  816.71.  The  deficiency  is  minor 
because  it  is  a  typographical  mistake.  In 
the  interim  between  the  date  of 
conditional  approval  and  the  date  of 
regulatory  amendment.  New  Mexico  will 
require  keyway  cuts  and  rock  toe 
buttresses. 

The  second  deficiency,  as  indicated  in 
Finding  4(k)(ii],  is  the  lack  of  procedures 
for  hearings  on  petitions  to  designate 
lands  unsuitable.  The  regulatory 
amendment  will  be  promulgated  prior  to 
the  holding  of  any  such  hearings  and  is, 
therefore,  minor. 

The  third  deficiency,  as  indicated  in 
Finding  4(e),  is  the  inclusion  in  the  New 
Mexico  program  of  language  that  allows 
a  variance  to  returning  to  approximate 
original  contour  in  exploration  sites  in 
New  Mexico.  The  deficiency  is  minor 
because  it  is  an  alternative  to 
restoration  to  approximate  original 
contour  that  will  not  be  granted  in  the 
State  until  the  regulation  is  changed  to 
conform  with  30  CFR  815.15. 

The  fourth  deficiency,  as  indicated  in 
Finding  4(j)(i),  is  the  lack  of  a 
requirement  for  posting  and  publishing 
show  cause  orders  to  facilitate  full 
public  participation.  The  deficiency  is 
minor  because  the  State  has  agreed  to 
post  and  publish  any  show  cause  orders 
that  may  be  issued  in  the  interim  prior  to 
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regulatory  amendment  to  conform  with 
30  CFR  843.13  (c)  (1H3)  and  (d). 

The  fifth  deficiency,  as  indicated  in 
Finding  4(l)(iii],  concerns  the  lack  of  a 
complete  set  of  provisions  covering  the 
award  of  attorney’s  fees.  The  deficiency 
is  minor  because  the  regulatory 
amendment  will  be  promulgated  prior  to 
the  issuance  of  any  orders  which  could 
result  in  petitions  for  the  award  of 
attorney’s  fees. 

The  sixth  deficiency,  as  indicated  in 
Finding  4(a)(iii),  is  the  lack  of  a  complete 
definition  for  the  term  "unconsolidated 
streamlaid  deposits  holding  streams’*  in 
accordance  with  30  CFR  701.5.  The 
deficiency  is  minor  because  it  will  be 
eliminated  by  regulatory  amendment  in 
3  to  4  months.  The  operators  in  the  State 
will  not  have  to  submit  new  permit 
applications  until  2  months  after  the 
approval  date  of  the  program.  The 
regulatory  authority  will  then  have  six 
months  to  review  those  permit 
applications.  By  the  time  permit 
decisions  are  made.  New  Mexico  will 
have  a  new  definition  in  place. 

The  seventh  deficiency,  as  indicated 
in  Finding  4(o],  is  the  lack  of  regulations 
governing  a  small  operators  assistance 
program.  The  deficiency  is  minor 
because  the  State  has  only  had  one 
application  since  the  inception  of  the 
federal  interim  regulatory  program,  and 
that  was  handled  through  a 
memorandum  of  agreement  with  OSM. 
The  State  does  not  anticipate 
applications  prior  to  the  date  of 
regulatory  amendment,  but  if  it  occurs, 
OSM  will  assist  the  State  in  providing 
assistance  to  the  small  operators. 

The  eighth  deficiency,  as  indicated  in 
Finding  4(b],  concerns  the  imposition  of 
an  additional  criterion  to  the  opposed 
State  alternative  leaving  limited 
highwall  stretches.  This  limitation 
would  prevent  any  stretch  of  highwall 
from  exceeding  the  length  of  the  cliffs 
present  prior  to  mining.  The  deficiency 
is  minor  because  the  State  will  have 
completed  regulatory  amendment  prior 
to  the  date  when  any  permit  application 
decisions  will  be  made. 

The  ninth  deficiency,  as  indicated  in 
Findign  4[l}(v],  is  minor  because  it  is  an 
apparent  typographical  error  in  New 
Mexico  regulation  29-12(b)  concerning 
citizen  requests  for  inspections  and  will 
be  corrected  promptly. 

The  tenth  deficiency,  as  indicated  in 
Finding  4(h),  involves  a  number  of 
inconsistencies  in  the  New  Mexico 
bonding  regulations.  The  deficiency  is 
minor  because  the  federal  regulations 
have  recently  been  amended  on  August 
6, 1980,  and  the  State  rules  may  be 
consistent  with  either  the  August  6, 1980, 
or  March  3, 1979,  rules.  Approval  of 
bonds  is  unlikely  before  new  regulations 


are  promulgated.  Permit  applications 
need  not  be  filed  until  two  months  after 
program  approval.  The  regulatory 
authority  then  has  six  months  in  which 
to  act  upon  the  application. 

The  eleventh  deficiency,  as  indicated 
in  Finding  4(c)(x),  is  the  lack  of  specific 
stocking  rates  for  trees  and  shrubs  in  the 
New  Mexico  regulations.  The  deficiency 
is  minor  because  the  State  will  have 
completed  regulatory  amendment  within 
6  months  and,  in  the  interim,  the  State 
Forester  will  be  using  the  guidelines 
submitted  on  September  10, 1980. 

The  twelfth  deficiency,  as  indicated  in 
Finding  4(d)(vi),  concerns  State 
regulation  11-19(0)  governing  criteria  for 
permit  approval  that  includes  the  work 
“indigenous”  in  the  provision  referring 
to  protection  of  threatened  and 
endangered  species.  ’The  deficiency  is 
minor  because  although  the  present 
definition  omits  species  that  have  been 
transplanted  from  other  continents,  it 
provides  full  protection  to  any  organism 
that  immigrates  to  New  Mexico  under 
its  own  power,  or  was  once  an 
inhabitant  and  has  been  reestablished 
by  man.  The  State  has  agreed  to  modify 
its  regulation  to  include  all  species 
protected  under  the  Endangered  Species 
Act  of  1973. 

Given  the  nature  of  these  deficiencies 
and  their  magnitude  in  relation  to  all  the 
other  provisions  of  the  New  Mexico 
program,  as  detailed  above,  the 
Secretary  of  the  Interior  has  concluded 
that  they  are  minor  deficiencies. 
Accordingly,  the  program  is  eligible  for 
conditional  approval  under  30  CFR 
732.13(i),  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
New  Mexico  program  incomplete  since 
all  other  aspects  of  the  program  meet 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII,  and  these  deficiencies, 
which  will  be  promptly  corrected,  will 
not  directly  affect  environmental 
performance  at  coal  mines; 

2.  New  Mexico  has  initiated  and  is 
actively  proceeding  with  steps  to  correct 
the  deficiencies;  and 

3.  New  Mexico  has  agreed  by.letter 
dated  December  2, 1980,  to  correct  the 
regulation  deficiencies  by  July  1, 1981, 
and  the  statutory  deficiency  by  February 
28, 1981. 

4.  Under  the  authority  of  Section 
505(b)  of  SMCRA,  and  in  accordance 
with  the  position  taken  by  the  State  of 
New  Mexico,  the  Secretary  has 
preempted  and  superceded  the  State 
Wildlife  Conservation  Act  to  the  extent 
it  is  inconsistent  with  provisions  of 
SMCRA  related  to  the  Endangered 
Species  Act  of  1973. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  New  Mexico 


program.  This  approval  shall  terminate 
if  regulations  correcting  the  deficiencies 
found  in  the  regulations  are  not  enacted 
by  July  1, 1981,  or  if  State  legislation 
correcting  the  statutory  deficiency  is  not 
enacted  by  February  28, 1982. 

This  conditional  approval  is  effective 
December  31, 1980.  Beginning  on  that 
date,  the  New  Mexico  Energy  and 
Minerals  Department,  Mining  and 
Minerals  Division,  shall  be  deemed  the 
regulatory  authority  in  New  Mexico  and 
all  New  Mexico  surface  coal  mining  and 
reclamation  operations  on  non-federal 
and  non-Indian  lands  and  all  coal 
exploration  on  non-federal  and  non- 
Indian  lands  in  New  Mexico  shall  be 
subject  to  the  permanent  regulatory 
program.  On  non-federal  and  non-Indian 
lands  in  New  Mexico  the  permanent 
regulatory  program  consists  of  the  State 
program  approved  by  the  Secretary. 

On  federal  lands,  the  permanent 
regulatory  program  consists  of  the 
federal  rules  made  applicable  under  30 
CFR  Chapter  VII,  Subchapter  D — Parts 
740-745,  In  addition,  in  accordance  with 
Section  523(a)  of  SMCRA,  30  USC 
1273(a),  the  federal  lands  program  in 
New  Mexico  shall  include  the 
requirements  of  the  approved  New 
Mexico  permanent  regulatory  program. 
The  Department  of  Interior  and  the  State 
of  New  Mexico  will  have  the 
opportunity  to  enter  into  a  cooperative 
agreement  to  include  the  requirements 
of  the  approved  New  Mexico  permanent 
regulatory  program. 

The  Secretary’s  approval  of  the  New 
Mexico  program  relates  only  to  the 
permanent  regulatory  program  under 
Title  V  of  SMCRA.  The  approval  does 
not  constitute  approval  of  any 
provisions  related  to  implementation  of 
Title  IV  under  SMCRA,  the  abandoned 
mined  lands  reclamation  program.  In 
accordance  with  30  CFR  Part  884,  New 
Mexico  has  submitted  a  State 
Reclamation  Plan  which  is  the  subject  of 
a  separate  rulemaking.  See  45  FR  65626- 
65628  (October  3, 1980), 

Additional  Findings 

The  Secretary  has  determined  that 
pursuant  to  Section  702(d)  of  SMCRA,  30 
USC  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
conditional  approval. 

The  Secretary  has  determined  that 
this  document  is  not  a  significant  rule 
under  E.0. 12044  or  43  CFR  Part  14,  and 
no  regulatory  analysis  is  being  prepared 
on  this  conditional  approval. 
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Dated;  December  24, 1980. 

Joseph  W.  Gorrell, 

Deputy  Assistant  Secretary  af  the  Interior  for 
Energy  and  Minerals. 

A  new  Part  30  CFR  Part  931,  is 
adopted  to  read  as  follows: 

PART  931— NEW  MEXICO 

Sec. 

931.1  Scope. 

931.10  State  regulatory  program  approval. 

931.11  Conditions  of  the  State  program 
approval. 

931.12  New  Mexico  regulations 
affirmatively  disapproved  in  accordance 
with  court  order. 

931.13  Preemption  of  New  Mexico  laws  and 
regulations. 

Authority:  Section  503  of  Pub.  L.  95-87, 91 
Stat.  470  (30  U.S.C.  1253). 

§931.1  Scope. 

This  part  contains  all  rules  applicable 
only  within  New  Mexico  that  have  been 
adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

§  93 1 . 1 0  State  regulatory  program 
approval. 

The  New  Mexico  State  Program,  as 
submitted  on  February  28, 1980,  and 
amended  and  clarified  on  Jime  11, 1980, 
August  7, 1980,  and  September  10, 1980, 
is  conditionally  approved,  effective 
December  31, 1980.  Beginning  on  that 
date,  the  New  Mexico  Energy  and 
Minerals  Department,  Division  of 
Mining  and  Minerals  shall  be  deemed 
the  regulatory  authority  in  New  Mexico 
for  all  surface  coal  mining  and 
reclamation  operations  and  for  all 
exploration  operations  on  non-federal 
and  non-Indian  lands.  Copies  of  the 
approved  program  together  with  copies 
of  the  letter  of  the  New  Mexico  Energy 
and  Minerals  Department,  Division  of 
Mining  and  Minerals  agreeing  to  the! 
conditions  in  30  CFR  931.11,  are 
available  at: 

(a)  Energy  and  Minerals  Department, 
Division  of  Mining  and  Minerals,  First 
Northern  Plaza  East,  Room  200,  Santa 
Fe,  New  Mexico  87501,  Telephone:  (505) 
827-5451. 

(b)  Office  of  Surface  Mining,  Brooks 
Towers,  1020 15th  Street,  Denver, 
Colorado  80202,  Telephone:  (303)  837- 
5421. 

(c)  Office  of  Surface  Mining,  Room 
153,  Interior  South  Building,  1951 
Constitution  Ave.,  NW.,  Washington, 

DC  20240,  Telephone:  (202)  343-4728. 

§  931.1 1  Conditions  of  the  State  program 
approval. 

The  approval  of  the  State  program  is 
subject  to  the  following  conditions: 

(a)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  imless  New 
Mexico  submits  to  the  Secretary  by  that 


date  copies  of  fully  implemented 
regulations  including  the  requirements 
for  key  way  cuts  and  rock  toe  buttresses 
in  accordance  with  30  CFR  816.71,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(b)  The  approval  found  in  §  931.10  wilT 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemented 
procedural  regulations  for  hearings  on 
petitions  to  designate  lands  unsuitable 
in  accord  with  30  CFR  764.17,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result 

(c)  The  approval  fo^d  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemented 
regulations  which  demonstrate  that 
regulation  24-11  has  been  changed  to 
delete  the  specific  variance  for  return  to 
approximate  original  contour  on 
exploration  sites  in  conformance  with  30 
CFTR  815.15,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(d)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemented 
regulations  which  include  the 
requirements  for  posting  and  publishing 
notice  of  show  cause  orders  that  may  be 
issued  in  accordance  with  30  CFR  843.13 
(c)  (l)-(3)  and  (d),  or  otherwise  amends 
its  program  to  accomplish  the  same 
result. 

(e)  The  approval  found  in  §  931.10  will 
terminate  on  February  28, 1982,  unless 
New  Mexico  submits  to  the  Secretary  by 
that  date  copies  of  fully  implemented 
regulations  containing  provisions  which 
are  the  same  or  similar  to  those  in  43 
CFR  4.1290-4.1296,  relating  to  the  award 
of  costs,  including  attorney’s  fees,  in 
administrative  proceedings,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(f)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  enacted  regulations 
imposing  an  additional  criterion  to  the 
proposed  State  alternative  leaving 
limited  highwall  stretches  which  would 
prevent  any  stretch  of  highwall  from 
exceeding  the  length  of  the  cliffs  present 
prior  to  mining,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(g)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemented 
regulations  containing  a  complete 
definition  of  "unconsolidated  streamlaid 
deposits  holding  streams"  in  accord 
with  30  CFR  705.5,  or  otherwise  amends 
its  program  to  accomplish  the  same 
result. 


(h)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  enacted  regulations 
governing  a  small  operators  assistance 
program  in  accord  with  30  CFR  795,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(i)  The  approval  found  in  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemented 
regulations  which  correct  a 
typographical  error  in  New  Mexico 
regulation  29-12(b)  concerning  citizen 
requests  for  inspections  in  accord  with 
30  CFR  842.12,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(j)  Various  state  rules  were  adopted 
based  on  OSM’s  proposed  bonding 
regulations,  which  require  changes  in 
order  to  conform  to  the  now 
promulgated  bonding  regulations. 
Accordingly,  the  approval  found  in 
Section  906.10  will  terminate  on  July  1, 
1981,  unless  New  Mexico  submits  to  the 
Secretary  by  that  date  copies  of  fully 
implemented  regulations  containing 
provisions  which  modify: 

(1)  State  regulation  1-5  to  provide  a 
guarantee  of  the  enforceability  of  a  self 
bond,  consistent  with  30  CFR  800.5,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(2)  State  regulations  to  provide  for  the 
applicability  of  surface  construction 
activities  under  subsidence-control 
measures  of  mine  drainage  treatment, 
consistent  with  30  CFR  801.11(a)(1),  or 
otherwise  amends  its  program  to  the 
same  result. 

(3)  State  regulations  14-16(a)  to 
provide  clarification  of  the  period  of 
bond  liability  covering  long-term 
operations,  consistent  with  30  CFR 
801.13(a),  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(4)  State  regulation  14-16(b)  to 
provide  continuous  bond  coverage 
terms,  consistent  with  30  CFR  801.13(b), 
or  otherwise  amends  its  program  to 
accomplish  the  same  result. 

(5)  State  regulation  14-19(a)  to  provide 
siuety  protection  provisions,  consistent 
with  30  CFR  801.16(a),  or  otherwise 
amends  its  program  to  accomplish  the 
same  result. 

(6)  State  regulation  14-19(b)  to 
provide  bond  coverage  for  any 
subsequent  revegetation  on  an  area 
previously  used  as  an  impoundment, 
consistent  with  30  CFR  801.16(b),  or 
otherwise  amends  it  program  to 
accomplish  the  same  result. 

(7)  State  regulation  15-13(b)  to 
provide  for  beginning  the  liability  period 
after  the  last  year  of  augmentation, 
consistent  with  30  CFR  805.13(b),  or 
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otherwise  amends  its  program  to 
accomplish  the  same  results. 

(8)  State  regulation  15-13(e)  to  provide 
a  liability  p'eriod  of  5  or  10  years  for 
long-term,  intensive  agricultural  land- 
use,  consistent  with  30  CFR  805.13(e),  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(9)  State  regulation  15-13  to  provide 
that  if  an  area  is  separated,  that  portions 
shall  be  bonded  separately  and  the 
period  of  liability  shall  commence  anew, 
while  the  period  of  liability  for  the 
remaining  areas  shall  continue  in  effect 
without  extension,  consistent  with  30 
CFR  805.13(g],  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(10)  State  regulation  18-14  to  provide 
for  self-bonding  rules,  consistent  with  30 
CFR  806.14,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(k)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date,  copies  of  fully  enacted  regulations 
concerning  stacking  rates  consistent 
with  30  CFR  816.117,  or  otherwise 
amends  its  program  to  accomplish  the 
same  result. 

(l)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemented 
regulations  for  the  production  of 
endangered  species  in  accordance  with 
30  CFR  786.19  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

§  931.12  New  Mexico  regulations 
affirmatively  disapproved  in  accordance 
with  court  order. 

The  following  provisions  of  the  New 
Mexico  permanent  regulatory  program 
submission  are  hereby  disapproved  to 
the  extent  indicated  in  compliance  with 
the  February  26, 1980,  May  16, 1980,  and 
August  15, 1980  opinions  and  orders  of 
the  U.S.  District  Court  for  the  District  of 
Columbia  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  (Civil 
Action  No.  79-1144). 

(a)  The  definition  of  “mine  plan  area" 
in  New  Mexico  regulation  1-5  is 
disapproved,  as  is  the  term  “mine  plan 
area”  in  New  Mexico  regulation  8-22(b) 
in  accordance  with  the  court’s  remand 
of  the  corresponding  provisions  in  the 
permanent  program  regulations. 

(b)  The  definition  of  “road"  in  New 
Mexico  regulation  1-5  is  disapproved  in 
accordance  with  the  court’s  remand  of 
the  corresponding  provision  in  the 
permanent  program  regulations. 

(c)  New  Mexico  regulations  2-ll(a) 
and  2-12(e)(l)  are  disapproved  to  the 
extent  to  which  they  apply  to  privately 
owned  places  listed  on  the  National 
Register  of  Historic  Places.  The  language 
"or  a  statutory  or  regulatory 


responsibility  for”  in  2-12(e)(l)  is  also 
disapproved.  These  disapprovals 
conform  to  the  corresponding 
suspensions  of  30  CFR  761.11(c)  and 
12(f)(1). 

(d)  New  Mexico  regulations  6-ll(b) 

(3)  and  (6)  which  require  submission  of  a 
map  and  an  explanation  of  the  basis  for 
an  exploration  on  another’s  lands  are 
disapproved  in  accordance  with  the 
court’s  remand  of  30  CFR  776.11(b)  (3) 
and  (5). 

(e)  New  Mexico  regulations  8-20  (a)- 
(c)  and  9-16  (a)  and  (b),  requiring  the 
submission  of  certain  Hsh  and  wildlife 
information  by  a  permit  applicant,  are 
disapproved  in  accordance  with  the 
court’s  remand  of  30  CFR  779.20,  780.16, 
783.20  and  784.21. 

(f)  New  Mexico  regulations  8-21(a)-(c) 
are  disapproved  to  the  extent  to  which 
they  require  soil  survey  information  on 
lands  on  which  reconnaissance  does  not 
suggest  a  finding  of  prime  farmlands,  in 
accordance  with  the  court’s  remand  of 
30  CFR  779.21  and  783.21. 

(g)  New  Mexico  regulation  8-14(a)-(b) 
is  disapproved  insofar  as  it  requires 
geological  description  of  the  strata  down 
to  and  immediately  below  any  coal 
seam  for  areas  to  be  affected  only  by 
surface  operations  and  facilities  where 
no  removal  of  overburden  down  to  the 
level  of  the  coal  seam  will  occur,  in 
accordance  with  the  suspension  of  30 
CFR  783.14(a)(1). 

(h)  New  Mexico  regulation  8-25(c),  (h) 
and  (i),  which  requires  cross  sections, 
maps  and  plans,  is  disapproved  in 
accordance  with  the  court’s  remand  of 
30  CFR  783.25  (c),  (h)  and  (i). 

(i)  New  Mexico  regulation  10- 
19(c)(i)(ii)  is  disapproved  to  the  extent  to 
which  it  fails  to  specify  negligible 
farmland  interruptions  and  undeveloped 
range  lands  as  exclusions  from  its 
hydrological  requirements  dealing  with 
alluvial  valley  floors,  in  accordance  with 
the  court’s  remand  of  30  CFR 
785.19(e)(l)(ii). 

(j)  New  Mexico  regulation  17-ll(e)  is 
disapproved  to  the  extent  to  which  it 
fails  to  provide  for  citizen  access  to  the 
mine  site  in  conjunction  with  an 
informal  conference  concerning  release 
of  the  performance  bond,  in  accordance 
with  the  court’s  remand  of  30  CFR 
807.11(e). 

(k)  New  Mexico  regulation  20-42  (1) 
and  (8)  is  disapproved  to  the  extent  to 
which  it  requires  runoff  from  reclaimed 
land  to  meet  the  same  effluent  limitation 
as  that  for  actively  mined  land,  in 
accordance  with  the  court’s  remand  of 
30  CFR  816.42  (a)  (1)  and  (7). 

(l)  New  Mexico  regulations  20-52(a)(l) 
and  20-54,  dealing  with  water 
monitoring  and  replacement  of  water, 
are  disapproved  insofar  as  they  apply  to 


underground  mining  operations,  in 
accordance  with  the  court’s  remand  of 
30  CFR  817.52(a)(1)  and  817.54. 

(m)  New  Mexico  regulation  20-95, 
which  requires  measures  for  the  control 
(A  fugitive  dust,  is  disapproved  in 
accordance  with  the  court’s  remand  of 
30  CFR  816.95  and  817.95  for  containing 
measures  not  speciHcally  related  to 
controlling  only  that  air  pollution 
associated  with  erosion. 

(n)  New  Mexico  regulations  20-150 
through  20-176,  relating  to  regulation  of 
roads,  are  disapproved  in  accordance 
with  the  court’s  remand  of  30  CFR 
816.150  through  816.176. 

(o)  The  civil  penalty  assessment 
procedures  contained  in  New  Mexico 
regulation  31  is  disapproved  to  the 
extent  they  incorporate  a  point  system 
in  accordance  with  the  court’s  remand 
of  30  CFR  732.15(b)(7)  and  30  CFR 
840.13(a). 

§  931.13  Preemption  of  New  Mexico  laws 
and  regulations. 

Under  the  authority  of  Sections  505(b) 
of  SMCRA,  30  U.S.C.  1255(b),  and  in 
accordance  with  the  position  taken  by 
the  State  of  New  Mexico,  the  following 
provisions  of  New  Mexico  law  and 
regulation  are  hereby  preempted  and 
superseded  as  they  may  apply  to  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations: 

The  State  Wildlife  Conservation  Act  (17-2- 
37  to  17-2-46  NMSA 1978)  to  the  extent  it  is 
inconsistent  with  provisions  of  SMCRA 
related  to  the  Endangered  Species  Act  of  1973 
(16  use  1531  et  seq.). 

[FR  Doc.  80-40674  Filed  12-30-60;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 
Office  of  the  Secretary 
34  CFR  Part  3 
Official  Seal 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education 
issues  final  regulations  containing  a 
description  of  the  Department  of 
Education  (ED)  Seal,  requirements  for 
officials  who  have  authority  to  use  the 
Seal,  and  approved  uses  of  the  Seal. 
EFFECTIVE  DATE:  December  31, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Henry  Husmann,  Director,  Office 
of  Administrative  Resources 
Management,  U.S.  Department  of 
Education,  Room  3181, 400  Maryland 
Avenue,  SW,  Washington,  D.C.  20202. 
Telephone  (202)  245-8240. 
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SUPPLEMENTARY  INFORMATION:  On  May 

4, 1980,  ED  was  created  under  the 
Department  of  Education  Organization 
Act  (Pub.  L.  96-88).  Section  425,  Part  B. 
of  Title  IV  of  the  Act  requires  the 
Secretary  to  design  an  Offical  Seal.  The 
Seal  has  been  designed  and  was 
approved  by  the  Secretary  on  March  31, 
1980.  Judicial  notice  of  the  Seal  shall  be 
taken. 

These  regulations  describe  the^Seal 
and  govern  its  use. 

Dated:  December  23, 1980. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
not  applicable] 

PART  3— OFFICIAL  SEAL 

Sec. 

3.1  Definitions. 

3.2  Description. 

3.3  Authority  to  affix  Seal. 

3.4  Use  of  the  Seal  by  persons  or 
organizations  outside  the  Department. 

Authority:  Pub.  L.  96-88:  20  U.S.C.  3472, 

3485,  unless  otherwise  noted. 

§  3.1  Definitions. 

For  the  purposes  of  this  part — 

(a)  “ED”  means  all  organizational 
units  of  the  Department  of  Education. 

(b)  “Embossing  Seal”  means  a  display 
of  the  form  and  content  of  the  Official 
Seal  made  on  a  die  so  that  the  Seal  can 
be  embossed  on  paper  or  other  media. 

(c)  “Official  Seal”  means  the 
original(s)  of  the  Seal  showing  the  exact 
form,  content,  and  colors. 

(d)  “Replica”  means  a  copy  of  the 
Official  Seal  displaying  the  identical 
form,  content,  and  colors. 

(e)  “Reproduction”  means  a  copy  of 

.  the  Official  Seal  displaying  the  form  and 
content,  reproduced  in  only  one  color. 

(f)  “Secretary”  means  the  Secretary  of 
Education. 

§  3.2  Description. 

The  Official  Seal  of  the  Department  of 
Education  is  described  as  follows: 
Standing  upon  a  mound,  an  oak  tree 
with  black  trunk  and  limbs  and  green 
foliage  in  front  of  a  gold  rising  sun, 
issuing  gold  rays  on  a  light  blue  disc, 
enclosed  by  a  dark  blue  border  with 
gold  edges  bearing  the  inscription 
.  “DEPARTMENT  OF  EDUCATION” 
above  a  star  at  either  side  of  the  words 
“UNITED  STATES  OF  AMERICA”  in 
smaller  letters  in  the  base;  letters  and 
stars  in  white.  The  Offical  Seal  of  the 
Department  is  modified  when  used  in 
reproductions  in  black  and  white  and 


when  embossed.  As  so  modified,  it 
appears  below. 


§  3.3  Authority  to  affix  seal. 

The  Secretary  and  the  Secretary’s 
designees  are  authorized  to  affix  the 
Official  Seal,  replicas,  reproductions, 
and  embossing  seals  to  appropriate 
documents,  certifications,  and  other 
material  for  all  purposes  as  authorized 
by  this  section. 

(20  U.S.C.  3474) 

§  3.4  Use  of  the  sea!  by  persons  or 
organizations  outside  the  Department. 

(a)  Use  by  any  person  or  organization 
outside  of  the  Department  may  be  made 
only  with  the  Department’s  prior  written 
approval. 

(b)  Requests  by  any  person  or 
organization  outside  of  the  Department 
for  permission  to  use  the  Seal  must  be 
made  in  writing  to  the  Assistant 
Secretary  for  Public  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202, 
and  must  specify,  in  detail,  the  exact  use 
to  be  made.  Any  permission  granted 
applies  only  to  the  specific  use  for  which 
it  was  granted  and  is  not  to  be 
construed  as  permission  for  any  other 
use. 

(c)  Replicas  may  be  used  only — 

(1)  For  display  in  or  adjacent  to  ED 
facilities,  in  Departmental  auditoriums, 
presentation  rooms,  hearing  rooms, 
lobbies,  and  public  document  rooms; 

(2)  In  offices  of  senior  officials; 

(3)  For  official  awards,  certificates, 
medals,  and  plaques; 

(4)  For  motion  picture  film,  video  tape 
and  other  audiovisual  media  prepared 
by  or  for  ED  and  attributed  thereto; 

(5)  On  official  publications  which 
represent  the  achievements  or  mission 
of  ED; 

(6)  In  non-ED  facilities  in  connection 
with  events  and  displays  sponsored  by 


ED,  and  public  appearances  of  the 
Secretary  or  other  senior  ED  officials; 
and 

(7)  For  other  purposes  as  determined 
by  the  Director  of  the  Office  of 
Administrative  Resources  Management; 

(d)  Reproductions  may  be  used  only — 

(1)  On  ED  letterhead  stationery; 

(2)  On  official  ED  identification  cards, 
security,  and  other  approved 
credentials; 

(3)  On  business  cards  for  ED 
employees; 

(4)  On  official  ED  signs; 

(5)  On  official  publications  or  graphics 
issued  by  and  attributed  to  ED,  or  joint 
statements  of  ED  with  one  or  more  other 
Federal  agencies.  State  or  local 
governments,  or  foreign  governments; 

(6)  On  official  awards,  certificates, 
and  medals; 

(7)  On  motion  picture  film,  video  tape, 
and  other  audiovisual  media  prepard  by 
or  for  ED  and  attributed  thereto;  and 

(8)  For  other  purposes  as  determined 
by  the  Director  of  the  Office  of 
Administrative  Resources  Management. 

(e)  Embossing  seals  may  be  used 
only— 

(1)  On  ED  legal  documents,  including 
interagency  or  intergovernmental 
agreements,  agreements  with  State  or 
local  governments,  foreign  patent 
applications,  certification(s]  of  true 
copies,  and  similar  documents: 

(2)  On  official  awards  and  certificates; 
and 

(3)  For  other  purposes  as  determined 
by  the  General  Counsel  or  Assistant 
Secretary  for  Management 

(f)  Falsely  making,  forging, 
counterfeiting,  mutilating,  or  altering  the 
Official  Seal,  replicas,  reproductions,  or 
embossing  seals,  or  knowingly  using  or 
possessing  with  fraudulent  intent  and 
altered  official  seal,  replica, 
reproduction  or  embossing  seal  is 
punishable  under  18  U.S.C.  506. 

(g)  Any  person  using  the  Official  Seal, 
replicas,  reproductions,  or  embossing 
seals  in  a  manner  inconsistent  with  the 
provisions  of  this  part  is  subject  to  the 
provisions  of  18  U.S.C.  1017,  which 
states  penalties  for  the  wrongful  use  of 
an  Official  Seal,  and  to  other  provisions 
of  law  as  applicable. 

(FR  Doc.  80-40523  Filed  12-30-80;  ft45  am) 

BILLING  CODE  4000-01-M 
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ENVIRONMENTAL  PROTECTION 

AGENCY 
40  CFR  Part  180 
[OPP-260040;  PH  FRL  1716-2] 

Fenthion;  Tolerances  and  Exemptions 
From  Tolerances  for  Pesticide 
Chemicals  in  or  on  Raw  Agricultural 
Commodities 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  rule  editorially  amends 
40  CFR  180.214  by  re-establishing  a 
tolerance  for  residues  of  the  insecticide 
fenthion  (O-O-dimethyl  0-[4- 
(methylthio)-m-tolyl]  phosphorothioa:e) 
and  its  cholinesterase-inhibiting 
metabolites  in  or  on  the  raw  agricultural 
conunodities  alfalfa  and  grass  at  5  parts 
per  million  (ppm).  The  regulation  was 
established  in  the  Federal  Register  of 
December  31, 1969  (34  FR  20425); 
however,  the  tolerance  was 
inadvertently  omitted  from  the  Code  of 
Federal  Regulations  (CFR). 

EFFECTIVE  DATE:  Effective  on  December 
31, 1980. 

ADDRESSES:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk, 
Environmental  Protection  Agency,  Rm. 
M-3708  (A-110),  401  M  St.,  SW., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACr. 
George  T.  LaRocca,  Product  Manager 
(PM)  15,  Registration  Division  (TS-767), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-329,  401  M  St.,  SW.,  Washington,  D.C. 
20460,  (202-426-9490). 

SUPPLEMENTARY  INFORMATION:  The 
Food  and  Drug  Administration  issued  a 
notice  that  published  in  the  Federal 
Register  of  December  31, 1969  (34  FR 
20425),  that  established  tolerances  for 
the  insecticide  fenthion  (0,0-dimethyl 
0-[4-(methylthio)-/77-tolyl] 
phosphorothioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodities 
alfalfa  hay  and  grass  hay  at  18  parts  per 
million  (ppm);  alfalfa  and  grass  at  5 
ppm;  and  milk  at  0.01  ppm  (negligible 
residues). 

The  tolerance  for  alfalfa  and  grass 
was  inadvertently  omitted  from  the 
Code  of  Federal  Regulations.  This  rule 
re-establishes  the  tolerance  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  January  30, 
1981,  file  written  objections  with  the 
Hearing  Clerk,  EPA,  Rm.  M-3708,  (A- 
110),  401  M  St.  SW.,  Washington,  D.C. 
20460.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 


the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested  the 
objections  must  state  the  issues  for  the 
hearing.  A  hearing  will  be  granted  if  the 
objections  are  legally  sufficient  to  justify 
the  relief  sought. 

Note. — Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  these 
other  regulations  “specialized."  This 
regulation  has  been  reviewed,  and  it  has 
been  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  the  Executive  Order  12044. 

Effective  on:  December  31, 1980. 

(Sec.  408(e),  68  Stat.  514;  (21  U.S.C.  346a(e))) 

Dated:  December  18, 1980. 

Robert  V.  Brown, 

Acting  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

Therefore,  Subpart  C  of  40  CFR  Part 
180  is  amended  by  revising  §  180.214  to 
read  as  follows: 

§  180.214  Fenthion;  tolerances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  insecticide  fenthion 
(0,0-dimethyl  0-[4-(methylthio)-m-tolyl] 
phosphorothioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  following  raw  agricultural 
commodities: 


Cooonodlty 

Parts  per 
million 

Alfalfa . . . . . . . 

5 

18 

0.1 

0.1 

0-1 

5 

18 

0.1 

0.1 

Hogs  (mbyp) _ _ 

Milk . . . . 

0.1 
0.01  (N) 
0.1 

0.1 

0.1 

0.1 

o.s 

[FR  Doc.  80-40645  Filed  12-30-80:  8:45  am] 

BILLING  CODE  6560-32-M 

40  CFR  Part  180 

[PP  9E2224/R282;  PH-FRL  1716-3] 

Trifluralin;  Tolerances  and  Exemptions 
From  Tolerances  for  Pesticide 
Chemicals  In  or  on  Raw  Agricultural 
Commodities 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  the  herbicide  and  plant 
growth  regulator  trifluralin  in  or  on 
upland  cress  at  0.05  part  per  million 
(ppm).  This  regulation  was  requested  by 
the  Interregional  Research  Project  No,  4 
(IR-4).  This  regulation  will  establish  the 
maximum  permissible  level  for  residues 
of  trifluralin  on  upland  cress. 

EFFECTIVE  DATE:  Effective  on  December 
31, 1980. 

ADDRESS:  Written  objections  may  be 
submitted  to:  Clinton  Fletcher, 
Registration  Division  (TS-767),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  E-124,  401  M  St., 
SW.,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clinton  Fletcher,  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124,  401  M  St.,  SW.,  Washington,  D.C. 
20460,  (202-426-0223). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  that  published  in  the 
Federal  Register  of  September  4, 1980 
(45  FR  58600)  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
PO  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903,  had  submitted 
pesticide  petition  number  9E2224  to  the 
EPA  on  behalf  of  the  IR-4  Technical 
Committee  and  Agricultural  Experiment 
Station  of  Tennessee. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  establish  a  tolerance  for 
the  herbicide  and  plant  growth  regulator 
trifluralin  in  or  on  the  raw  agricultural 
commodity  upland  cress  at  0.05  ppm. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicology  data 
considered  in  support  of  the  proposed 
tolerance  of  0.05  part  per  million  (ppm) 
in  or  on  upland  cress  were  2  two-year 
rat  feeding  studies  with  no  observed 
effect  levels  (NOEL)  of  2,000  ppm;  2  two- 
year  and  a  three-year  dog  feeding 
studies  with  NOEL’s  of  400  ppm;  a  dog 
breeding  study  with  a  NOEL  of  400  ppm; 
a  4-generation  rat  reproduction  study 
with  a  NOEL  of  200  ppm;  a  continuous 
breeding  rat  study  with  a  NOEL  of  2,000 
ppm. 

Oncogenicity  tests  conducted  by  the 
National  Cancer  Institute  (NCI)  with 
trifluralin  technical  chemical  in  rats  and 
mice  indicated  the  chemical  is  not 
oncogenic  in  rats  nor  in  male  mice  under 
the  terms  of  the  bioassay. 

Hepatocellular  carcinomas  and 
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alveolar/bronchiolar  adenomas  were 
observed  in  female  mice  at  a 
statistically  signiHcant  incidence  when 
compared  to  controls,  but  the  incidence 
appeared  to  be  possibly  related  to  the 
presence  of  a  dipropylnitrosamine 
contaminant.  iV-nitroso-di-n- 
propylamine  (NDPA]  was  found  in  the 
trifluralin  used  in  the  test  at 
concentrations  of  84-88  ppm. 

A  preliminary  report  of  a  recently 
submitted  chronic  toxicity/oncogenicity 
study  shows  an  increase  in  tumors  of 
the  urinary  tract  in  male  and  female  rats 
treated  with  trifluralin.  However,  the 
theoretical  maximum  residue 
contribution  (TMRC)  from  the  proposed 
use  is  only  2  X  10“®mg/day/l.5  kg  daily 
,diet.  This  minute  increase  is  considered 
negligible  in  comparison  with  the 
current  estimated  TMRC  of  0.0429  mg/ 
day/1.5  kg  daily  diet.  In  addition,  the 
proposed  use  does  not  change  the 
percentage  of  the  acceptable  daily 
intake  (ADI)  contributed  by  currently 
existing  tolerances. 

The  ADI  for  trifluralin  is  calculated  to 
be  0.1  mg/kg  of  body  weight  {bw)/day 
with  regard  to  chronic  effects  other  than 
oncogenicity  and  based  on  the  NOEL  of 
400  ppm  in  the  3  long-term  dog  feeding 
studies  and  using  a  100  fold  safety 
factor.  The  maximum  permitted  intake 
(MPI)  for  a  60  kg  person  is  calculated  to 
be  6  mg/day.  Tolerances  have 
previously  been  established  for  a 
variety  of  commodities,  including  the 
crop  grouping  “leafy  vegetables,”  and 
range  bom  0.05  ppm  to  2.0  ppm.  These 
tolerances  utilize  0.72  percent  of  the 
ADI. 

On  August  30, 1979,  the  agency 
published  in  the  Federal  Register  (44  FR 
50911)  a  notice  of  determination  and 
availability  of  a  position  document 
concerning  trifluralin.  After  extensive 
review,  the  agency  determined  that  the 
beneHts  outweighed  the  risks  for  all 
uses  if  the  formulated  products 
contained  less  than  1  ppm  of  NDPA. 
However,  the  agency  will  re-evaluate  all 
the  existing  tolerances  for  trifluralin 
when  the  tinal  report  and  validation 
audit  of  the  laboratory  records  on  all  the 
chronic  toxicity/oncogenicity  studies 
are  available. 

Based  on  the  above  information 
considered  by  the  agency  and  the 
insigniHcance  of  upland  cress  in  the 
diet,  it  is  concluded  that  the  tolerance  of 
0.05  ppm  in  or  on  upland  cress  would 
protect  the  public  health.  In  light  of  the 
chronic  toxicity  oncogenicity  studies, 
the  agency  considers  the  cancer  risk 
from  dietary  exposure  of  trifluralin- 
treated  upland  cress  to  be  uisignificant 
(negligible)  since  the  ADI  and  TMRC  are 
not  affected  by  the  proposed  use,  since 
upland  cress  can  be  substituted  in  the 


diet  for  other  leafy  vegetables  for  which 
a  tolerance  currently  exist.  Therefore,  40 
CFR  Part  180  is  amended  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  January  30, 
1981,  file  written  objections  with  the 
Hearing  Clerk,  EPA,  Rm.  M-3708  (A- 
110),  401  M.  St.,  SW.,  Washington,  D.C. 
20460.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing.  If  a  hearing  is  granted,  the 
objections  must  be  supported  by 
grounds  legally  sufficient  to  justify  the 
relief  sought. 

Note. — ^Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  these 
other  regulations  “specialized.”  This 
regulation  has  been  reviewed,  and  it  has 
been  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

Effective  date:  December  31, 1980. 
(Sec.  408(e],  68  Stat.  514  (21  U.S.C.  346a(e))) 

Dated:  December  18, 1980. 

Robert  V.  Brown, 

Acting  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

Therefore,  Subpart  C  of  40  CFR  Part 
180  is  amended  by  alphabetically 
inserting  “upland  cress"  in  the  table 
under  §  180.207  to  read  as  follows: 

§  1 80.207  T rifluralin;  tolerances  for 
residues. 

***** 


Commodity 

Parts  per 
mHIkin 

0.05 

[FR  Doc.  80-40&46  Filed  12-30-80;  8:45  am] 

BILLiNO  CODE  6560-32-M 

GENERAL  SERVICES 
ADMINISTRATION 


41  CFR  Part  101-20 

[FPMR  Amendment  D-78] 

Federal  Property  Management 
Regulations;  Management  of  Buildings 
and  Grounds;  Accident  and  Fire 
Prevention  Standards 

AGENCY:  General  Services 
Administration. 


ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  amending  its 
regulations  to  update  certain  provisions 
of  the  accident  and  fire  prevention 
standards.  The  proposed  changes 
require  that  GSA  ensure  that  space  is 
consistent  with  Occupational  Safety  and 
Health  Act  (OSH/V)  standards,  provide  a 
procedure  for  processing  reports  of 
hazardous  conditions,  and  for  resolving 
conflicting  complaints  that  result  from 
safety  and  health  inspections  by  GSA 
and  occupant  agency  inspection 
personnel. 

EFFECTIVE  DATE:  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Craig  Schilder,  Chief,  Safety 
Management  Branch,  Accident  and  Fire 
Prevention  Division  (202-566-0961). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  regulation  will  not 
impose  unnecessary  burdens  on  the 
economy  or  on  individuals  and, 
therefore,  is  not  significant  for  the 
purposes  of  Executive  Order  12044. 

1.  The  table  of  contents  for  Part  101- 
20  is  amended  to  recaption  and  revise 
two  entries  and  add  one  entry,  as 
follows: 

101-20.109-3  Responsibilities  of  agencies. 
101-20.109-11  Accident  prevention  and  fire 
protection  activities  of  occupant 
agencies. 

101-20.109-12  Correction  of  hazardous 
conditions. 

Subpart  101-20.1— Building 
Operations,  Maintenance,  Protection, 
and  Alterations. 

2.  Section  101-20.109-1  is  revised  to 
read  as  follows: 

§101-20.109-1  Policy. 

It  is  the  policy  of  GSA  that; 

(a)  Standards  for  space  will  equal 
those  promulgated  under  the 
Occupational  Safety  and  Health  Act 
(OSHA)  of  1970  (Public  Law  91-596); 
Executive  Order  12196;  and  29  CFR  1960, 
Subpart  C — Agency  Occupational 
Safety  and  Health  Standards. 

(b)  The  safety  and  health  of  occupants 
and  visitors  will  not  be  endangered  by 
exposure  to  unnecessary  risks  and 
intolerable  conditions. 

(c)  Safeguards  will  be  provided  to 
allow  emergency  forces  to  accomplish 
their  missions  without  imdue  danger  of 
entrapment. 

(d)  Fire-protection  and  other  safety 
features  will  be  provided  to  minimize 
exposure  to  the  community  to 
unnecessary  risks  or  undue  danger. 

(e)  Safeguards  that  minimize  personal 
harm,  property  damage,  or  impairment 
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of  GSA  or  agency  operations  will  be 
provided  according  to  the  level  of  risk 
which  includes  the  number  of  persons 
involved,  the  value  of  the  property,  and 
the  importance  of  the  Federal  activity. 

3.  Section  101-20.109-3  is  recaptioned 
and  revised  to  read  as  follows: 

§  1 0 1 -20. 1 09-3  Responsibilities  of 
agencies. 

Accidents  involving  personal  injury  or 
property  damage  to  buildings  and 
grounds  for  which  GSA  is  responsible 
will  be  reported  immediately  to  the 
appropriate  GSA  buildings  manager. 

Each  occupant  agency  shall  ensure  that: 

(a)  Operations  and  activities  and  their 
use  in  GSA-assigned  space  conform  to 
the  policies  of  §  101-20.109-1; 

(b)  Ail  reasonable  precautions  are 
taken  to  avoid  accidental  injuries,  work 
related  illnesses,  fires,  and  property 
damage;  and 

(c)  A  safety,  health,  and  fire 
protection  liaison  is  appointed  with  full 
authority  and  responsibility  to  represent 
the  occupant  agency  management  with 
the  GSA  buildings  manager. 

4.  Section  101-20.109-11  is  amended 
by  revising  its  caption  and  paragraph  (a) 
to  read  as  follows: 

§  101-20.109-11  Accident  prevention  and 
fire  protection  activities  of  occupant 
agencies. 

(a)  Periodic  inspections,  in  accordance 
with  Executive  Order  12196  and  29  CFR 
1960,  are  required  to  be  conducted  by 
the  occupant  agency  for  its  operations 
and  activities  to  include  their  assigned 
space  within  GSA  buildings  or  grounds. 
All  substandard  building  conditions 
shall  be  documented  and  a  copy  of  the 
documentation  shall  be  provided  to  the 
GSA  buildings  manager  not  later  than  10 
workdays  after  identification  of  the 
substandard  condition.  These 
inspections  do  not  relieve  GSA  of  its 
responsibilities  for  these  areas,  nor  do 
inspections  by  GSA  or  others  relieve 
occupant  agencies  of  their 
responsibilities  for  maintaining  full 
knowledge  of  conditions. 

*  «  *  *  * 

5.  Section  101-20.109-12  is  added  to 
read  as  follows: 

§  101-20.109-12  Correction  of  hazardous 
conditions. 

(a)  Conditions  within  the  occupant 
agency’s  responsibility  to  correct,  which 
affect  GSA  buildings  and  grounds  and 
could  affect  any  GSA  employees  or 
other  agency  employees  in  the 
performance  of  their  responsibilities, 
shall  be  corrected  within  30  workdays  in 
accordance  with  20  CFR  1960  or 
established  occupeuit  agency  program 
requirements,  whichever  is  more 


restrictive.  An  abatement  plan  shall  be 
prepared  when  corrective  actions 
require  more  than  30  calendar  days. 

This  plan  shall  contain  an  explanation 
of  why  the  corrections  are  delayed,  a 
proposed  timetable  for  the  abatement, 
and  a  summary  of  steps  being  taken  in 
the  interim  to  protect  GSA  and  other 
agency  personnel  from  injury  or  illness 
and  GSA  buildings  and.j|rounds  from 
damage  by  the  unsafe  or  unhealthy 
working  condition.  The  occupant 
agency’s  liaison  shall  send  a  copy  of  the 
hazard  correction  plan  to  the  GSA 
buildings  manager.  (Usually  this  plan 
will  be  the  same  as  required  by  29  CFR 
I960].  If  the  abatement  will  take  more 
than  60  workdays,  a  copy  of  the  plan 
shall  also  be  provided  by  the  GSA 
buildings  manager  to  the  appropriate 
GSA  regional  Accident  and  Fire 
Prevention  Branch.  Occupant  agencies 
may  correct  hazardous  conditions  in 
accordance  with  FPMR  101-20.105, 
which  establishes  authority  for  agencies 
to  procure  special  alteration  services  of 
not  more  than  $1,000. 

,  (b]  Conditions  considered  to  be  within 
tlie  scope  of  GSA’s  responsibility  to 
correct  which  are  identified  in  occupant 
agency’s  assigned  space,  shall  be 
forwarded  to  the  GSA  buildings 
manager  for  action.  The  resolution  steps 
are: 

(1)  Identification; 

(2)  Documentation; 

(3)  Presentation: 

(4)  Investigation; 

(5)  Determination;  and 

(6)  Resolution. 

(c)  To  correct  a  condition  considered 
to  be  within  the  scope  of  GSA’s 
responsibility,  six  basic  steps  shall  be 
taken:  The  occupant  agency  shall 
identify,  document,  and  present  the 
problem  to  the  GSA  buildings  manager, 
after  which  GSA  will  investigate, 
determine,  and  resolve  the  problem. 
Identification  of  these  conditions  may 
be  by  an  occupant  agency  employee  or 
by  an  occupant  agency  safety  and 
health  and  fire  protection  specialist. 

When  an  imminently  dangerous 
situation  exists,  as  defined  by  29  CFR 
1960.28,  a  telephone  call  from  the 
occupant  agency’s  liaison  to  the  GSA 
buildings  manager  shall  constitute  the 
occupant  agency’s  identification, 
documentation,  and  presentation  of  the 
problem  to  GSA.  Otherwise,  a  report 
shall  document  the  hazardous  condition 
and  cite  references  to  specific  OSHA 
standards  violated.  Documentation 
should  include  inspection  reports, 
photographs,  sketches  or  drawings  for  a 
safety  problem,  and  an  industrial 
hygiene  survey  report  for  health 
problems.  The  OSHA  Form  No.  7 
(complaint)  may  be  used  as  part  of  the 


documentation.  The  occupant  agency’s 
liaison  shall  determine  that  there  are 
reasonable  grounds  to  believe  that  an 
unsafe  or  unhealthful  condition  exists 
before  presenting  the  situation  to  the 
GSA  buildings  manager. 

(d)  GSA  action: 

(1)  Upon  a  documented  agency 
request,  GSA  will  investigate  reports  of 
unsafe  or  unhealthful  conditions.  This 
investigation,  when  requiring  an  onsite 
inspection,  shall  be  completed  within  24 
hours  for  imminent  danger  situations,  3 
working  days  for  potentially  serious 
conditions,  and  20  working  days  for 
other  safety  and  health  conditions. 

(2)  The  GSA  buildings  manager  will 
determine  a  plan  of  action  to  resolve  the 
problems  and  inform  the  agency  within 
5  working  days  after  the  investigation. 

(3)  Whenever  possible,  GSA  shall 
resolve  the  condition  within  20  working 
days  after  determining  the  plan  of  action 
and  shall  inform  the  agency  when 
resolution  has  been  completed. 

(4)  When  resolution  will  take  longer 
than  30  working  days,  the  GSA  buildings 
manager  shall  prepare  and  submit  to  the 
occupant  agency  liaison  an  abatement 
plan. 

(5)  GSA  shall  give  priority  in  the 
allocation  of  resources  for  prompt 
abatement  of  conditions. 

(6)  The  abatement  plan  shall  set  forth 
a  timetable  for  abatement  and  a 
summary  of  interim  steps  to  protect 
employees.  The  plan  shall  include  the: 
Location  of  the  hazard,  hazard 
assessment  (probability  of  occurrence 
and  potential  severity),  discussion  of  the 
hazard,  corrective  action  to  be  taken, 
specific  reference  to  OSHA  standard(s] 
violated,  justification  for  deferring 
corrective  action,  proposed  timetable, 
interim  corrrective  action,  and  the 
appropriate  management  signature. 

(d)  Actions  by  the  buildings  manager 
or  other  regional  management  personnel 
that  do  not  resolve  the  problem  to  the 
satisfaction  of  the  occupant  agency’s 
management  may  be  formally  presented 
to  the  appropriate  GSA  Regional 
Administrator  by  the  occupant  agency’s 
regional,  district,  or  equivalent 
management. 

(e)  Unsatisfactory  resolutions  by  GSA 
regional  management  may  be  formally 
presented  to  the  Administrator  of  GSA, 
Washington,  DC  20405,  by  the  agency 
head  or  an  authorized  designee. 

(f)  Hazardous  conditions  observed  in 
other  than  the  occupant  agency’s 
assigned  space  should  be  brought  to  the 
attention  of  the  responsible  agency’s 
occupant  liaison  for  required  action. 

(Sec.  205(c].  63  Stat.  390: 40  U.S.C.  486(c)) 
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Dated:  December  18, 1980. 

R.  G.  Freeman  III, 

A  dministrator  of  General  Services. 

[FR  Doc.  80-40598  Filed  12-30-80;  8:45  am) 

BlUINQ  CODE  6820-23-M 

DEPARTMENT  OF  THE  INTERIOR 
Water  and  Power  Resources  Service 
43  CFR  Part  428 

Sale  of  Replacement  Farm  Units  to 
Teton  Flood  Victims 

agency:  Water  and  Power  Resources 
Service,  Interior. 
action:  Final  rule. 

summary:  The  Department  of  the 
Interior  is  amending  its  regulations 
relating  to  the  sale  of  replacement  farm 
units  to  Teton  flood  victims.  The  first 
Environmental  Assessment  (EA)  on  the 
proposed  sale  of  5,955  acres  of  Idaho 
National  Energy  Laboratory  land  to 
victims  of  the  Teton  flood  was 
completed  on  January  18, 1979.  The 
proposed  sale  was  authorized  by  the 
provision  of  Public  Law  95-238  which 
was  codified  into  43  CFR  428.  Fewer 
farmers  than  expected  qualified  for  farm 
units  under  the  regulations.  Also,  the 
proposed  wildlife  mitigation  plan  was 
modified  following  the  initial  EA.  These 
changes  made  it  necessary  to  modify  the 
original  EA.  Preparation  of  the 
environmental  documents  has  delayed 
the  sale  of  the  replacement  farm  units 
and  therefore  a  change  in  the 
regulations  is  necessary  to  reflect  the 
delay. 

date:  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  L.  David  Williamson,  Jr.,  Senior 
Staff  Assistant,  Land  Resources 
Management,  Operation  and 
Maintenance  Policy  Staff,  telephone- 
(202)  343-5204. 

SUPPLEMENTARY  INFORMATION:  On  June 
5, 1976,  the  Teton  Dam  in  southeastern 
Idaho  failed  and  flooded  185  square 
miles  of  flat,  agricultural  lands.  Public 
Law  95-238  was  passed  by  Congress  on 
February  25, 1978.  This  Act  authorized 
the  Federal  Government  to  sell  up  to 
5,955  acres  of  the  Idaho  National  Energy 
Laboratory  (INEL)  lands  to  Teton  flood 
victims  whose  lands  were  damaged 
beyond  repair  by  the  failure  of  Teton 
Dam.  The  Water  and  Power  Resources 
Service,  Department  of  the  Interior, 
developed  regulations  codified  in  43 
CFR  428  to  define  qualified  farmers  and 
to  establish  procedures  and  time  tables 
for  the  sale  of  these  lands.  Subsequent 
changes  in  the  number  of  qualified 
farmers  reduced  the  acres  to  be  sold  and 


changes  in  the  wildlife  mitigation  plan 
have  necessitated  changes  in  the 
Environmental  Assessment.  The 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact  have 
now  been  completed.  Preparation  of  the 
environmental  documents  has  delayed 
the  date  of  the  sale  of  the  INEL  lands  to 
the  qualifying  farmers  and  requires  that 
43  CFR  428.6  be  modified  to  reflect  this 
delay.  The  proposed  change  to  43  CFR 
428.6  was  printed  in  the  Federal  Register 
Vol.  45  No.  54  for  Tuesday,  March  18, 
1980,  page  17165-17166,  and  comments 
were  solicited.  No.  comments  were 
received;  therefore,  the  proposed 
modification  to  43  CFR  428.6  is  final  as 
proposed. 

The  principal  author  of  this  document 
is  Mr.  Terence  G.  Cooper,  Staff 
Assistant  for  Land  Resources 
Management,  Operations  and 
Maintenance  Policy  Staff,  Water  and 
Power  Resources  Service. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  imder  Executive 
Order  12044  and  43  CFR  Part  14. 

Dated:  December  22, 1980. 

Cecil  O.  Andrus, 

Secretary  of  the  Interior  and  Returned. 

Accordingly,  43  CFR  Part  428  is 
amended  by  revising  §  428.6(a)  to  read 
as  follows; 

§  428.6  Sale  of  replacement  farm  units. 

(a)  Replacement  farm  units  shall  be 
made  available  for  purchase  by 
qualifying  farmers  approximately  every 
6  months  starting  after  final 
determinations  have  been  made 
identifying  the  qualified  farmers;  and 
within  approximately  120  days  after 
compliance  with  applicable  Federal 
laws  and  regulations,  including  the 
National  Environmental  Policy  Act  of 
1969,  provided,  however,  that  sales  will 
be  limited  to  the  land  made  available  for 
this  program  pursuant  to  the  act  of 
February  25, 1978,  (92  Stat.  76)  and 
described  in  §  428.4(e)  hereof.  The 
Secretary  shall  notify  all  qualifying 
farmers,  in  writing,  of  the  date  the  first 
replacement  farm  units  will  be  offered 
for  sale  and  will  also  give  notice  of  the 
closing  date  on  which  the  qualifying 
farmer  may  file  an  intent  to  purchase  a 
replacement  farm  unit  from  those 
offered  for  sale  during  the  initial  sale 
period.  No  subsequent  notice  will  be 
provided;  however,  each  qualifying 
farmer  may  file  an  intent  to  purchase  at 
any  time  after  the  initial  sale  provided 


that  no  filings  may  be  made  after  July  1, 
1982. 

***** 

[FR  Doc.  80-40616  Filed  12-30-60;  8>45  am] 

BILUNG  CODE  4310-09-M 


Bureau  of  Land  Management 
43  CFR  Public  Land  Order  5796 
[NM-37654] 

New  Mexico;  Revocation  of  Public 
Land  Order  No.  3796 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  will  revoke  a 
withdrawal  pertaining  to  23,816.48  acres 
of  public  lands  and,  to  the  extent 
provided,  open  the  lands  to  the 
operation  of  the  public  land  laws 
generally. 

EFFECTIVE  DATE:  January  27, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stella  V.  Gonzales,  New  Mexico  State 
Office  505-988-6211. 

By  virtue  of  the  authority  contained  in 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  StaL 
2751;  43  U.S.C.  1714,  it  is  ordered  as 
follows: 

1.  Public  Land  Order  No.  3796  of 
August  17, 1965,  which  withdrew  the 
following  described  public  lands, 
administered  by  the  Bureau  of  Land 
Management,  from  entry  under  the 
agricultural  public  land  laws,  for  the 
protection  of  the  underground  water 
supply  in  the  Hueco-Bolson  Area,  is 
hereby  revoked: 

New  Mexico  Principal  Meridian 
T.  26  S.,  R.  4  E., 

Sec.  1.  NEV4,  SV4NWy4,  SWy4.  and 

wy2SEy4: 

Secs.  3  to  11,  inclusive; 

Sec.  12,  Wy2NEy4.  NWy4,  N‘ASWy4, 
SEy4SWy4,  and  SEy4: 

Secs.  13  to  15,  inclusive; 

Secs.  17  to  23,  inclusive; 

Sec.  24.  Ny2NEy4.  SWy4NEy4.  Nwy4. 

Ny8SWy4.  N‘4SEy4,  and  SEy4SEy4; 

Sec.  25,  NEy4NEy4; 

Sec.  27,  NVi.  SWy4.  and  Ny2SEy4; 

Secs.  28  to  30,  inclusive; 

Sec.  31,  lot  6  and  Ey2NEy4; 

Sec.  33,  lots  1  to  4,  inclusive,  and  NVi; 

Sec.  34,  lots  1  to  4,  inclusive,  and  Ny2; 

Sec.  35,  lots  1  to  4,  inclusive,  NWyiNEyi, 
Sy!NEy4,  and  NWy4. 

T.  26  S.,  R.  5  E., 

Sec.  5,  lot  1; 

Sec.  6,  lot  7; 

Secs.  10  to  12,  inclusive; 

Sec.  13.  NVi; 

Sec.  14.  NVi.  SWy4.  NViSEy4.  and 
SVIViSEV*. 
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Statement  of  Basis  for  Omitting  Notice 
and  Comment 

Pursuant  to  5  U.S.C.  553(b](B)  and  43 
CFR  14.5(b)(3),  the  Service  for  good 
cause  finds  that  notice  and  public 
procedure  on  this  amendment  are 
impracticable,  unnecessa^,  and 
contrary  to  the  public  interest.  The 
import/export  license  requirement  takes 
effect  on  January  1, 1981.  50  CFR 
14.91(a):  45  FR  56678.  Persons  not 
excepted  from  the  license  requirement 
must  insure  that  a  complete  application, 
including  the  $50  fee,  is  received  by  the 
Service  before  that  date.  50  CFR 
13.11(d).  14.93(c);  45  FR  56673,  56678.  The 
purpose  of  this  amendment  is  to  except 
small  entities  from  the  excessive 
burdens  that  would  result  &om  the 
application,  recordkeeping,  and  possible 
reporting  provisions  of  the  license 
requirement.  If  notice  and  an 
opportunity  for  public  comment  were 
provided  for  this  amendment,  it  would 
not  take  effect  before  January  1, 1981, 
and  the  small  entities  covered  by  this 
exception  would  be  forced  to  comply, 
within  a  very  limited  amount  of  time, 
with  application  and  fee  requirements. 
Thus,  the  very  purpose  of  this 
amendment  would  be  defeated  if  notice 
and  an  opportunity  for  public  comment 
on  it  were  provided. 

Early  in  1981  the  Service  intends  to 
publish  a  document  in  the  Federal 
Register  which  will  provide  the  public 
with  an  opportunity  to  comment  on  all 
aspects  of  50  CFR  Part  14,  including  the 
import/export  license  requirement. 

Effective  Date  of  This  Rule 

Because  this  rulq  is  a  substantive  rule 
which  grants  or  recognizes  an 
exemption  and  relieves  a  restriction,  the 
Service  has  determined  to  make  it 
effective  immediately  under  authority  of 
5  U.S.C.  553(d)(1)  and  43  CFR  14.5(b)(5). 

Classification  and  Regulatory  Analysis 

The  Department  has  determined  that 
this  document  is  not  a  significant  rule 
and  does  not  require  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

Regulations  Promulgation 

For  the  reasons  set  out  in  the 
preamble.  Part  14,  Subchapter  B, 
Chapter  I  of  Title  50,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  14— IMPORTATION. 
EXPORTATION,  AND 
TRANSPORTATION  OF  WILDLIFE 

1.  The  authority  citation  for  Part  14  is 
revised  to  read  as  follows: 


Authority:  Lacey  Act  (18  U.S.C.  42-44); 
Endangered  Species  Act  of  1973  (16  U.S.C. 
1538(d)-(f).  1540(f)):  Marine  Manunal 
Protection  Act  of  1972  (16  U.S.C.  1382); 
Migratory  Bird  Treaty  Act  (16  U.S.C.  704, 

712):  Act  of  August  31, 1951,  Ch.  376.  Title  5. 
sec.  501  (31  U.S.C.  483a);  Black  Bass  Act  (16 
U.S.C.  852c). 

2.  A  new  paragraph  (6)  is  added  to 
§  14.92(b)  to  read  as  follows: 

§  14.92  Exceptions  to  license  requirement. 

«  *  *  *  * 

(b)  *  ‘  * 

(6)  Any  person  if  the  value  [as 
declared  on  the  Declaration  for 
Importation  or  Exportation  of  Fish  or 
Wildlife  (Form  3-177)J  of  the  wildlife 
that  person  imports  and  exports  during  a 
calendar  year  totals  less  than  $25,000. 

Dated:  December  19, 1980. 

Lynn  A.  Greenwalt, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  8(M0617  Filed  12-30-80: 8:45  am) 

BILUNG  CODE  4310-55-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 

Foreign  Fishing  Regulations;  Payment 
of  Fees 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA)/ 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NOAA  sets  the  surcharge  on 
foreign  Hshing  fees  at  20  percent; 
establishes  new  fee  collection 
procedures;  and  provides  a  format  for 
the  effort  plan.  Tbese  actions  will 
facilitate  die  payment  of  fees  and 
submission  of  effort  plans. 

EFFECTIVE  DATES:  January  1, 1981,  for 
the  amended  fee  collection  procedures 
and  20  percent  fee  surcharge;  January 
30, 1981,  for  the  effort  plan  format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denton  R.  Moore,  Chief,  Permits  and 
Regulations  Division,  F/CM7,  National 
Marine  Fisheries  Service,  Washington, 
D.C.  20235,  Telephone:  (202)  634-7432. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rulemaking  to  establish  a  new 
foreign  fishing  fee  collection  procedure, 
to  raise  the  surcharge  to  20  percent,  and 
to  provide  a  format  for  the  effort  plan 
was  published  on  November  13, 1980  (45 
FR  74948).  A  new  poundage  fee 
schedule,  proposed  in  the  same 
publication,  will  be  finalized  at  a  later 
date  but  before  January  1, 1981. 
Comments  were  invited  for  30  days. 


ending  December  15, 1980.  A  public 
hearing  on  the  proposal  was  held  in 
Washington,  D.C.,  on  December  8, 1980. 
The  comments  and  action  being  taken 
on  the  rules  finalized  in  this  publication 
are  summarized  below. 

I.  Fishing  Vessel  and  Gear  Damage 
Compensation  Fund 

No  comments  were  received  on 
raising  the  initial  surcharge  collected 
from  10  percent  to  the  full  20  percent 
authorized  by  the  Fishermen’s  Protective 
Act,  as  amended.  Several  commenters 
spoke  against  the  concept  of  the  Fund; 
however,  such  comments  are  beyond  the 
scope  of  this  rulemaking.  One 
commenter  asked  NOAA  to  consider  the 
increased  smcharge  when  setting  the 
1981  poundage  fee.  This  will  be  done. 
Another  commenter  said  that  foreign 
vessel  owners  are  entitled  to  the 
information  on  how  the  Fund  is 
disbursed.  This  information  may  be 
made  available  under  a  Freedom  of 
Information  Act  request.  Foreign  nations 
are  advised  that  the  surcharge  portion  of 
the  letter  of  credit  or  cash  payment  for 
the  first  quarter  (see  part  HI,  below)  will 
be  drawn  in  early  January.  NOAA  must 
take  this  action  to  recapitalize  the  Fund. 

n.  Effort  Plan 

One  comment  was  submitted  on  the 
effort  plan  format.  The  commenter 
asked  that  anticipated  foreign  Bshing  in 
the  Pacific  billfish  and  sharks  fishery  be 
speciHed  by  geographical  area.  This 
comment  is  incorporated  into  the  final 
regulations.  The  commenter  also 
requested  that  effort  plans  be  required 
when  permits  are  submitted.  NOAA 
feels  it  caimot  do  so,  since  the  Federal 
government  requests  countries  to  submit 
permit  applications  in  October  for  the 
next  calendar  year.  The  allocations  are 
not  released  until  late  in  December  or 
afterwards.  It  would  be  unfair  to  require 
effort  plans  before  a  nation  knew  the 
quantity  and  location  of  its  allocation. 

III.  Fee  Collection  Procedures 

The  preamble  to  the  proposed 
rulemaking  explained  the  difficulties  of 
administering  the  present  fee  collection 
procedure,  which  requires  cash  payment 
for  the  allocation  in  advance  of  catching 
operations.  Establishing  a  letter  of  credit 
is  the  new  procedure.  The  NOAA  will 
draw  on  the  letter  of  credit  for  the 
poundage  fee  of  the  actual  catch  at  the 
end  of  each  quarter.  Most  commenters 
favor  this  new  procedure. 

One  commenter  asked  that  NOAA 
allow  a  cash  payment  in  lieu  of  the 
letter  of  credit  for  at  least  the  first 
quarter.  NOAA  is  granting  this  option  to 
each  foreign  fishing  nation  which 


_ 
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notifies  NMFS  that  cash  payment  will  be 
made  before  January  1. 

A  second  commenter  asked  if  the 
owner  or  operator  of  the  foreign  vessel 
or  the  government  of  the  vessel’s 
country  of  registry  would  establish  the 
letter  of  credit.  NOAA  has  no  preference 
when  only  one  vessel  owner  is 
harvesting  the  nation’s  allocation;  the 
important  matter  is  that  a  single  letter  of 
credit  for  all  vessels  of  a  country  be 
established  and  maintained  in  a  United 
States  bank.  In  cases  where  more  than 
one  vessel  owner  harvests  a  national 
allocation,  failure  to  establish  or 
maintain  the  letter  of  credit  at  the 
required  levels  would  result  in  cessation 
of  all  fishing  on  the  national  allocation. 
The  vessel  owners  or  operators  should 
establish  the  mechanics  of  payment 
with  their  government  to  ensure 
continuity  of  their  fishing  privileges 
throughout  the  year. 

A  third  commenter  asked  if  the  letter 
of  credit  for  the  first  quarter  could  be 
established  for  less  than  25  percent  of 
the  1980  allocation  at  the  1981  price, 
since  less  than  25  percent  of  the  1980 
catch  was  taken  in  the  first  quarter.  The 
final  regulations  retain  the  25  percent 
requirement  in  order  to  minimize 
bookkeeping  and  to  keep  the  procedures 
as  simple  as  possible.  NOAA  will  draw 
quarterly  only  the  amount  needed  for 
fees  for  actual  catch  during  that  quarter, 
however.  ’The  concept  of  linking  the 
percentage  to  past  catch  performance 
has  merit,  and  NOAA  will  consider 
making  refinements  for  1982  as 
experience  is  gained  with  collection 
procedures. 

!V.  Other  Matters 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
these  amendments  do  not  constitute  a 
major  Federal  action  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  since  the 
amendments  will  not  affect  the  quantity 
of  fish  harvested.  Therefore,  no 
environmental  assessment  or 
environmental  impact  statement  is 
required.  The  Assistant  Administrator 
also  has  determined  that  these 
amendments  do  not  constitute  a 
significant  action  imder  Executive  Order 
12044,  and  therefore  do  not  require  a 
regulatory  analysis. 

The  Assistant  Administrator  has 
determined  that  some  countries  may 
wish  to  begin  harvesting  their  1981 
allocation  on  January  1, 1981.  Therefore, 
the  increased  fee  surcharge  of  20  percent 
and  the  new  fee  collection  procedures 
must  be  effective  on  January  1, 1981. 


Accordingly,  the  Assistant 
Administrator  waives  part  of  the  30-day 
delay  in  implementation  required  under 
the  Administrative  Procedures  Act.  The 
full  30-day  delay  for  ti  e  new  effort  plan 
is  not  waived. 

Signed  at  Washington,  D.C.,  this  19th  day 
of  December,  1980. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

(16  U.S.C.  1801  etseq.  and  22  U.S.C.  1971  et 

seq.] 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  611  is  amended 
as  follows: 

1.  Section  611.15(a)(6)  is  amended  by 
removing  the  word  “or”. 

2.  Section  611.15(a)  is  amended  by 
replacing  the  period  in  paragraph  (7) 
with  or". 

3.  Section  611.15(a)  is  amended  by 
adding  a  new  paragraph  (8)  to  read  as 
follows; 

§611.15  Fishery  closure  procedures. 
[Amended] 

(a) *  *  * 

(8)  The  owner  or  operator  of  the 
foreign  fishing  vessel  has  not 
established  and  maintained  the  letter  of 
credit  required  in  §  611.22(a)(2)(ii). 

§611.20  [Amended] 

4.  Section  611.20,  Total  Allowable  ' 
Level  of  Foreign  Fishing,  is  amended  by 
removing  paragraph  (c). 

5.  Section  611.21  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows; 

§  6 1 1 .21  Allocations  [Amended] 
***** 

(b)  Effort  Plan.  (1)  After  the  Secretary 
of  State  notifies  each  foreign  nation  of 
its  allocation  or  reallocation  of  target 
speies,  each  such  nation  must  prepare 
and  submit  an  effort  plan  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  NMFS,  3300  Whitehaven  Street 
NW.,  Washington,  D.C.  20235.  Effort 
plans  may  be  submitted  after  catching 
begins  if  adequate  time  to  prepare  the 
plan  does  not  exist  between  the 
allocation  or  reallocation  and  the  start 
of  catching,  but  the  plan  must  be 
submitted  before  30  days  have  elapsed 
after  a  corresponding  allocation  or 
reallocation.  The  effort  plan  should 
follow  this  format: 


Name  of  Country;  Fishing  area  (BSA,  NWA, 
etc.) 


Gear  type 


Type/size 
of  vessel 


Main 

target 

species 


Approxi-  Estimated 
mate  dates  catch  per 
of  fishing  in  vessel 
FCZ  day 


In  the  Pacific  billfish  and  sharks 
fishery,  the  fishing  area  should  be 
further  subdivided  and  identified  as 
West  Coast,  Hawaii  and  Midway 
Islands,  Guam  and  Northern  Marianas 
Islands,  American  Samoa,  or  U.S. 
possessions. 

***** 

6.  Amend  §  611.22  as  follows; 

A.  In  §  611.22,  the  first  sentence  of 
paragraph  (a)(l)(i)  is  revised. 

B.  Remove  paragraph  (a)(2)(ii). 

C.  Revise  paragraph  (a)(2)(i)  in  its 
entirety. 

D.  Revise  and  redesignate  paragraph 
(a)(3)  as  new  paragraph  (a)(2)(ii). 

E.  Revise  and  redesignate  paragraph 

(c)  and  paragraph  (b),  remove  old 
paragraph  (b). 

F.  Add  a  new  subparagraph  (iii)  to 
paragraph  (a)(2). 

The  amended,  added  and  revised 
portion  of  §  611.22  reads  as  follows: 

§  6 1 1 .22  Fee  schedule  for  foreign  fishing 
permits. 

(a)  *  *  * 

(1)  Permit  fees,  (i)  Each  vessel  permit 
application  submitted  under  §  611.3 
must  be  accompanied  by  a  fee  of  $50.00 
per  vessel,  plus  the  surcharge  required 
under  paragraph  (b)  of  this  section. 

*  *  * 

(2)  Poundage  fees,  (i)  The  poundage 
fees  for  each  allocated  species  is 
calculated  at  3.5  percent  of  the  actual 
landed  value  per  metric  ton  of  the 
species  to  U.S.  fishermen  for  the  most 
recent  year  for  which  such  data  are 
available.  The  following  ex-vessel  prices 
to  be  used  for  computing  fees  are  based 
on  U.S.  commercial  landings  price  using 
the  most  recent  reliable  information  for 
1979,  or  based  on  Japanese  prices  below: 

Exvessel  Values  Per  Metric  Ton 


Species 


1980 

values 


Atlantic: 

Butterlish .  '$827 

Hake,  red  *315 

Hake,  silver  '369 

Herring,  river . '113 

Mackerel,  Atlantic . . ; .  '  530 

Other  linfish . . .  '  930 

Sharks  (except  dogfish) . . . .  '  i,091 

Squid— ///ex . *176 

Squid— /.o/^. .  =993 

Pacific  and  North  Pacific: 

Atka  mackerel .  =223 

Cod,  Pacific . =419 

Crabs,  Snow  (tanner) — Opiho .  =882 
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Exvessel  Values  Per  Metric  Ton— Continued 


Flounders .... . . . .  *  397 

Hake  (Pacific  wtiiting) . . *176 

Herring  sea — roeless . .  *165 

Herring,  sea— w/roe _ _  '1,488 

Jack  mackerel . . . ^ . . .  *154 

Ocean  perch., . *397 

Other  groundiish... _ . *56 

Pollock . *220 

Rocklishes . . . . .  *  397 

Rockfish,  idiot . ‘397 

Sablefish — longline .  ‘1,587 

Sablefisli — trawl  -  ‘661 

Snails  (meats)  ‘658 

Sguid .  ‘324 

Turbot  (including  arrow  looih  rounder  and 

Greenland  turbot) . ‘265 

Western  Pacific: 

Dolphin .  *4,354 

Other  billfish.  *1,111 

Seamount  groundfish .  ‘397 

Sharks  (except  dogfish) .  *825 

Striped  martin  *2,816 

Swordfish .  '3,036 

Wahoo .  '  *2.968 


'Maine.  Massacliusetls,  Rtiode  Island,  New  York,  New 
Jersey,  and  Virginia.  U.S.  landings — January-June  1979. 

‘U.S.  landings.  New  York,  January-june  1979. 

‘Ibices  in  Japan,  lanuary-June  1979. 

•U.S.  landings.  Alaska,  September  1979. 

‘U.S.  landings,  Alaska,  season  price.  1979. 

*U.S.  landings,  Washington,  Oregon  and  California — 
September  1979. 

‘Based  on  price  for  U.S.  landings  of  northern  anchovy — 
September  1979. 

'Hawaii  landings,  1978. 

*  Ex-vessel  price  paid  in  1979  in  Japan  for  Soviet-caught 
pollock. 

Note.— No  fees  will  be  charged  for  rattails  (grenadiers). 
This  species  is  taken  incidentally  in  the  sablefish  longline 
fish^.  The  species  is  of  no  commercial  value,  and  is 
routinely  discarded  by  U.S.  and  foreign  fishermen. 


for  collection  as  the  documentary 
demand  for  payment  to  the  confirming 
bank.  If,  after  45  days  from  the  end  of 
the  quarter,  catches  have  not  been 
reconciled,  the  estimate  of  the  regional 
Director  will  stand  and  a  bill  will  be 
issued  for  that  amount.  If  necessary,  the 
catch  figures  may  be  refined  by  the 
Regional  Director  during  the  next  60 
days,  and  any  modifications  will  be 
reflected  in  the  next  quarter’s  bill. 

(b)  The  owner  or  operator  of  each 
foreign  vessel  who  submits  a  vessel 
permit  application  under  paragraph 
(a)(1)  of  this  section  or  who  accepts  and 
pays  poundage  fees  under  paragraph 
(a)(2)  of  this  section  must  pay  a 
surcharge  equal  to  20  percent  of  the  fees. 
The  Assistant  Administrator  may 
reduce  or  waive  the  surcharge  if  he 
determines  that  the  Fishing  Vessel  and 
Gear  Damage  Compensation  Fund  is. 
capitalized  sufficiently. 

|FR  Doc.  80-40567  Filed  12-30-80;  8:45  am| 
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(ii)  Method  of  Payment  of  Poundage 
Fees.  If  a  nation  chooses  to  accept  an 
allocation,  an  irrevocable  letter  of  credit 
must  be  established  and  maintained  for 
at  least  25  percent  of  the  previous  year’s 
total  allocations  at  the  rate  in  paragraph 
(a)(2)(i)  of  this  section,  or  as  determined 
by  the  Assistant  Administrator,  plus  the 
surcharge  required  by  paragraph  (b)  of 
this  section.  'The  Department  of 
Commerce,  NOAA,  must  be  designated 
as  the  beneficiary.  The  customer  must 
pay  all  service  charges.  The  letter  of 
credit  must  be  confirmed  by  a  Federally 
chartered  bank  in  the  United  States.  No 
catching  will  be  permitted  unless  (A)  the 
letter  of  credit  is  established,  and  (B) 
authorized  written  notice  of  its  issuance 
and  confirmation  are  provided  to  the 
Assistant  Administrator  at  the  address 
in  paragraph  (a)(1)  of  this  section.  No 
catching  will  be  permitted  if  the  amount 
of  the  letter  of  credit  falls  below  25 
percent  of  the  poundage  fee  plus  the 
surcharge  required  by  paragraph  (b)  of 
this  section. 

(iii)  Assessment  of  Poundage  Fees. 
Poundage  fees  will  be  assessed 
quarterly  for  the  actual  catch  during 
January-March,  April-June,  July- 
September,  and  October-December.  The 
appropriate  Regional  Director  will 
reconcile  catch  figures  with  each 
country,  following  the  procedures  of 

§  611.15(b).  When  the  catch  figures  are 
agreed  upon,  NOAA  will  present  a  bill 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Codes  and  Standards  for  Nuclear 
Power  Plants 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  considering  amending  its 
regulations  to  incorporate  by  reference 
new  addenda  of  the  ASME  Boiler  and 
Pressure  Vessel  Code.  The  sections  of 
the  ASME  Code  being  incorporated 
provide  rules  for  the  construction  of 
nuclear  power  plant  components  and 
specify  requirements  for  inservice 
inspection  of  those  components. 
Adoption  of  these  amendments  would 
permit  the  use  of  improved  methods  for 
construction  and  inservice  inspection  of 
nuclear  power  plants. 

DATES:  Comment  period  expires 
February  17. 1981. 

ADDRESSES:  All  interested  persons  who 
wish  to  submit  written  comments  or 
suggestions  in  connection  with  the 
proposed  amendments  should  send  them 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  received  may  be  examined  in 
the  Commission’s  Public  Document 
Room  at  1717  H  Street  NW., 

Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  E.  Baker,  Office  of  Standards 
Development,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Phone  301-443-5999. 

SUPPLEMENTARY  INFORMATION:  On 
October  9, 1979  the  Nuclear  Regulatory 
Commission  published  in  the  Federal 
Register  {44  FR  57911,  44  FR  57912) 
amendments  to  its  regulation,  10  CFR 
Part  50,  “Licensing  of  Production  and 
Utilization  Facilities.”  The  amendments 
revised  §  50.55a  to  incorporate  by 


reference  the  1977  Edition  and  Addenda 
through  the  Summer  1978  Addenda  to 
Section  III,  Division  1,  “Rules  for  the 
Construction  of  Nuclear  Power  Plant 
Components,”  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Section  XI, 
“Inservice  Inspection  of  Nuclear  Power 
Plant  Components,”  of  the  ASME  Code. 
Since  that  time  the  Winter  1978 
Addenda  and  Summer  1979  Addenda 
have  been  issued.  The  Commission 
proposes  to  revise  §  50.55a  to 
incorporate  by  reference  the  Winter 
1978  Addenda  and  Summer  1979 
Addenda  of  Section  III  and  Section  XI  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  section  553  of  Title  5  of  the  United 
States  Code,  notice  is  hereby  given  that 
adoption  of  the  following  amendments 
to  10  CFR  Part  50  is  contemplated. 

1.  In  §  50.55a,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  50.55a  Codes  and  standards. 

*  *  «  *  * 

(b)(1)  As  used  in  this  section, 
references  ‘  to  Section  III  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  refer  to 
Section  III,  Division  1,  and  include 
editions  through  the  1977  Edition  and 
addenda  through  the  Summer  1979 
Addenda. 

***** 

2.  In  §  50.55a,  the  introductory  portion 
of  paragraph  (b)(2)  is  revised  to  read  as 
follows: 

***** 

(b)(2)  As  used  in  this  section, 
references  ^  to  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  refer  to 
Section  XI,  Division  1  and  include 
editions  through  the  1977  Edition  and 
addenda  through  the  Summer  1979 
Addenda,  subject  to  the  following 
limitations  and  modifications: 
***** 

(Secs.  103, 104, 161b.  and  i..  Pub.  L.  83-703;  68 
Stat.  936,  937, 948;  Sec.  201,  Pub.  L.  93-438,  88 
Stat.  1242;  (42  U.S.C.  2133,  2134,  2201(b)  and 
(i),  5841)) 

Dated  at  Bethesda,  Md.,  this  22d  day  of 
December  1980. 


‘  These  incorporation  by  reference  provisions 
were  approved  by  the  Director  of  the  Federal 
Register  on  March  17, 1972,  May  4, 1973,  and 
February  7, 1978. 
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For  the  Nuclear  Regulatory  Commission. 
William  ).  Dircks, 

Executive  Director  for  Operations. 

[FR  Doc.  80-40671  Piled  12-30-80;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  590 
[No.  80-811] 

Federal  Usury  Preemption 

Dated:  December  18, 1980. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

action:  Proposed  regulation. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  proposing  regulations  regarding 
the  status  of  wraparound  mortgages 
under  the  preemption  of  state  interest 
ceilings  applicable  to  Federally-related 
residential  first  mortgages.  The  Board  is 
also  proposing  amendments  to  the  usury 
preemption  regulations  in  order  to 
conform  those  rules  with  recent 
statutory  changes. 

date:  Comments  must  be  received  by: 
March  2, 1981. 

ADDRESS:  Send  comments  to  the  OfHce 
of  the  Secretary,  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  N.W., 
Washington,  D.C.  20552.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

James  C.  Stewart,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board,  at  the  above  address.  Telephone 
number:  (202)  377-6457. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  by  §  501(f)  of 
Public  Law  96-221,  the  Federal  Home 
Loan  Bank  Board  is  proposing  an 
amendment  to  the  Regulations  for 
Federally-Related  Mortgage  Loans  (12 
CFR  Part  590)  to  make  the  Federal  usury 
preemption  applicable  to  certain  types 
of  loan  transactions  that  confer  rights 
equivalent  to  first-lien  loans. 

The  Board  has  been  asked  to  consider 
the  applicability  of  the  Federal  usury 
preemption  statute  to  wraparound- 
mortgage  loans  used  for  the  purchase  of 
residential  real  property.  As  described 
by  requestors,  a  wraparound-mortgage 
loan  is  a  purchase-money  loan  that:  (1) 
is  secured  by  a  lien  on  residential  real 
property  on  which  there  exists  one  or 
more  prior  liens  securing  prior 
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indebtedness;  (2]  matures  no  earlier 
than  the  latest  maturity  date  of  any  such 
indebtedness;  and  (3)  is  evidenced  by  a 
note  or  bond  which:  (A)  in  principal 
amount  equals  the  aggregate  of  the 
outstanding  prior  indebtedness  plus  the 
additional  funds  advanced  by  the 
wraparound  lender;  (B)  requires 
payments  by  the  wraparound  borrower 
to  the  wraparound  lender  of  periodic 
installments  at  least  sufficient  to  make 
required  current  payments  on  the  prior 
indebtedness;  and  (C)  requires  the 
wraparound  lender  to  make  the 
payments  due  on  the  prior  indebtedness 
as  long  as  installments  are  received 
from  such  borrower.  In  addition,  the 
wraparound  lender  has  the  right  to  cure 
defaults  with  respect  to  any  prior 
indebtedness  or  to  satisfy  such 
indebtedness.  The  wraparound  lender 
also  has  the  right  to  obtain  from  the 
borrower  any  funds  it  advances  that  are 
necessary  to  secure  or  protect  its  lien. 

Unlike  a  conventional  first-mortgage 
transaction,  the  wraparound  borrower  is 
able  to  take  advantage  of  any  existing 
low-interest  loan  which  is  secured  by 
the  property.  Since  the  wraparound 
lender  advances  only  a  portion  of  the 
total  purchase  price,  the  combined 
interest  rate  on  the  wraparound  note 
can  be  much  lower  than  that  required  in 
a  comparable  first-mortgage  transaction. 
If  calculated  as  a  percentage  of  the  sums 
actually  advanced,  however,  the  interest 
rate  on  the  loan  may  exceed  state 
interest  rate  ceilings. 

Some  lenders  have  submitted  to  the 
Board  that  a  wraparound  mortgage  of 
the  type  described  above  would  confer 
greater  rights  to  a  wraparound  lender 
than  a  regular  second  mortgage  and 
would  be  sufficient  to  satisfy  the 
statutory  first-lien  requirement.  In  the 
event  of  default  by  the  wraparound 
borrower,  the  wraparound  lender  is  in  a 
position  to  keep  payments  on  the  initial 
lien  current  and  prevent  a  forclosure  of 
that  lien.  Thus,  the  wraparound  lender’s 
rights  in  the  collateral  are  not 
necessarily  subject  to  prior  satisfaction 
of  the  initial  lien. 

The  Board  believes  that  in  certain 
circumstances  the  wraparound  mortgage 
described  above  would  have 
characteristics  and  would  confer  rights 
sufficient  to  satisfy  the  first-lien 
requirement  of  the  statute.  Under  the 
proposed  regulation,  a  wraparound 
mortgage  that  met  the  standards 
described  above  would  be  deem  to 
satisfy  the  statutory  first-lien 
requirement  if  it  also  met  the  following 
requirements.  First,  the  wraparound 
mortgage  must  be  created  as  part  of  a 
purchase-money  transaction  {i.e.,  a 
transaction  in  which  the  borrower  is 


obtaining  funds  to  purchase  residential 
real  property).  Second,  the  wraparound 
lender  must  have  funds  sufficient  at  all 
times  to  make  payments  on  the  prior 
encumbrances.  In  view  of  the  possibility 
of  acceleration  of  prior  liens,  a 
wraparound  lender  must  have  assets 
sufficient  to  satisfy  the  entire  preceding 
obligation  if  the  lender  is  to  have  the 
equivalent  of  a  first  lien. 

When  previously  asked  whether 
wraparound  mortgages  satisfied  the 
definition  of  first  lien  formerly  contained 
in  §  541.14  of  the  Regulations  for  the 
Federal  Savings  and  Loan  System  (12 
CFR  Subchapter  C),  the  Board’s  Office 
of  General  Counsel  has  taken  the 
position  most  recently  that  wraparound 
mortgages  would  satisfy  that  definition 
only  if  the  Federal  association  recorded 
the  amount  of  prior  encumbrances  as  a 
liability  on  the  association’s  books.  In 
this  way,  the  Board’s  field  examiners 
would  be  made  aware  of  the  potential 
liability  and  could  ensure  that  the 
association  was  financially  able  to 
protect  its  investment. 

The  Federal  usury  preemption  statute, 
however,  applies  to  a  much  broader 
range  of  lenders  than  the  regulations  for 
Federal  associations.  The  Board  cannot 
assume  that  methods  developed  for 
regularly  supervised  and  examined 
lenders  will  have  equal  validity  if 
applied  to  the  other  lenders  covered  by 
the  statute.  The  proposal  therefore 
draws  a  distinction  between  lenders 
that  are  regularly  examined  and 
supervised  by  a  Federal  or  state 
authority  and  imsupervised  lenders. 
Regulated  lenders  would  meet  the 
requirements  for  first  lien  by 
establishing  a  liability  account 
descriptive  of  the  lender’s  prior-lien 
obligation.  The  Board  specifically 
requests  comments  from  representatives 
of  unregulated  lenders,  such  as  mortgage 
bankers,  regarding  alternative  standards 
which  might  guarantee  that  such  lenders 
will  be  able  to  protect  themselves  in  the 
event  of  borrower  default.  Escrows  in 
the  amount  of  the  prior  indebtedness 
have  been  suggested  for  this  purpose. 

The  Board  is  of  the  view  that  the 
proposed  regulatory  amendment  would 
advance  the  stated  Congressional 
purposes  of  the  Federal  usury 
preemption  by  fostering  the  continued 
availability  of  home  financing.  By 
providing  financing  at  lower  rates  than 
the  prevailing  rate  on  other  mortgages, 
wraparound  loans  should  permit  greater 
numbers  of  households  to  purchase 
homes. 

The  Board  also  at  this  time  is 
proposing  amendments  to  the 
Regulations  for  Federally-Related 
Mortgage  Loans  to  reflect  recent 
changes  in  the  statutory  usury 


preemption  provisions.  Under  §  324  of 
the  Housing  and  Community 
Development  Act,  enacted  in  October, 
1980,  the  preemption  will  be  generally 
available  to  loans  secured  by  stock 
allocated  in  a  residential  housing 
cooperative.  The  definition  of 
“Federally-related  loan’’  has  also  been 
amended  to  include  loans  made  by 
individuals  financing  the  sale  or 
exchange  of  a  dwelling  used  as  a 
principal  residence. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  590,  Subchapter 
F,  Chapter  V  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

Regulations  for  Federally-Related 
Mortgage  Loans 

PART  590— PREEMPTION  OF  STATE 
USURY  LAWS 

1.  Amend  §  590.2(b)  by  removing  the 
period  at  the  end  of  subdivision  (b)(6)(ii) 
and  adding  “;  or’’,  and  by  adding  a  new 
paragraph  (b)(7)  to  read  as  follows: 

§  590.2  Definitions. 
***** 

(b)  *  *  * 

(7)  Made  by  any  individual  who 
finances  the  sale  or  exchange  of 
residential  real  property  which  such 
individual  owns  and  which  such 
individual  occupies  or  has  occupied  as 
his  or  her  principal  residence. 

2.  Amend  §  590.2(c)  by  redesignating 
the  current  text  as  paragraph 

§  590.2(c)(1),  and  adding  a  new 
§  590.2(c)(2)  to  read  as  follows: 
***** 

(c) (1)  *  *  * 

(2)  “Loans  which  are  secured  by  first 
liens  on  real  estate’’  shall  also  include 
purchase-money  loans  secured  by  liens 
on  property  subject  to  prior  liens 
securing  prior  indebtedness,  when  the 
loan  so  secured: 

(i)  matures  no  earlier  than  the  latest 
maturity  date  of  the  prior 
indebtednesses; 

(ii)  equals  in  principal  amount  the 
aggregate  of  the  outstanding  prior 
indebtedness  plus  the  additional  funds 
advanced; 

(iii)  requires  periodic  payments  by  the 
borrower  sufficient  to  meet  required 
current  payments  on  prior  indebtedness; 

(iv)  requires  the  lender  to  make 
payments  due  on  prior  indebtedness  as 
long  as  payments  are  received  from  the 
borrower: 

(v)  gives  the  lender  the  right  to  cure 
defaults  with  respect  to  any  prior 
indebtedness  or  to  satisfy  such 
indebtedness;  and 

(vi)  obligates  the  borrower  to 
reimburse  the  lender  for  sums  advanced 
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in  order  to  secure  or  protect  the  lender’s 
lien; 

Provided,  that  such  lender  shall  at  all 
times  have  sufficient  funds  available  to 
satisfy  such  prior  indebtedness.  Lenders 
regularly  examined  and  supervised  by  a 
state  or  Federal  authority  will  be 
deemed  to  have  sufficient  funds 
available  if  the  amount  of  prior 
indebtedness  is  recorded  as  a  liability 
on  the  lender’s  books. 

§  590.3  [Amended] 

4.  Amend  §  590.3(a)(2){ii)  by  striking 
out  the  word  "stock”  the  first  place  it 
appears  and  inserting  in  its  place  the 
words  “all  stock  allocated  to  a  dwelling 
unit”,  and  by  striking  out  the  phrase 
“where  the  loan,  mortgage,  or  advance 
is  used  to  finance  the  acquisition  of  such 
stock”. 

(Sec.  501(f)  of  the  Depository  Institutions 
Deregulation  and  Monetary  Control  Act,  Pub. 
L  No.  96-221, 94  Stat  161  (1980)) 

By  the  Federal  Home  Loan  Bank  Board. 

I.  J.  Finn, 

Secretary. 

[FR  Doc.  80-40686  Filed  12-30.80. 8:45  am] 

BILUNQ  CODE  6720-01-M 

DEPARTMENT  OF  EDUCATION 
34  CFR  Part  78 

Education  Appeal  Board;  Proceedings 
agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  of  Education 
proposes  regulations  to  establish  new 
rules  for  expediting  the  conduct  of 
proceedings  before  the  Education 
Appeal  Board  involving  appeals  from 
audit  findings  in  which  the  amount  in 
controversy  in  the  appeal  is  less  than 
$100,000. 

DATE:  Comments  on  these  regulations 
must  be  received  on  or  before  February 
17. 1981. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mona  M.  Murphy, 
attorney-advisor.  Education  Appeal 
Board,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW,  Room  2141 
(FOB-6],  Washington,  D.C.  20202. 
Telephone  (202)  245-7835. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mona  M.  Murphy,  attorney-advisor  to 
the  Education  Appeal  Board.  Telephone: 
(202)  245-7835. 

SUPPLEMENTARY  INFORMATION: 

A.  Background  and  Overview 

Section  451(e)  of  the  General 
Education  Provisions  Act,  20  U.S.C. 
1234(e),  authorizes  the  Secretary  of 


Education  to  prescribe  rules  of  conduct 
for  proceedings  before  the  Education 
Appeal  Board.  Rules  of  conduct  before 
the  Board  were  published  on  April  3, 
1980,  at  45  FR  22635-22640  as  45  CFR 
Part  lOOd  (Redesignated  at  45  FR  77368 
as  34  CFR  Part  78). 

The  Secretary  of  Education  proposes 
to  amend  these  rules  by  establishing 
procedures  that  will  expedite  the 
resolution  of  audit  disputes  in  which  the 
amount  in  controversy  in  the  appeal  is 
less  than  $100,000.  In  some  cases,  a 
Panel  of  the  Board  may  determine  that  a 
particular  dispute  raises  an  issue  of  such 
complexity,  significant  legal  precedence, 
or  other  compelling  factor,  that  the 
procedures  contained  in  these 
amendments  will  not  apply.  With  the 
recent  designation  of  appeals  from  final 
audit  determinations  in  discretionary 
grant  programs  to  the  Education  Appeal 
Board’s  jurisdiction  however,  relatively 
uncomplicated  disputes  of  less  than 
$100,000  now  account  for  a  large  portion 
of  the  Board’s  docket. 

It  is  in  the  public  interest  to  have  a 
more  expeditious  resolution  of 
uncomplicated  cases  appealed  to  the 
Board  which  involve  relatively  small 
amounts  of  money.  The  proposed 
amendments  to  the  Education  Appeal 
Board’s  regulations  are  designed  to 
permit  the  Board  to  resolve  most  audit 
disputes  of  less  than  $100,000  in  a 
manner  that  is  both  expeditious  and 
fully  consistent  with  considerations  of 
fairness  and  equity.  They  simplify  these 
proceedings  by  establishing,  unless  the 
Board’s  Panel  rules  otherwise,  a  fixed 
schedule  for  the  parties’  submissions, 
and  by  eliminating  certain*other 
provisions  that  are  not  necessary  to  the 
resolution  of  these  cases.  In  so  doing, 
the  proposed  amendments  retain  the 
basic  elements  of  practice  before  the 
former  Department  of  Health,  Education 
and  WelfEU'e  Grant  Appeals  Board  in 
proceedings  involving  appeals  from 
audit  findings  in  discretionary  grant 
programs. 

Under  the  proposed  rules  of  practice 
and  procedure  for  cases  involving  small 
claims,  responsibility  for  the  prompt 
preparation  of  the  record  will  lie  with 
the  parties  themselves.  Before  audit 
disputes  reach  the  appeal  level,  most 
parties  already  have  had  an  opportunity 
to  examine  each  other’s  supporting 
documents  thoroughly.  Consequently,  if 
an  appeal  is  filed  with  the  Board,  the 
parties  to  the  proceeding  should 
immediately  be  able  to  submit  their 
arguments  without  the  need  for  first 
convening  a  conference  with  the  Panel. 
At  this  stage  in  the  proceedings,  the 
assistance  of  the  Panels  should  be 
unnecessary.  Moreover,  by  requiring  the 


parties  to  file  their  briefs  according  to  a 
schedule  as  soon  as  a  Panel  has  been 
assigned  to  hear  the  proceeding,  these 
amendments  should  also  help  the  Panel 
to  proceed  expeditiously  with  its 
deliberations. 

These  amendments  also  specify  that 
the  Panel  may  convene  an  informal 
conference  or  opportunity  for  oral 
presentation  only  if  the  Panel  decides 
that  one  is  necessary,  either  to  help  it 
resolve  adequately  an  issue  of  fact  or 
law  or  to  assure  that  a  party  otherwise 
will  not  be  prejudiced.  The  Panel  usually 
will  have  the  benefit  of  a  complete 
record  when  deciding  whether  a 
conference  or  opportunity  for  oral 
presentation  is  necessary. 

B.  Summary  of  Major  Provisions 

1.  Submissions.  Within  90  days  of 
being  notified  that  the  Board  has 
assigned  a  Panel  to  hear  the  appeal,  the 
appellant  shall  file  with  the  Board  its 
brief,  discussion  of  the  issues,  or  other 
arguments  together  with  any  supporting 
documents  it  wishes  the  Board  to 
consider.  The  Department  of  Education 
official  who  issued  the  final 
determination  from  which  the  appeal  is 
taken,  or  other  designate  of  the 
Secretary,  shall  do  likewise  within  45 
days  of  receipt  of  the  appellant’s 
submission. 

2.  Exchanges  of  Information.  The 
parties  are  encouraged  to  exchange  any 
relevant  information  before  the 
Secretary  of  Education,  or  the 
Secretary’s  designate,  make  a  final 
determination  that  may  be  appealed  to 
the  Board.  After  an  appeal  is  filed,  the 
parties  are  expected  immediately  to 
conclude  any  exchanges  of  information 
in  order  to  avoid  any  conflict  with  the 
schedule  for  written  submissions. 

3.  Conduct  of  Hearings.  Conferences 
with  the  Panel  and  oral  presentations 
before  the  Panel  will  occur  only  when 
the  Panel  requests  them.  The  Panel  -will 
provide  a  party  an  opportunity  to 
present  oral  testimony  or  argument  only 
when  it  determines  that  the  party  would 
otherwise  be  prejudiced  or  where  the 
case  includes  a  dispute  as  to  a  material 
fact  or  legal  issue  whose  resolution 
would  be  materially  assisted  by  oral 
testimony  or  argument. 

4.  Pending  cases.  The  Chairman  of  the 
Education  Appeal  Board  will  notify  all 
parties  to  matters  pending  before  the 
Board  that  are  affected  by  these 
amendments  that  they  will  receive  a 
further  notice  that  a  Panel  has  been 
assigned  to  hear  the  appeal.  The  Board 
Chairperson  will  also  notify  the  parties 
that  the  second  notice  will  state  that  the 
parties  may  supplement  the  records  in  a 
manner  that  is  consistent  with  these 
amendments.  Both  notices  will  be  sent 
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by  certified  mail,  return  receipt 
requested.  Because  the  implementation 
of  these  regulations  might  create  an 
immediate  burden  on  the  resources  of 
the  Board  and  the  parties,  the  Board’s 
Chairperson  will  coordinate  efforts  to 
assure  that  the  notices  stating  that 
Panels  have  been  assigned  are 
transmitted  in  an  orderly  manner.  All 
parties  to  matters  pending  before  the 
Board  are  urged  to  contact  the  Board 
Chairperson  immediately  in  order  to 
specify  any  scheduling  difficulties  they 
anticipate. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations  on 
or  before  February  17, 1981.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  notice. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2079,  FOB-6,  700  Maryland  Avenue, 

SW.,  Washington,  D.C.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Citation  of  Legal  A  uthority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
not  applicable) 

Dated:  December  22, 1980. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  to  Part  78  a  new 
Subpart  G,  to  read  as  follows: 

Subpart  G— Audit  Determinations:  Special 
Small  Claims  Procedure 

Sec. 

Sec.  78.101  Applicability  of  this  Subpart. 
Sec.  78.102  Relation  to  rules  in  Subpart  B. 
Sec.  78.103  Exchange  of  information. 

Sec.  78.104  Formal  submissions. 

Sec.  78.105  Additional  rule  on  evidence. 

Sec.  78.106  Written  submissions  normally 
required. 

Authority.  Section  1232  of  the  Education 
Amendments  of  1978,  Pub.  L  95-561. 96  Stat. 
2347-2351  (20  U.S.C.  1234). 

Subpart  G^Audit  Determinations: 
Special  Small  Claims  Procedure 

§  78. 1 01  Applicability  of  this  Subpart. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  the  rules 
contained  in  this  Subpart  govern  the 


conduct  of  all  proceedings  before  the 
Board  that  involve  review  of  final  audit 
determinations  within  the  Board’s 
jurisdiction  (see  §  78.2  (Jurisdiction))  in 
which  the  amount  in  controversy  in  the 
appeal  is  less  than  $100,000. 

(b)  The  Panel  may  determine  that 
because  a  proceeding  raises  an  issue  of 
such  complexity,  significant  legal 
precedence  or  other  compelling  factor, 
the  rules  contained  in  this  Subpart  do 
not  apply  to  the  proceeding. 

(c)  The  rules  contained  in  this  Subpart 
do  not  apply  to  any  proceeding  in  which 
a  Panel  has  established  a  prehearing 
schedule  prior  to  the  effective  date  of 
these  regulations. 

(20  U.S.C.  1234(e)) 

§  78.102  Relation  to  rules  in  Subpart  E. 

All  rules  of  practice  and  procedure 
contained  in  Subpart  E  (Practice  and 
Procedure)  apply  to  the  proceedings 
governed  by  this  Subpart  except  those 
contained  in  the  following: 

(a)  Exchange  of  information — §  78.50. 

(b)  Written  submissions  normally 
required — §  78.71. 

(20  U.S.C.  1234(e)) 

§  78.103  Exchange  of  information. 

There  is  no  discovery  as  conducted 
under  the  Federal  Rules  of  Civil 
Procedure.  The  parties  are  encouraged 
to  exchange  relevant  documents  and 
information  at  the  outset  of  the 
proceeding  in  a  timely  manner  in  order 
to  file  written  submissions  according  to 
the  schedule  set  forth  in  §  78.104 
(Formal  submissions). 

(20  U.S.C.  1234(e)) 

§  78.104  Formal  submissions. 

(a)  Within  90  calendar  days  of  either 
its  receipt  of  a  notice  from  the  Board’s 
Chairperson  that  a  Panel  has  been 
assigned  to  hear  the  case,  or  the 
effective  date  of  these  regulations  if  a 
Panel  had  already  been  assigned  but  no 
prehearing  schedule  has  been  directed, 
the  appellant,  in  all  cases,  shall  file  its 
written  submission  with  the  Board.  An 
appellant  that  had  already  filed  a 
written  submission  with  Ae  Board 
before  the  effective  date  of  these 
regulations,  may  file  a  further  written 
submission  within  the  same  period. 

(b)  Within  45  calendar  days  of  receipt 
of  the  appellant’s  written  submission,  or, 
if  the  appellant  does  not  file  one,  within 
45  days  of  the  date  one  would  have  been 
due  for  filing,  as  provided  in  paragraph 
(a)  of  this  section,  the  Department 
official  who  issued  the  final  audit 
determination,  or  the  Secretary’s 
designate,  shall  file  with  the  Board  a 
writte,ii  submission  of  its  case. 


(c)  An  intervenor  (see  §  78.43 
(Intervention))  whose  petition  to 
intervene  is  approved  by  the  Board 
Chairperson  prior  to  its  receipt  of  a 
notice  that  a  Panel  has  been  assigned  to 
hear  the  case,  shall  file  its  written 
submission — 

(1)  Within  the  period  provided  in 
paragraph  (a)  of  this  section,  if  the 
intervenor  contests  all  audit  findings  of 
which  it  has  an  interest; 

(2)  Within  the  period  provided  in 
paragraph  (b)  of  this  section,  if  the 
intervenor  concurs  in  all  audit  findings 
of  which  it  has  an  interest;  or 

(3)  Within  a  period  directed  by  the 
Panel  if  the  intervenor  neither  contests 
nor  concurs  in  all  of  the  audit  findings  of 
which  it  has  an  interest. 

(d)  In  the  event  that  an  intervenor 
(See  §  78.43  (Intervention))  has  its 
petition  to  intervene  approved  by  the 
Panel  after  the  Panel  is  assigned  to  hear 
the  case,  or  in  the  event  the  intervenor 
neither  contests  nor  concurs  in  all  audit 
findings  of  which  it  has  an  interest,  the 
Panel  promptly  will  direct  an 
appropriate  schedule  for  submissions  by 
all  parties  that  is  consistent  with  the 
time  periods  contained  in  this  section. 

(e)  Each  party’s  submission  shall 
consist  of — 

(1)  A  brief,  or  other  statement  in 
support  of  its  position;  and 

(2)  Any  supporting  documents  which 
the  party  may  wish  the  Panel  to 
consider  as  evidence. 

(f)  Each  party  may  make  one  reply 
submission,  which  shall  be  filed  within 
20  calendar  days  of  the  date  of  the 
preceding  submission  of  the  opposing 
party. 

(g)  Unless  the  Panel  requests  them,  it 
will  not  accept  any  other  submissions 
from  any  party. 

(20  U.S.C.  1234(e)) 

§  78.105  Additional  rule  on  evidence. 

Unless  the  Panel  requests  a  party  to 
submit  evidence  for  the  Panel’s 
consideration,  it  will  only  consider 
evidence  if  the  party  submitting  it  has 
complied  with  the  provisions  contained 
in  §  78.104  (Formal  submissions). 

(20  U.S.C.  1234(e)) 

§  78.106  Written  submissions  normally 
required. 

(a)  The  parties  shall  present  their 
positions  through  briefs  and  the 
submission  of  other  documents.  They 
also  may  request  an  informal  conference 
as  set  forth  in  §  78.62  (Conferences)  and 
an  opportunity  for  oral  argument  or  an 
evidentiary  hearing. 

(b)  The  Panel  wm  not  convene  a 
conference,  an  evidentiary  hearing,  or 
an  opportunity  for  oral  argument  unless 
it  finds  that  without  one — 
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(1)  A  party  may  be  prejudiced;  or 

(2)  The  Panel  may  be  unable  properly 
to  resolve  an  issue  of  material  fact  or 
law  raised  in  the  procedings. 

(c)  The  Panel  may  designate  one  of  its 
members  to  attend  the  conference, 
argument  or  hearing  on  behalf  of  the 
Panel. 

(20  U.S.C.  1234(e)) 

(FR  Ooc.  8IM0525  Filed  12-30-aft  8;4S  am| 

BILLING  CODE  4000-01-M 


34  CFR  Parts  655, 656, 658, 660,  and 
667 

International  Education  Programs 
agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking: 
Cross-reference. 

summary:  The  Secretary  proposes 
regulations  for  the  International 
Education  Programs  in  Title  34  of  the 
Code  of  Federal  Regulations; 

(a)  International  Education 
Programs — General  (Part  655). 

(b)  National  Resource  Centers  and 
Fellowships  Program  for  Language  and 
Areas  or  Language  and  International 
Studies  (National  Resource  Centers  and 
Fellowships  Program)  (Part  656). 

(c)  Undergraduate  International 
Studies  and  Foreign  Language  Program 
(Part  658). 

(d)  The  International  Research  and 
Studies  Program  (Part  660). 

(e)  The  International  Understanding 
Program  (Part  667). 

The  Secretary  invites  comments  on 
these  proposed  regulations. 

The  texts  of  the  regulations  on  which 
the  Secretary  invites  comments  are 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  They  have  been  adopted  as 
final  regulations  and  will  govern  these 
programs  until  the  Secretary  issues  new 
regulations  based  on  public  comment. 
OATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  or  before 
March  2, 1981. 

ADDRESSES:  Comments  should  be 
addressed  to:  Dr.  Richard  Krasno, 
Deputy  Assistant  Secretary  for 
International  Education,  U.S  Department 
of  Education,  4(X)  Maryland  Avenue, 

SW.  (Room  3918,  ROB-3),  Washington, 

D.C. 20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Krasno.  Telephone:  (202) 
245-9758. 

SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

For  additional  details  on  how  to 
comment,  see  the  Preamble  of  the  final 


regulations  for  these  programs  published 
in  this  issue  of  the  Federal  Register. 

Date;  December  23, 1080. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.015,  International  Studies 
Centers  and  Foreign  Language  and  Area 
Studies  Fellowships;  84.016,  International 
Studies  Programs;  84.017,  Foreign  Language 
and  Area  Studies  Research;  and  84.095, 
Citizen  Education  and  Cultural 
Understanding  Program) 

|FR  Doc.  aO-40524  Filed  12-30-80: 8:45  am) 

BILLING  CODE  4000-01-M 


POSTAL  SERVICE 
39  CFR  Partin 

Advice  to  Postal  Customers  and 
Rendering  Decisions  on  the  Mailability 
of  Matter 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule. 

summary:  This  proposal  would  clarify 
the  responsibilities  of  postmasters  and 
subordinate  employees  such  as 
acceptance  clerks  to  provide  advice  or 
make  determinations  concerning  the 
mailability  of  matter,  and  to  seek 
enforcement  of  laws  and  regulations 
prohibiting  the  mailing  of  certain  matter. 
It  would  also  emphasize  that  these 
functions  must  be  performed  consonant 
with  the  requirements  of  the  mail 
security  regulations  in  Part  115, 

Domestic  Mail  Manual. 

DATE:  Comments  must  be  received  on  or 
before  January  29, 1981. 
address:  Comments  should  be  written 
and  directed  to  the  Assistant  General 
Counsel,  Consumer  Protection  Division, 
Law  Department,  U.S.  Postal  Service, 
Washington,  D.C.  20260.  Copies  of  all 
comments  received  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
in  Room  9124,  U.S.  Postal  Service 
Headquarters,  475  L'Enfant  Plaza  West, 
SW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Davis,  Telephone:  (202)  245- 
4385. 

SUPPLEMENTARY  INFORMATION:  The 

Postal  Service  is  concerned  that 
Domestic  Mail  Manual  §  123.3  and 
portions  of  §  124.1  as  currently  worded 
might  be  misconstrued  to  permit 
unauthorized  opening  or  detention  of 
mail  thought  to  contain  nonmailable 
matter.  To  help  prevent  such 
occurrences,  it  is  proposed  to  state 
explicitly  that  these  provisions  do  not 
authorize  mail  opening,  delay,  detention, 
or  inspection  and  that  mail  opening. 


delay,  detention,  and  inspection  are 
govserned  by  Part  115;*  to  transfer  (with 
appropriate  revision),  from  §  123.3  to 
§  124.1,  all  procedural  guidelines  which 
relate  to  the  mailability  provisions  of 
Part  124;  and  to  reword  §§  123.3  and 
124.1  in  part  to  make  clear  that 
postmasters  are  not  authorized  to  decide 
the  mailability  of  written,  printed,  or 
graphic  matter  (proposed  §  123.33),  but 
do  have  such  authority  with  respect  to 
articles  and  substances  (proposed 
§  124.124). 

Posters  will  be  displayed  at  mail 
acceptance  facilities  cautioning  the 
public  not  to  place  in  the  mails 
dangerous  materials  which  are 
nonmailable  (proposed  §  124.122). 
Acceptance  employees  will  refuse  to 
accept  articles  the  content  of  which  is 
described  by  the  mailer  or  otherwise 
revealed  to  be  a  nonmailable  substance 
and  will  also  refuse  to  accept 
substances  which  are  nonmailable  as 
packaged.  In  such  cases  the  mailer  will 
be  advised  of  the  reasons  why  the 
article  was  not  accepted  and  any 
preparation  and  packaging  requirements  . 
which  must  be  satisfied  before  the 
particular  substance  would  be 
acceptable  for  mailing.  Specific 
instructions  concerning  the  limited 
circumstances  under  which  actual  mail 
matter  may  be  withheld  from  dispatch 
or  delivery  (proposed  §§  123.34, 124.126) 
or  opened  or  inspected  (proposed 
§§  123.35, 124.122, 124.125)  would  be 
added. 

These  regulations  apply  to  the  military 
postal  system  at  home  and  oVerseas, 
military  postal  employees,  undelivered 
mail  which  is  or  has  been  in  the  custody 
of  that  system  and  those  employees,  as 
well  as  the  civilian  postal  system, 
civilian  postal  employees,  and 
undelivered  mail  which  is  or  has  been  in 
civil  postal  custody.  References  in  the 
proposal  to  the  Inspection  Service  are 
intended  to  refer  to  the  Postal  Inspection 
Service  and  not  to  military  investigative 
services. 

Although  exempted  by  39  U.S.C. 

§  410(a)  from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  §  55^b),  (c)) 
regarding  proposed  rulemaking,  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  of 
the  Domestic  Mail  Manual. 


*Part  115  was  adopted  in  substantially  its  present 
form  as  a  result  of  notice-and-comment  rulemaking 
conducted  in  1977  and  1976. 42  FR  18.754-18,758;  43 
FR  14.308-14,315.  Subsequent  minor  and  non¬ 
substantive  amendments  were  proposed  and 
adopted  as  follows;  43  FR  40.812-^0.815;  42.768- 
42.769;  44  FR  3.050-3.051;  3.056;  24.432-24.533;  37,229; 
39,742-39,855.  A  general  explanation  of  the  policy  of 
Part  115  and  the  legal  authority  for  it  accompanied 
the  proposal,  42  FR  18,754-16,756,  and  final  rule  as 
originally  adopted.  43  FR  14.308-14,312. 
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PART  123— NONMAILABLE  MATTER- 
WRITTEN,  PRINTED,  AND  GRAPHIC 

1.  Revise  123.3  to  read  as  follows: 

123.3  Advice  to  Mailers-Mailability 
Decisions 

.31  Generol  Advice.  When  a  postal 
customer  seeks  advice  as  to  whether,  or 
under  what  conditions,  particular  matter 
described  in  123  may  be  mailed,  the 
customer's  attention  should  be  called  to 
any  relevant  provisions  of  this  part;  and 
the  customer  may  be  assisted  in  using 
and  understanding  these  provisions. 

.32  Mailer’s  Responsibility.  The 
mailer  is  responsible  for  compliance 
with  applicable  postal  laws  and 
regulations  governing  mailability  and 
preparation  for  mailing,  as  well  as  non¬ 
postal  laws  and  regulations  pertaining 
to  the  possession,  treatment, 
transmission,  or  transfer  of  particular 
matter.  The  general  requirements 
applicable  to  preparation,  packaging, 
and  packing  of  mailable  matter  are 
contained  in  part  121.  Special 
requirements  applicable  to  preparation, 
packaging,  and  packing  of  potentially 
dangerous  matter  are  contained  in  part 
124. 

.33  Certain  Mailability  Decisions  Not 
Authorized.  Postmasters  are  not 
authorized  to  decide  whether  written, 
printed,  or  graphic  matter  is,  because  of 
its  content,  nonmailable.  Postmasters 
are  not  permitted  to  deny  entry  to  such 
matter,  or  exclude  it  from  the  mails.  As 
stated  in  123.31,  postmasters  should  call 
the  attention  of  prospective  mailers  of 
such  matter  to  any  apparently  relevant 
provisions  of  this  part.  If,  after  being  so 
informed,  the  mailer  requires  that  matter 
described  in  this  part  be  accepted  for 
mailing,  such  matter  must  be  accepted 
and  must  be  treated  as  provided  in 
123.34.  Written,  printed,  or  graphic 
matter  which  is  not  properly  prepared 
for  mailing  may  be  refused. 

.34  Referral  to  the  Inspection  Service. 
A  report  concerning  written,  printed,  or 
graphic  matter  found  in  the  mails  which 
appears  to  be  nonmailable  must  be 
forwarded  to  the  Inspection  Service.  ^ 
Such  matter  may  not  be  withheld  from 
dispatch  or  delivery  except  where  the 
Inspection  Service,  acting  in  accordance 
with  115.31a,  specifically  instructs  such 
withholding. 

.35  Opening  or  Inspection  of  Mail. 
Mail  may  not  be  opened,  detained, 
delayed,  or  inspected,  except  in 
accordance  with  Part  115. 

.36  Applicability  to  Military  Postal 
System.  This  Part  123  applies  to  the 
military  postal  system,  its  employees, 
and  undelivered  mail  which  is  or  has 
been  in  the  official  custody  of  that 
system  and  its  employees.  References  in 


this  Part  123  to  the  Inspection  Service 
refer  to  the  Postal  Inspection  Service 
and  its  authorized  personnel,  not  to 
military  investigative  services. 

PART  124— NONMAILABLE  MATTER- 
ARTICLES  AND  SUBSTANCES; 
SPECIAL  MAILING  RULES 

2.  In  124.1,  redesignate  .15  and  .151 
through  .155  as  .14  and  .141  through  .145 
respectively,  and  revise  the  remainder 
of  the  sections  to  read  as  follows: 

124.1  General  Provisions 

.11  Scope.  The  basic  premise  of  the 
postal  mailability  statutes  is  that 
anything  “which  may  kill  or  injure 
another,  or  injiue  the  mails  or  other 
property  .  .  .  is  nonmailable. 

However,  there  are  a  number  of  specific 
statutory  exceptions  to  this  rule  which 
allow  particular  mailings  of  otherwise 
nonmailable  matter  under  specified 
conditions.  Specific  statutory  exceptions 
apply  to  live  scorpions,  poisonous  drugs 
and  medicines,  poisons  for  scientific 
use,  switchblade  knives,  firearms,  motor 
vehicle  master  keys,  abortive  and 
contraceptive  devices.  In  addition,  the 
statutes  provide  that  the  Postal  Service 
may  by  regulation  permit  the  mailing, 
under  prescribed  conditions  of 
preparation  and  packing,  of  potentially 
harmful  matter  which  is  not  “outwardly 
or  of  [its]  own  force  dangerous  or 
injurious  to  life,  health,  or  property.” 

This  part  summarizes  the  statutory 
prohibitions  and  exceptions.  Publication 
52,  Acceptance  of  Hazardous,  Restricted 
or  Perishable  Matter,  repeats  the 
statutory  prohibitions  and  exceptions 
and  sets  forth  the  conditions  of 
preparation  and  packing  under  which 
the  Postal  Service  will  accept  for 
mailing  many  types  of  potentially 
harmful  matter  which  otherwise  would 
be  nonmailable.  See  part  123  for  rules 
relating  to  nonmailable  written,  printed, 
or  graphic  matter. 

.12  Rules  and  Procedures. 

.121  Mailer’s  Responsibility.  The 
mailer  is  responsible  for  compliance 
with  applicable  postal  laws  and 
regulations  governing  mailability  and 
preparation  for  mailing,  as  well  as  non¬ 
postal  laws  and  regulations  pertaining 
to  the  shipment  of  particular  matter.  The 
general  requirements  applicable  to 
preparation,  packaging,  and  packing  of 
mailable  matter  are  contained  in  part 
121. 

.122  Dangerous  Materials  Notices 

Postmasters  and  other  managers  of 
postal  facilities  must  prominently 
display  in  Post  Office  lobbies, 
acceptance  areas,  and  at  self-service 
Postal  Centers  a  notice  containing  the 
following  language: 


"MAILING  EXTREMELY  DANGEROUS 
MATERIALS,  AND  POTENTIALLY 
DANGEROUS  MATERIALS  WHICH  ARE 
IMPROPERLY  PREPARED,  IS  PROHIBITED 
BY  LAW.  YOU  MUST  INSURE  THAT  YOUR 
MAIUNGS  COMPLY  WITH  THE  LAW.  ASK 
ABOUT  POSTAL  REQUIREMENTS  BEFORE 
YOU  DEPOSIT  ANY  QUESTIONABLE 
MATERIALS  INTO  THE  MAILS.” 

.123  Procedure  for  Acceptance  Clerks. 

a.  If  the  content  of  an  article 
presented  for  mailing  is  described  by  the 
mailer  or  otherwise  revealed  to  be 
nonmailable,  the  acceptance  clerk  shall 
refuse  to  accept  the  article  and  shall 
explain  the  reasons  to  the  mailer. 
(Reference  Publication  52,  Acceptance 
of  Hazardous  or  Perishable  Articles  and 
Publication  42,  International  Mail). 

b.  Acceptance  clerks  must  be  on  the 
alert  for  substances  which  are 
nonmailable  as  packaged  and  where 
such  substances  are  identified,  shall 
advise  the  customer  of  the  particular 
preparation  and  packaging  requirements 
which  must  be  satisfied  before  such 
substances  are  acceptable  for  mailing. 
(Reference  Publication  52,  acceptance  of 
Hazardous  or  Perishable  Articles  and 
Publication  42,  International  Mail).  If  the 
customer  fails  to  demonstrate  that  the 
matter  is  mailable  as  packaged,  the 
employee  shall  refuse  to  accept  the 
article  and  shall  explain  the  reasons  to 
the  mailer. 

.124  General  Advice  to  Mailers.  When 
a  postal  customer  seeks  advice  as  to 
whether,  or  under  what  conditions, 
particular  matter  may  be  mailed,  or 
where  it  appears  likely  that  a  customer 
will  mail  dangerous  matter  (as  described 
in  part  124),  the  customer’s  attention 
should  be  called  to  the  relevant 
provisions  of  part  124  and  any  official 
guides  to  mailing  such  articles  issued  by 
the  Postal  Service,  such  as  Publication 
52,  Acceptance  of  Hazardous,  Restricted 
or  Perishable  Matter.  Technical 
questions  concerning  the  proper 
preparation  or  packaging  of  matter  may 
be  referred  to  the  appropriate  Mail 
Classification  Center  where  necessary. 
The  scope  of  a  postmaster’s  authority  to 
decide  whether  particular  matter  is 
nonmailable  under  124  and  to  exclude 
such  matter  from  the  mails  in 
accordance  with  that  decision  is 
determined  by  124.126.  Mail  may  not  be 
opened,  detained,  delayed,  or  inspected 
except  in  accordance  with  Part  115. 

.125  Other  Laws  and  Regulations. 
Particular  matter  may  be  mailable  under 
postal  statutes  and  regulations  but 
customers  may  have  responsibilities 
under  non-postal  statutes  and 
regulations  concerned  with  possession, 
treatment,  transmission,  or  transfer  of 
such  matter.  See,  for  example,  49  CFR 
Parts  100  through  177  (Department  of 
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Transportation  Regulations);  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (Public  Law  91- 
513),  21  U.S.C.  801  et  seq.;  and  the  Gun 
Control  Act  of  1968  (Public  Law  90-618), 
18  U.S.C.  921  et  seq.  Postmasters  must 
not  give  advisory  opinions  with  respect 
to  whether  the  mailing  of  particular 
articles  and  substances  (see  124]  would 
violate  or  comply  with  non-postal  laws 
and  regulations  which  are  administered 
by  agencies  other  than  the  Postal 
Service,  but  where  the  existence  of  such 
laws  or  regulations  is  known  to 
postmasters,  they  should  refer  the 
customer  to  the  appropriate  government 
agency  for  any  available  information. 

For  example,  postal  customers  with 
questions  about  the  interstate  shipment 
of  rifles  or  shotgims  should  be  referred 
to  the  Director.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Department  of 
the  Treasury,  Washington,  D.C.  20226,  or 
to  the  nearest  regional  administrator  of 
that  Bureau. 

,126  Authorized  Mailability  Decisions. 
Postmasters  may  decide  whether 
articles  and  substances  other  than 
written,  printed  or  graphic  matter  are 
nonmailable  and  must,  where 
appropriate,  refuse  to  accept  for  mailing 
such  matter  determined  to  be 
nonmailable.  When  necessary,  the  Mail 
ClassiHcation  Centers  should  be 
consulted  in  determining  mailability.  if 
the  mailer  desires  review  of  the 
postmaster’s  decision,  the  postmaster 
shall,  with  the  mailer’s  consent,  refer  a 
sample  and,  in  any  event,  send  a 
complete  statement  of  the  facts  to  the 
Director,  Office  of  Mail  Classification, 
Rates  and  Classification  Department, 
USPS  Headquarters  Washington,  DC 
20260.  After  the  Director’s  decision  is 
rendered,  further  appeal  may  be  made 
by  the  mailer  in  accordance  with  39  CFR 
Part  953,  Rules  of  Practice  in 
Proceedings  Relative  to  Mailability. 
Postmasters  are  authorized  and  directed 
to  take  any  steps  reasonable  and 
necessary  to  protect  Postal  Service 
personnel  and  equipment  from  the 
effects  of  potentially  dangerous  or 
injurious  materials  or  substances  found 
in  the  mails  (See  221.3,  Administrative 
Support  Manual). 

.127  Referral  to  the  Inspection 
Service.  Matter  within  the  following 
categories,  when  found  in  the  mails, 
should  temporarily  be  withheld  from 
dispatch  or  delivery,  and  the  Inspection 
Service  should  immediately  be  advised. 
Such  matter  should  thereafter  be 
disposed  of  in  accordance  with 
instructions  promptly  furnished  by  the 
Inspection  Service:  nonmailable 
firearms  and  switchblade  knives  (124.4); 
controlled  substances  (124.5);  motor 


vehicle  master  keys  (124.6);  alcohol 
(124.8);  explosive,  incendiary  or 
hazardous  materials  or  devices  which 
may  present  an  immediate  threat  to 
persons  or  property  (124.2).  This 
provision  does  not  authorize  the  opening 
or  imspection  of  any  mail. 

.128  Referral  to  Office  of  Mail 
Classification.  All  matter  found  in  the 
mails  and  believed  to  be  nonmailable 
under  part  124,  except  matter  described 
in  124.127,  must  be  withheld  from 
dispatch  or  delivery,  but  a  report  fully 
describing  such  mailing  should  be 
referred  to  the  Director,  Office  of  Mail 
Classification,  Rates  and  Classification 
Department. 

.129  Administrative  Appeals.  A  mailer  | 
aggrieved  by  any  mailability  decision  by 
the  Director  of  the  Office  of  Mail 
Classification  may  file  a  written  Notice 
of  Appeal  with  the  Recorder,  U.S.  Postal 
Service,  Washington,  D.C.  20260, 
together  with  a  copy  or  description  of 
the  determination  or  ruling  in  question. 
The  rules  of  procedure  for  the 
determination  of  such  appeals  are 
contained  in  39  CFR  Part  953,  Rules  of 
.  Practice  in  Proceedings  Relative  to 
Mailability. 

.13  Applicability  to  Military  Postal 
System.  This  Part  124  applies  to  the 
military  postal  system,  its  employees, 
and  undelivered  mail  which  is  or  has 
been  in  the  official  custody  of  that 
system  and  its  employees.  References  in 
this  Part  124  to  the  Inspection  Service 
refer  to  the  Postal  Inspection  Service 
and  its  authorized  personnel,  not  to 
military  investigative  services. 

(39  U.S.C.  401, 403, 404(a),  3001;  18  U.S.C. 

1701, 1702, 1703(a),  1715-1716) 

W.  Allen  Sanders, 

Associate  General  Counsel. 

|FR  Doc.  80-40597  Filed  12-30-80;  8:45  am| 

BILLING  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A-3-FRL  1716-81 

Proposed  Revision  of  Pennsylvania 
State  implementation  Plan 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  The  Commonwealth  of 
Pennsylvania  has  submitted  a  proposed 
revision  to  its  State  Implementation  Plan 
(SIP)  to  incorporate  an  Alternative 
Emission  Reduction  Option  Plan 
(“bubble").  They  have  requested  that 
the  plan  be  approved  by  ^A  for  the 
Bristol,  Pa.  facility  owned  and  operated 


by  the  Minnesota  Mining  and 
Manufacturing  Company  (3M].  This 
facility  produces  coated  paper  products 
with  10  paper  coaters  using  a 
combination  of  solvent  and  water  based 
coatings,  some  of  which  result  in  the 
emissions  of  volatile  organic  compounds 
(VOC).  3M  is  proposing  to  install  a  new 
coater  using  innovative  solventless 
technology  which  will  replace  an  older 
coater  using  solvent-based  coatings. 

This  proposed  alternative  emission 
reduction  plan  will  allow  3M  to  control 
VOC  sources  to  a  greater  degree  where 
control  costs  are  low,  and  to  a  lesser 
degree  or  not  at  all  where  control  costs 
are  high,  provided  that  the  total 
emissions  from  the  afrected  facility  are 
equal  to  or  less  than  total  emissions 
which  would  result  from  control  of  each 
source  as  required  under  the  approved 
Pennsylvania  SIP.  A  consent  order  and 
agreement  is  being  developed  to  allow  a 
21  month  extension  for  final  compliance 
with  the  proposed  regulations  in  order  to 
develop  and  implement  the  new  solvent 
technology.  The  Commonwealth  has 
requested,  and  EPA  has  agreed,  that  this 
bubble  SIP  revision  be  proposed 
concurrently  by  EPA  and  the 
Department  of  Environmental  Resources 
(DER)  in  order  to  expedite  the  approval 
process.  Assuming  that  there  are  no 
public  comments  which  would 
negatively  affect  the  appro vability  of  the 
bubble,  and  that  the  bubble  proposal 
does  not  change  substantively  during 
the  public  comment  period,  DER  and 
EPA  can  then  concurrently  issue  final 
approval  of  this  bubble  plan.  However, 
if  this  proposal  is  changed  substantively 
or  this  proposal  is  affected  negatively  by 
public  comment,  EPA  will  repropose  this 
revision. 

date:  Comments  must  be  submitted  on 
or  before  January  30, 1981. 

ADDRESSES:  Copies  of  the  proposed  SIP 
revision  and  the  accompanying  support 
documents  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 

U.S.  Environmental  Protection  Agency, 

^  Air  Programs  Branch,  Curtis  Building, 
^  6th  &  Walnut  Streets.  Philadelphia,  PA 
19106,  Attn:  Patricia  Sheridan  (3AH10] 
Pennsylvania  Department  of 
Environmental  Resources  Bureau  of 
Air  Quality  Control,  200  North  3rd 
Street,  Harrisburg,  PA  17120,  Attn:  Mr. 
James  Hambright 

Public  Information  Reference  Unit, 

Room  2922,  FJ’A  Library.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW  (Waterside  Mall), 
Washington,  D.C.  20460 
All  comments  on  the  proposed 
revision  submitted  on  or  before  January 
30, 1981,  will  be  considered  and  should 
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be  directed  to:  Mr.  David  Arnold,  Air 
Programs  Branch  (3AH12],  Air,  Toxics 
and  Hazardous  Materials  Division,  U.S. 
Environmental  Protection  Agency, 

Region  III,  Curtis  Building,  10th  floor,  6th 
&  Walnut  Streets,  Philadelphia,  PA 
19106,  Attn:  (AH025PA) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Arnold  (3AH12).  U.S. 
Environmental  Protection  Agency, 

Region  III,  Air  Programs  Branch,  Curtis 
Building,  10th  floor,  6th  &  Walnut 
Streets,  Philadelphia,  PA  19106,  (215) 
597-7936. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  changes  to  the  Pennsylvania 
regulations  were  published  in  the 
Pennsylvania  Bulletin  on  November  15, 
1980.  The  proposed  changes  will  allow 
the  implementation  of  an  Alternative 
Emission  Reduction  Option  (bubble) 
plan,  in  accordance  with  EPA’s  “Bubble 
Policy”  published  in  the  Federal  Register 
on  December  11, 1979,  44  FR  71780.  DER 
and  EPA  are  processing  this  proposal 
concurrently.  The  public  hearing  was 
held  by  DER  on  December  17, 1980.  All 
comments  received  at  the  hearing  and 
any  written  comments  received  by  the 
DER  on  or  before  January  16, 1981  will 
be  considered. 

The  3M  facility  has  10  paper  coating 
machines  that  produce  pressure 
sensitive  tapes  using  solvent  and  water 
based  coatings.  The  Commonwealth  has 
adopted  regulations  requiring  a  74% 
reduction  of  potential  VOC  emissions 
from  these  coaters  by  a  compliance  date 
of  April  9, 1982.  This  proposal  will  result 
in  achievement  of  limitations  of  VOC 
emissions  equivalent  to  DER’s  existing 
surface  coating  regulations  while  still 
allowing  the  use  of  high  solvent 
coatings.  This  would  be  accomplished 
by  the  replacement  of  one  solvent-based 
coater  with  a  coater  using  innovative, 
solventless  technology.  The  significant 
reduction  in  emissions  from  this  coater 
would  offset  the  emissions  from  the 
other  sources,  which  would  be 
controlled  to  a  lesser  degree  or  not  at 
all. 

Therefore,  this  proposal  will  allow  3M 
to  implement  emission  controls  in  the 
most  cost  effective  manner.  The 
Company  estimates  its  savings  in 
pollution  control  costs  would  be  $3 
million  in  capital  expenditures  and  up  to 
$1  to  $2  million  in  annual  operating  and 
maintenance  costs.  However,  overall 
emissions  will  be  equal  to  or  less  than 
those  allowed  under  existing  regulations 
which  would  require  compliance  by 
April  9, 1982.  Under  these  regidations,  if 
a  company  requires  additional  time  to 
develop  and  implement  low  solvent 
(VOC)  technology,  when  the  alternative 
is  the  installation  of  energy  intensive 


incineration  or  vapor  recovery  systems 
to  reduce  VOC  emissions,  the  DER  can 
grant  a  company  an  extension  for 
compliance  with  the  regulations.  3M  has 
requested  such  an  extension  in  order  to 
develop  and  implement  the  new  low 
solvent  technology.  DER  is  proposing 
approval  of  such  an  extension  until 
January  1, 1984,  with  several 
incremental  reductions  in  the  interim 
period. 

The  proposed  regulation  developed  to 
implement  this  plan  will  become 
“Section  128.14,  Minnesota  Mining  and 
Manufacturing  Company,  Bristol, 
Pennsylvania”  of  the  Pennsylvania  Air 
Resources  Regulations.  Subsection  (a)  of 
this  Section  identifies  the  facility  and 
the  individual  sources  to  which  this  plan 
applies.  Subsection  (b)  prohibits  VOC 
emissions  from  these  sources  in  excess 
of  the  following: 

Time  Period  and  Tons  of  VOC 
April  10, 1982  to  April  9, 1983—8500 
April  9, 1983  throu^  December  31, 1983 — 

6300 

January  1, 1984  through  December  31, 1984 — 

7000 

January  1, 1985  through  December  31, 1985 — 

6500 

After  December  31, 1985,  annually — 5921 

Subsection  (c)  prohibits  emissions  of 
VOC’s  from  these  sources  in  excess  of 
the  amounts  below: 

Time  Period  and  Pounds  of  VOC  Per  Gallon 
of  Coating  (Minus  Water) 

April  10, 1983  to  December  31, 1983  averaged 

over  the  entire  period — 3.20 
After  December  31, 1983  determined  as  a 

seven-day  running  average — 2.92 

Subsection  (d)  allows  the  use  of  a  15- 
day  running  average  instead  of  the  7- 
day  running  average  required  under 
Subsection  (c),  only  during  periods  when 
the  solventless  coater  is  shut  down  for 
preventative  maintenance.  These 
shutdowns  are  limited  to  no  more  than 
two  discrete  7-day  periods  in  any  one 
calendar  year.  Subsection  (e)  relieves 
this  facility  from  compliance  with 
Section  129.52(b)  of  Pennsylvania’s  Air 
Resources  Regulations  when  it  is  in 
compliance  with  this  Section  and  any 
conditions  contained  in  the  operating 
permit  for  this  facility.  Subsection  (f) 
causes  the  cancellation  of  Section  128.14 
if  any  of  the  sources  listed  in  Subsection 
(a)  are  permanently  shut  down. 

In  order  for  DER  to  determine 
compliance  with  these  regulations, 
reporting  and  testing  requirements  have 
been  developed  as  conditions  in  the 
operating  permit.  3M  must  develop  and 
implement  a  record  keeping  system,  by 
process,  for  the  ten  coating  processes. 
Emissions  of  VOC  must  be  calculated 
using  methods  described  in  the 
Appendix  to  the  permit  for  each  of  the 


limitations  established  in  Section  128.14. 
After  January  1, 1984,  a  record  of  all 
scheduled  outages  for  prevei  'ative 
maintenance  must  be  kept  for  the 
solventless  coating  process.  All  records 
required  must  be  kept  for  2  years,  and 
must  be  available  upon  request  by  DER. 
In  addition,  test  results  of  potential  and 
actual  emissions  from  all  sources  in 
Subsection  128.14(a)  must  be  submitted 
to  DER,  and  one  coating  line  must  be 
converted  exclusively  to  water  based 
technology,  both  by  April  9, 1982. 

Finally,  semiannual  reports  are  required 
which  document  the  progress  of 
reductions  of  VOC  emissions  from  the 
ten  surface-coating  processes. 

The  public  is  invited  to  submit,  to  the 
address  stated  above,  comments  on 
whether  the  proposed  changes  to  the 
regulations  should  be  approved  as  a 
revision  of  the  Pennsylvania  SIP. 

The  Administrator's  decision  to 
approve  or  disapprove  the  proposed 
revision  will  be  based  on  the  comments 
received  and  on  a  determination  of 
whether  the  amendments  meet  the 
requirements  of  Section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  Part  51, 
Requirements  for  Preparation,  Adoption, 
and  Sub  nittal  of  State  Implementation 
Plans. 

Note. — Under  Executive  Order  12044  EPA 
is  required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  “specialized” 
procedures.  I  have  reviewed  this  regulation 
and  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

(42  U.S.C.  Sections  7401-642) 

Dated:  December  17, 1980. 

Jack  J.  Schramm, 

Regional  Administrator. 

[FR  Doc  80-40648  Filed  12-30-80;  8.45  am* 

BILUNG  CODE  6560-3S-III 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Part  233 

Coverage  and  Conditions  of  Eligibiiity 
in  Financial  Assistance  Programs 
Treatment  of  HUD  Housing  Subsidies 

agency:  Social  Security  Administration, 
HHS. 

action:  Proposed  rule. 

summary:  This  proposed  regulation 
provides  that  in  determining  eligibility 
for  and  the  amotmt  of  assistance  under  . 
the  AFDC  and  adult  assistance 
programs.  States  will  be  required  to 
treat  HUD  housing  subsidy  benefits 
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furnished  to  or  on  behalf  of  applicants 
and  recipients  in  a  consistent  manner  so 
as  not  to  disadvantage  a  recipient 
because  of  the  method  used  to  provide 
the  benefits  (vendor,  in-kind,  or  direct 
cash  payments).  This  proposal  affects 
the  AFDC  program  under  title  IV-A  and 
the  adult  assistance  programs  in  Guam, 
Puerto  Rico,  and  the  Virgin  Islands 
under  titles  I,  X,  XIV,  and  SVI  (AABD) 
of  the  Social  Security  Act. 

OATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 

ADDRESSES:  Prior  to  final  adoption  of 
the  proposed  regulation,  consideration 
will  be  given  to  any  comments 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203.  Copies  of  all  comments 
received  in  response  to  this  notice  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the 
Washington  Inquiries  Section,  Office  of 
Public  Affairs,  Social  Security 
Administration,  Department  of  Health 
and  Human  Services,  Room  1212  Switzer 
Building,  330  C  Street,  SW.,  Washington, 
D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Juanita  Henderson,  Office  of 
Family  Assistance,  Social  Security 
Administration,  2100  Second  Street  SW, 
Washington,  D.C.  20024,  telephone  (202) 
(245-2021). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Social  Security  Act  requires  the 
State  agency  administering  the  AFDC 
and  adult  assistance  programs  to  take 
into  account  the  income  and  resources 
of  each  individual  in  determining  his  or 
her  need  for  assistance  and  the  amount 
of  any  assistance  under  those  programs. 
In  general,  in  meeting  this  requirement, 
any  beneHts  an  applicant  or  recipient 
may  use  to  meet  basic  subsistence 
needs  covered  by  an  AFDC  or  adult 
assistance  grant,  whether  paid  by 
Federal,  State,  or  local  governments,  are 
counted  unless  specifically  exempted. 
Present  regulations  mandate  the 
disregard  of  certain  types  of  benefits  as 
a  result  of  speciHc  provisions  in  the 
Social  Security  Act  or  the  enabling  acts 
of  the  programs  providing  those 
benefits.  In  addition,  the  current 
regulations  permit  the  States  some 
flexibility  in  meeting  the  needs  of  their 
applicants  and  recipients  by  allowing 
the  States  the  option  of  excluding 
certain  limited  types  of  income  and 
resources  from  consideration  in 
determining  eligibility  for  and  the 
amount  of  assistance.  For  example. 
States  have  been  permitted  to  allow 


applicants  and  recipients  to  retain  some 
reserves  within  Federally  prescribed 
limits,  such  as  a  home,  car,  or  income 
producing  property.  States  may  also 
disregard  small  amounts  of  nonrecurring 
income  such  as  birthday  gifts  or  home 
garden  produce  and  beneHts  such  as 
payments  for  vocational  rehabilitation, 
paid  by  other  agencies  and 
organizations  provided  that  no 
duplication  exists  between  the 
assistance  paid  by  the  State  agency  and 
the  other  agency.  Federal  practice  also 
permits  States  to  disregard  the  value  of 
in-kind  benefits  and  vendor  payments, 
provided  to  or  on  behalf  of  applicants 
and  recipients.  Adoption  of  these  latter 
types  of  disregards  are  optional  with  the 
States.  Many  States  have  included  one 
or  more  of  these  options  in  their  State 
plans. 

One  type  of  Federal  benefit  for  which 
public  assistance  applicants  and 
recipients  are  frequently  eligible  is  rent 
subsidies  administered  under  the 
authority  of  the  Department  of  Housing 
and  Urban  Development  (HUD).  The 
U.S.  Housing  Act  of  1937,  as  amended, 
authorizes  two  basic  rent  subsidy 
programs  for  low  inedme  families,  the 
"public  housing”  program  and  the 
"Section  8”  program.  Families 
participating  in  these  programs  may  not 
be  required  to  pay  more  Aan  25  percent 
of  their  income  for  rent  and  utilities; 

HUD  subsidies  make  up  the  remainder 
of  the  cost.  Under  the  public  housing 
program,  an  apartment  in  a  public 
housing  project  is  provided  to  the 
family.  Under  the  Section  8  program, 
after  the  family  has  selected  a  suitable 
apartment  in  die  private  sector,  a  State 
or  local  public  housing  agency  (PHA) 
contracts  with  the  owner  of  the  housing 
and  pays  him  or  her  on  behalf  of  the  * 
eligible  family  to  supplement  the  rent 
paid  by  the  family. 

Where  utility  costs  are  paid  by  the 
owner  or  the  housing  project  and  are 
included  in  the  monthly  rental,  nothing 
else  is  required  besides  the  direct 
payment  to  the  owner  or  the  furnishing 
of  the  apartment  in  the  project  in  order 
to  furnish  the  full  subsidy  amount. 
However,  in  those  cases  where  the 
owner  or  the  housing  project  does  not 
include  the  cost  of  utilities  in  the 
monthly  rent,  the  public  housing  agency 
establishes  a  separate  monthly  utility 
allowance.  The  family  pays  its  utility 
costs  directly  and  the  amount  of  the 
utility  allowance  is  subtracted  from  the 
amount  the  family  is  required  to  pay 
each  month  as  rent.  If  the  family’s 
monthly  utility  allowance  is  greater  than 
the  total  amount  of  the  family's  required 
contribution  for  rent  and  utilities,  the 
family  makes  no  rent  payment  and  the 


housing  agency  sends  the  family  a  check 
for  the  amount  of  the  difference  between 
the  utility  allowance  and  the  family’s 
required  contribution.  Thus,  under  these 
particular  circumstances,  the  rent 
subsidy  benefit  is  furnished  in  part 
directly  to  the  owner,  in  the  case  of 
Section  8,  or  by  providing  an  apartment 
in  the  housing  project,  in  the  case  of 
public  housing  and  in  part  by  a  direct 
case  payment  to  the  participating 
family. 

Neither  the  Social  Security  Act  nor 
the  U.S.  Housing  Act  of  1937,  as 
amended,  mandates  the  exclusion  of 
these  HUD  rent  subsidy  benefits  in 
determining  eligibility  for  or  the  amount 
of  assistance  under  the  AFDC  and  adult 
assistance  programs.  Further,  HUD 
benefits  are  not  speciHcally  mentioned 
in  the  AFDC  and  adult  assistance 
program  regulations.  However,  we  have 
determined  that  of  the  54  States  (D.C., 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands  are  viewed  as  States  for 
purposes  of  the  regulations).  33  States 
disregard  the  subsidy  payment  in  total 
under  one  or  more  of  the  optional 
methods  for  disregarding  income 
described  earlier,  while  21  States  take 
into  account  the  HUD  benefits  to  at 
least  some  degree.  Based  on  their 
treatment  of  these  benefits,  the  States 
can  be  divided  into  four  groups  as 
follows:  (1)  States  that  disregard  both  in- 
kind  or  vendor  payments  and  direct 
cash  payments  to  applicants  and 
recipients;  (2)  States  that  take  into 
account  both  the  in-kind  or  vendor 
payment  and  the  direct  cash  payment  to 
applicants  and  recipients;  (3)  States  that 
disregard  the  in-kind  or  vendor  payment 
but  count  any  direct  cash  payments  to 
applicants  and  recipients;  and  (4)  States 
that  take  into  account  the  in-kind  or 
vendor  payment  but  disregard  the  direct 
cash  payments  to  applicants  and 
recipients. 

The  States  which  take  into  account 
the  HUD  payments  (groups  (2).  (3)  and 
(4))  generally  do  so  in  one  of  two  ways. 
The  first  is  by  reducing  the  assistance 
grant  dollar  for  dollar  by  the  amount  of 
the  subsidy  payment  (up  to  the  amount 
included  in  the  grant  for  rent  and 
utilities  in  the  case  of  vendor  or  in-kind 
benefits).  For  example,  if  HUD  sends  the 
recipient  a  check  for  $30  the  State  will 
then  reduce  the  AFDC  grant  by  $30.  The 
second  method  for  taking  HUD 
payments  into  account  involves 
reducing  the  standard  of  need.  Under 
this  latter  method,  the  recipient  receives 
less  money  because,  as  a  result  of  the 
HUD  subsidy,  he  or  she  is  determined  to 
have  less  need.  This  occurs  in  States 
where  shelter  costs  are  included  in  the 
assistance  grant  on  an  “as  paid,  up  to  a 
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maximum  basis”.  Suppose,  for  example, 
that  in  an  "as  paid”  State,  the  monthly 
rent  for  the  recipient’s  apartment  is  $200 
including  utilities,  that  the  maximum 
rent  allowance  for  an  assistance  grant  is 
$250,  and  that  the  amount  determined  by 
HUD  as  the  recipient’s  25  percent  rent 
and  utilities  contribution  for  the  Section 
8  program  is  $100.  In  this  situation,  the 
recipient  will  pay  his  or  her  landlord 
$100  and  HUD  will  pay  the  landlord  the 
remaining  $100.  In  calculating  the 
recipient’s  monthly  assistance  grant  the 
State  includes  $100  for  shelter.  The 
amount  of  the  rent  “paid”  by  the 
recipient  does  not  include  the  amount  of 
subsidy  paid  to  the  landlord  by  HUD. 
Thus,  the  shelter  portion  of  the  grant  is 
reduced  to  the  amount  which  the 
recipient  actually  pays  the  landlord  for 
rent.  In  the  case  where  no  rent  is  paid  to 
the  landlord,  no  payment  is  included  in 
the  grant. 

Recently  both  HUD  and  certain 
recipient  groups  have  voiced  concern 
about  the  negative  effects  that  the 
different  treatment  resulting  from  partial 
disregards  of  housing  subsidy  benebts 
has  on  public  assistance  applicants  and 
recipients  and  on  the  efficient 
administration  of  both  the  welfare  and 
housing  subsidy  programs.  For  example, 
take  the  case  of  a  State  which 
disregards  in-kind  or  vendor  payments 
but  counts  any  direct  cash  payments  to 
the  applicant  or  recipient.  In  Ais  case, 
where  the  housing  agency  makes  a  cash 
payment  directly  to  the  recipient,  the 
State  agency  reduces  the  monthly 
assistance  grant  accordingly.  This 
adjustment  by  the  State  agency,  which 
decreases  the  recipient’s  total  income, 
results  in  a  recomputation  by  the  PHA 
of  the  amount  of  the  HUD  cash  subsidy 
payable  to  the  recipient,  and  this  is  turn 
causes  another  further  adjustment  of  the 
monthly  assistance  grant.  After  several 
rounds  of  readjustment  by  both 
agencies,  the  rounding  off  process  used 
by  the  housing  agency  results  in  no 
further  increases  in  the  HUD  subsidy 
amount.  The  net  effect  of  this  cycle  is 
that  the  recipient  receives  the  same  total 
amount  of  cash  assistance  as  he  or  she 
did  before  the  HUD  subsidy  payments 
were  made,  but  from  a  slightly  different 
source.  In  this  direct  cash  payment 
situation,  as  distinguished  from  the 
situation  where  all  HUD  subsidy 
payments  are  paid  directly  to  the  owner 
or  an  apartment  if  furnished  to  the 
family,  an  applicant  or  recipient  does 
not  realize  the  full  benefit  of  the  HUD 
subsidy. 

Thus,  within  particular  States,  two 
similarly  situated  applicants  or 
recipients  have  actually  received 
disparate  treatment  under  the  AFDC 


and  adult  assistance  programs,  based 
solely  on  whether  or  not  their  monthly 
rent  payment  includes  or  excludes  the 
cost  of  utilities.  This  distinction 
depended  on  the  form  in  which  the 
subsidy  payment  was  made  and  is 
highly  arbitrary.  One  applicant  or 
recipient  received  the  Ml  benefit  of  the 
housing  subsidy  while  the  other 
received  only  a  partial  benefit.  No 
considerations  of  need  were  involved  in 
producing  this  result;  in  fact,  it  may  have 
been  the  poorest  families  who  were 
denied  full  benefits  most  often  since 
their  ”25  percent  of  income”  rent 
contribution  would  necessarily  be  less 
than  that  of  a  family  with  greater 
income  and  resources.  Furthermore, 
with  the  ever  escalating  costs  of  fuel,  we 
anticipate  that  the  numbers  of 
applicants  and  recipients  who  are 
adversely  affected  by  this  difference  in 
the  treatment  of  direct  and  in-kind  or 
vendor  payments  will  continue  to  grow. 

We  propose  to  deal  with  this  problem 
by  amending  the  regulations  to  require 
States  to  treat  HUD  housing  subsidy 
payments  in  a  more  uniform  manner 
which  assures  that  applicants  and 
recipients  are  not  denied  the  benefits  of 
those  payments  solely  because  of  the 
manner  or  form  in  which  the  subsidy 
benefits  are  calculated  or  paid.  Under 
this  approach  States  would  still  retain 
the  option  of  including  or  excluding 
HUD  housing  benefits  in  determining 
eligibility  for  and  the  amount  of  benefits 
under  the  AFDC  and  adult  assistance 
programs.  However,  once  this  option  is 
exercised,  in  implementing  its  decision 
the  State  would  be  required  to  treat 
HUD  housing  subsidies  as  a  single  type 
of  benefit  regardless  of  whether  it  was 
paid  or  provided  directly  to  the 
applicant  or  recipient  or  made  on  his  or 
her  behalf  to  a  third  party.  This  change 
in  the  regulations  will  eliminate  the 
current  disparity  that  exists  within 
certain  States  and  will  also  eliminate 
the  administrative  burden  which  occurs 
because  of  the  series  of  adjustments  in 
the  computation  of  housing  subsidy  and 
grant  amounts. 

Basis  of  the  Change 

We  are  proposing  to  make  this 
regulatory  change  for  several  reasons. 
First,  we  believe  it  furthers  the  purposes 
of  both  the  Social  Security  Act  and  the 
U.S.  Housing  Act  of  1937  in  assisting 
needy  families.  The  purpose  of  the  HUD 
statute  to  “remedy  the  unsafe  and 
unsanitary  housing  conditions  and  the 
acute  shortage  of  decent,  safe,  and 
sanitary  dwellings  for  families  of  low 
income”  is  clearly  consistent  with  the 
goals  of  the  public  assistance  programs 
to  help  individuals  and  families  to 
“maintain  and  strengthen  family  life” 


and  to  “attain  or  retain  capability  for 
maximum  self-support  and  personal 
independence.”  Since  both  the  HUD  and 
the  public  assistance  programs  are 
designed  to  assist  needy  persons,  the 
administration  of  these  programs  should 
be  coordinated  to  the  maximum  extent 
possible.  Consequently,  we  believe  that 
when  HUD  discharges  its  obligation  to 
provide  housing  and  utility  subsidy 
benefits  in  part  by  making  vendor 
payments  to  landlords  or  furnishing 
apartments  and  in  part  by  making  direct 
cash  payments  to  public  assistance 
applicants  and  recipients,  these 
payments  should  not  be  treated  in  two 
different  ways  in  determining  eligibility 
for  and  the  amount  of  assistance  under 
the  public  assistance  programs. 

Moreover,  the  public  assistance 
programs  imder  ^e  Social  Security  Act 
have  always  included  in  their 
requirements  an  underlying  standard  of 
equity  and  uniformity  (see  45  CFR 
233.20(a)(l]).  Basically,  this  standard  has 
required  that  classifications  included  in 
State  plans  assure  equitable  and 
uniform  treatment  for  all  persons  who 
are  in  the  same  or  very  similar 
circumstances.  Under  this  principle, 
different  treatment  of  groups  of  people 
could  only  be  justified  if  there  was  some 
valid  way  to  distinguish  those  persons 
who  would  not  receive  benefits  from 
those  who  would,  in  the  light  of  the 
goals  of  the  public  assistance  programs 
established  by  the  Social  Security  Act. 
While  the  types  of  optional  disregards 
selected  by  those  States  which  only 
partially  exclude  HUD  housing  benefits 
from  consideration  in  determining 
eligibility  for  and  the  amount  of 
assistance,  in  all  likelihood,  were  not 
designed  to  exclude  certain  applicants 
and  recipients  or  to  create  inequities, 
that  has  been  the  actual  effect.  The 
proposed  regulation  would  amend  the 
existing  regulations  to  extend  the 
principle  of  equitable  treatment  to  this 
particular  situation. 

Finally,  we  view  this  change  as  falling 
within  the  Secretary’s  authority  to, 
specify  rules  which  are  necessary  for 
the  proper  and  efficient  administration 
of  the  public  assistance  programs. 
Essentially,  the  HUD  housing  subsidy 
programs  are  in-kind  or  vendor  payment 
programs.  With  respect  to  the  public 
housing  program,  the  Secretary  of  HUD 
is  authorized  to  “make  annual 
contributions  to  public  housing  agencies 
to  assist  in  achieving  and  maintaining 
the  low-income  character  of  their 
projects.”  With  respect  to  the  Section  8 
program,  “the  Secretary  of  HUD  is 
authorized  to  enter  into  annual 
contributions  contracts  with  public 
housing  agencies  pursuant  to  which  such 


86510 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31,  1980  /  Proposed  Rules 


agencies  may  enter  into  contracts  with 
owners  of  existing  dwelling  units.” 

Direct  cash  payments  are  only  made  in 
limited  circumstances,  i.e.,  where  utility 
costs  are  not  included  in  the  applicant’s 
or  recipient’s  rent  and  then  only  when 
the  applicant’s  or  recipient’s  utility 
allowance  exceeds  his  or  her  required 
rent  contribution.  We  pursued  with  HUD 
the  possibility  of  HDD’s  utilizing  a 
vendor  or  two  party  process  in  lieu  of 
direct  pa3nnent8  to  applicants  and 
recipients.  HUD  felt  that  this  approach 
was  administratively  difficult  and  would 
involve  significant  additional 
administrative  costs.  This  is  due  to  the 
number  of  different  utility  companies 
which  furnish  services  to  applicants  and 
recipients  and  to  the  way  in  which 
utility  allowances  are  Krst  offset  against 
required  rent  contributions.  Also,  the 
utility  payments  are  not  based  on  actual 
utility  costs  each  month  but  are  a  fixed 
allowance  through  out  the  year. 
Consequently,  adjustments  to  utility 
companies  for  underpayments  or 
overpayments  would  be  required. 

Rather  that  HUD  instituting  changes  of 
this  magnitude,  we  believe  it  is  more 
reasonable  and  feasible  to  require 
States  to  treat  the  direct  HUD  cash 
payments  to  public  assistance 
applicants  and  recipients  in  a  consistent 
manner  as  payments  made  directly  to 
the  landlord  or  utility  company  are 
treated  or  where  an  apartment  is 
furnished  to  the  family.  Additionally, 
this  approach  would  signiHcantly  reduce 
the  administrative  costs  of  both  the 
public  assistance  and  housing  programs 
in  those  States  where  several  rounds  of 
readjustments  are  taking  place.  Such  an 
approach  also  would  reduce  the 
likelihood  of  errors  being  made  in  the 
computation  of  assistance  grants. 

Scope  and  Effect  of  the  Changes 

The  proposed  regulation  covers  all 
housing  beneHts  provided  under  HUD 
administered  statutes.  Although  to  date 
we  have  only  identihed  problems 
involving  the  public  housing  and  Section 
8  housing  subsidy  programs,  the  same 
problem  could  occur  in  other  HUD 
administered  housing  programs  since 
benefits  may  be  provided  both  directly 
to  public  assistance  applicants  and 
recipients  or  to  third  parties  on  their 
behalf.  We  see  no  reason  to  single  out 
any  one  type  of  housing  benefit  for 
special  consideration.  The  inclusion  of 
all  HUD  housing  programs  in  this 
regulation  governing  the  AFDC  and 
adult  assistance  programs  is  consistent 
with  the  treatment  of  all  HUD  housing 
program  benefits  under  the 
Supplementary  Security  Income 


program.  'The  proposed  regulation  will 
cover  any  assistance  paid  with  respect 
to  a  dwelling  unit  under  the  U.S. 

Housing  Act  of  1937,  as  amended,  the 
National  Housing  Act,  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965,  or  title  V  of  the  Housing  Act  of 
1949. 

Under  this  new  provision.  States 
which  take  into  account  all  HUD 
housing  benefits  and  States  which 
disregard  the  value  of  all  HUD  housing 
benefits  will  not  be  required  to  make 
any  changes  in  their  methods  of 
computing  monthly  assistance  grants. 
However,  States  which  currently 
disregard  the  value  of  HUD  housing 
benefits  paid  to  third  parties  on  behalf 
of  applicants  and  recipients,  or  the  value 
of  an  apartment  furnished  to  the  family, 
but  count  any  payments  made  directly 
to  applicants  and  recipients,  will  be 
required  to  change  their  procedures 
either  to  also  disregard  the  direct  cash 
payments  or  to  rescind  their  State  policy 
regarding  the  exclusion  of  in-kind  or 
vendor  payments. 

States  which  currently  take  into 
account  the  value  of  in-kind  or  vendor 
payments,  generally  by  paying  shelter 
costs  on  an  “as  paid  up  to  a  maximum" 
basis,  but  disregard  direct  cash 
payments,  will  have  to  examine  their 
practices  to  determine  whether  or  not 
their  method  of  treating  housing  subsidy 
beneHts  results  in  applicants  and 
recipients  being  treated  differently 
based  on  the  form  in  which  the  benefits 
are  provided.  For  example,  take  the  case 
of  the  Smith  and  the  Jones  families  who 
live  in  the  same  State  and  are  eligible 
for  both  AFDC  and  the  Section  8 
program.  Under  the  AFDC  program,  the 
State  sets  different  maximum  shelter 
allowances  depending  on  whether  or  not 
utilities  are  included  in  the  monthly  rent. 
Where  utilities  are  not  included  in  the 
rent,  the  State  includes  an  amount  for 
utilities  in  the  non-shelter  portion  of  the 
grant.  Assume  that  the  Smith  family’s 
utilities  are  included  in  their  rent,  that 
the  State  will  pay  up  to  $155  for  shelter 
(including  utilities)  and  that  the  State 
includes  $217  for  other  needs  in  its 
AFDC  grant  for  a  maximum  of  $372  for  a 
family  of  four.  Assume  further  that  HUD 
has  determined  the  family’s  maximum 
required  rent  and  utility  contribution 
under  the  Section  8  program  to  be  $75.  In 
this  case,  the  Smith  family  will  pay  their 
landlord  $75  and  will  receive  an  AFDC 
grant  of  $75  +  $217  or  $292.  HUD  will 
pay  the  landlord  the  balance  of  the  rent 
directly.  The  Smith  family  receives  the 
full  benefit  of  the  HUD  subsidy  since 
their  rent  and  utility  contribution  does 


not  exceed  the  maximum  set  for  them  by 
HUD.  On  the  other  hand,  assume  that 
the  Jones  family’s  utilities  are  not 
included  in  their  rent  and  cost  $100  a 
month.  Assume  that  the  same  State  will 
pay  up  to  $125  for  shelter  and  includes 
$267  for  other  needs  (including  utilities) 
in  its  AFDC  grant  for  a  maximum  of  $392 
for  a  family  of  four.  Assume  further  that 
HUD  has  determined  the  Jones  family’s 
maximum  required  rent  and  utility 
contribution  under  the  Section  8 
program  to  be  $80  and  that  the  utility 
allowance  for  families  that  pay  their 
own  utilities  is  $100.  In  this  case,  the 
utility  allowance  exceeds  the  Jones' 
required  contribution  by  $20,  so  HUD 
pays  the  entire  rent  cost  and  sends  the 
family  a  check  for  $20  to  assure  that  the 
family’s  contribution  does  not  exceed 
$80.  'The  family  is  responsible  for  paying 
for  its  own  utility  bill.  Since  the  family 
pays  no  rent  to  the  landlord,  no  amount 
is  included  in  the  AFDC  grant  for 
shelter.  Since  the  State  currently 
disrega.''ds  the  HUD  cash  payment  in 
determining  the  amount  of  the  AFDC 
grant,  the  Jones  family  receives  the  full 
maintenance  amount  of  $267.  Thus,  the 
family  has  a  total  income  of  $287  ($267 
-I-  $20).  Because  the  State  disregards  the 
direct  cash  payment,  the  Jones  family’s 
required  contribution  for  rent  and 
utilities  does  not  exceed  the  maximum 
established  for  them  by  HUD. 
Consequently,  the  Jones  family  also 
receives  the  full  benefit  of  the  HUD 
subsidy.  However,  if  the  State  were  to 
change  its  policy  and  reduce  the  AFDC 
grant  to  the  Jones  family  by  the  amount 
of  the  direct  HUD  cash  payment,  they 
would  be  disadvantaged  since  their 
actual  contribution  would  exceed  the 
maximum  set  by  HUD.  In  that  case,  the 
Jones  family  would  receive  less  than  a 
full  HUD  subsidy  benefit  and  the 
difference  would  have  been  due  to  the 
manner  of  payment  (i.e.,  part  vendor 
payment  and  part  direct  cash  payment). 
Thus,  under  the  new  regulation,  in  order 
to  assure  that  families  receiving  direct 
cash  payments  are  limited  to  paying 
only  the  required  contribution,  as  are 
families  whose  utilities  are  included  in 
their  rent,  the  State  must  continue  to 
disregard  the  direct  cash  payments. 

This  regulation  is  to  be  issued  under 
the  authority  contained  in  section  1102 
of  the  Social  Security  Act,  as  amended, 
49  Stat.  627,  as  amended,  49  Stat.  647  as 
amended:  42  U.S.C.  1302. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.808,  Public  Assistance — 
Maintenance  Assistance  (State  Aid).) 
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Dated:  December  15, 1980. 

William  ).  Driver, 

Commissioner  of  Social  Security. 

Approved:  December  23, 1980. 

Patricia  Roberts  Harris, 

Secretary  of  Health  and  Human  Services. 

Chapter  II  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

Section  233.20  is  amended  by  adding  a 
new  paragraph  (a](3](xi)  to  read  as 
follows: 

§  233.20  Need  and  amount  of  assistance. 

(a)  Requirements  for  State  Plans. 

*  *  * 

(3)  Income  and  resources:  OAA, 

AFDC,  AB,  APTD,  AABD. 

***** 

(xi)  Provide  that  in  determining 
eligibility  for  an  assistance  payment  or 
the  amount  of  the  payment,  any  benefits 
received  by  applicants  and  recipients 
under  a  housing  program  administered 
by  the  Department  of  Housing  and 
Urban  Development  pursuant  to  the  U.S. 
Housing  Act  of  1937,  as  amended,  the 
National  Housing  Act,  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965,  or  title  V  of  the  Housing  Act  of 
1949,  will  be  considered  by  the  State 
agency  in  a  uniform  manner  regardless 
of  whether  the  benefits  are  provided  in 
the  form  of  vendor,  in-kind,  or  direct 
cash  payments,  to  assure  that  applicants 
and  recipients  are  not  denied  the 
benefits  of  those  payments  solely 
because  of  the  manner  or  form  in  which 
they  are  calculated  or  paid. 
***** 

|FR  Doc  80-40621  Filed  12-30-80;  8:45  am] 

BILLING  CODE  4110-07-M 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1612 

Restrictions  on  Certain  Activities 
agency:  Legal  Services  Corporation. 
action:  Proposed  amendment. 

SUMMARY:  Section  1007(a](5](A]  of  the 
Legal  Services  Corporation  Act,  42 
U.S.C.  2996f,  requires  the  Corporation  to 
ensure  that  funds  awarded  to  recipients 
are  not  used  for  legislative  advocacy 
unless  such  advocacy  is  a  necessary 
part  of  the  representation  of  an  eligible 
client,  at  the  request  of  a  legislative 
body,  or  in  connection  with  a  measure 
which  directly  affects  the  activities  of 
the  recipient  or  the  Corporation  under 
the  provisions  of  the  Act.  On  July  28, 
1978,  the  Corporation  promulgated  Part 
1612,  §  1612.4  in  order  to  implement  the 
limitations  of  the  Act.  After  some 
experience  with  these  provisions,  it  has 


become  necessary  to  impose  new 
requirements  in  order  to  ensure  the  day- 
to-day  observance  of  these  limitations 
by  recipients. 

dates:  Comments  must  be  received  on 
or  before  January  30, 1981. 

ADDRESS:  Legal  Services  Corporation, 

733  15th  Street  NW.,  Suite  700, 
Washington,  D.C.  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Unda  Hanten,  202-272-4010. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  requirements  are  part  of  an 
overall  effort  to  ensure  that  all  recipient 
legislative  advocacy  is  conducted  in 
compliance  with  the  congressionally 
imposed  restrictions.  Li  addition  to 
promulgating  these  regulatory  changes, 
the  Corporation  is  focusing  on 
monitoring  and  training  to  ensure  that 
recipients  are  aware  of  and  understand 
congressional  limitations  on  legislative 
advocacy.  Further,  a  formal  complaint 
procedure  is  being  initiated  so  that 
complaints  of  impermissible  legislative 
advocacy  will  be  resolved  in  a 
consistent  and  timely  maqner. 

The  first  proposed  addition  to  Part 
1612,  §  1612.4(b],  will  require  recipients 
to  implement  a  system  under  which 
appropriate  documentation  will  be 
secured  before  any  legislative  advocacy 
is  undertaken  by  an  employee.  If 
legislative  advocacy  is  to  be  undertaken 
on  behalf  of  an  eligible  client,  the 
recipient  will  secure  an  agreement  in 
writing  or  other  appropriate 
documentation  specifically  authorizing 
such  representation.  Similarly,  if  the 
recipient  has  been  requested  by  a 
member  or  a  committee  of  the 
legislature  to  engage  in  legislative 
advocacy,  the  request  must  be 
appropriately  documented.  Finally,  if 
legislative  advocacy  is  undertaken 
because  of  possible  legislation  directly 
affecting  the  activities  of  a  recipient,  the 
executive  or  program  director  will 
authorize  the  initiation  of  such  advocacy 
in  writing.  Recipients  will  further  be 
required  to  notify  their  staff  of  this 
system  of  prior  authorization  for 
legislative  advocacy  and  to  insure  that  it 
is  complied  with. 

A  second  proposed  addition  to 
§  1612.4,  §  1612.4(c]  will  prohibit 
programs  from  establishing  legislative 
offices  until  the  recipient’s  board  of 
directors,  primarily  composed  of 
attorneys,  approves  such  an  action 
consistent  with  the  program’s  priorities, 
the  attorneys’  professional 
responsibility  and  as  an  economical  and 
efficient  approach  to  meeting  clients’ 
needs  for  legislative  representation. 

Finally,  because  of  the  proposed 
amendments,  it  will  be  necessary  to 


redesignate  current  §  1612.4(b]  as 
S  1612.4(d). 

The  proposed  amendments  are  as 
follows: 

Section  1612.4  is  amended  by 
redesignating  paragraph  (b)  as  (d)  and 
adding  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§1612.4  [Amended] 
***** 

(bj  Recipients  shall  adopt  appropriate 
procedures  and  forms  to  document  that 
the  legislative  activities  in  which  they 
engage  fall  within  the  activities 
permitted  in  §  1612.4(a). 

(c)  Recipients  may  not  establish  full 
time  legislative  offices  imless  the 
decision  to  establish  such  an  office  is 
formally  made  by  the  Board  of  Directors 
of  the  recipient  consistent  with  the 
provisions  of  Section  1620,  provided  that 
the  legislative  activities  of  these  offices 
are  solely  activities  permitted  under 
S  1612.4(a). 

•  *  *  •  • 

Mario  Lewis, 

General  Counsel,  Legal  Services  Corporation. 

[FR  Doc.  80-40670  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  6820-35-M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  12 

Seizure  and  Forfeiture  Procedures: 
Posting  of  Notices  of  Proposed 
Forfeiture 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
revise  §  12.23  of  50  CFR  Part  12,  entitled 
“Administrative  forfeiture  proceedings”. 
The  revision  would  raise  the  monetary 
value  of  seized  property  which  may  be 
the  subject  of  notice  by  posting  from 
$250  to  $1000.  In  addition,  present 
regulations  requiring  posting  in  both  the 
Service’s  enforcement  office  and  the 
United  States  District  Court  would  be 
revised  to  allow  posting  in  either 
location  as  well  as  in  the  United  States 
Customhouse.  The  revisions  reflect  the 
increasing  value  of  seized  property  as 
well  as  of  alternative  forms  of 
publication,  and,  in  some  instances,  the 
impracticability  of  posting  in  United 
States  District  Courts. 

DATES:  Comments  from  the  public  must 
be  received  on  or  before  January  30, 
1981. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Director  [LE],  Fish  and  Wildlife 
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Service,  P.O.  Box  28006,  Washington, 
D.C.  20005  or  delivered  weekdays  to  the 
Division  of  Law  Enforcement,  U.S.  Fish 
and  Wildlife  Service,  Suite  300, 1375  K 
Street,  NW,  Washington,  D.C.  20005, 
between  7:45  a.m.  and  4:15  p.m. 
Comments  should  bear  the  notation  REG 
12-02-4.  All  materials  received  may  be 
inspected  at  the  Service’s  office  in  Suite 
300, 1375  K  Street,  NW  between  7:45 
a.m.  and  4:15  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  S.  Bangert,  Office  of  the 
Solicitor,  U.S.  Department  of  Interior, 
Washington,  D.C.  20240.  Telephone:  202- 
343-2172. 

SUPPLEMENTARY  INFORMATION: 
Background 

A  number  of  fish  and  wildlife 
conservation  statutes  administered  by 
the  Service  provide  for  forfeiture  to  the 
United  States  of  wildlife,  plants  and 
other  property  involved  in  the  violation 
of  the  laws,  '^is  is  generally 
accomplished  by  the  Solicitor’s  Office  of 
the  Department  of  the  Interior 
requesting  that  the  Attorney  General  file 
a  civil  action  to  obtain  forfeiture  of  such 
property.  However,  property  subject  to 
forfeiture  under  the  Eagle  Protection 
Act,  16  U.S.C.  668  et  seq.,  or  the 
Airborne  Hunting  Act,  16  U.S.C.  742j-l, 
or  any  wildlife  or  plant  subject  to 
forfeiture  under  the  Endangered  Species 
Act,  16  U.S.C.  1531  et  seq.  which  is 
determined  to  have  a  value  of  not 
greater  than  $10,000  may  be  forfeited  by 
means  of  administrative  proceedings, 
the  basis  for  which  is  the  Tariff  Act  of 
1930, 19  U.S.C.  1602-1624. 

In  administrative  forfeiture 
proceedings,  the  Solicitor  must  issue  a 
notice  of  proposed  forfeiture.'  This  notice 
must  issue  a  notice  of  proposed 
forfeiture.  This  notice  must  be  published 
once  a  week  for  at  least  three  successive 
weeks  in  a  newspaper  of  general 
circulation  in  the  locality  where  the 
property  was  seized.  However,  under 
the  present  regulations,  if  the  value  of 
the  seized  property  is  determined  to  be 
less  than  $250,  the  notice  may  be  issued 
by  posting,  rather  than  by  newspaper 
publication,  for  at  least  tlnee  successive 
weeks  in  a  conspicuous  place  accessible 
to  the  public  at  the  Service’s 
enforcement  office  and  the  United 
States  District  Court  nearest  the  place  of 
seizure.  The  Service  proposes  to  revise 
the  monetary  limit  of  seized  property  for 
which  notice  may  be  accomplished  by 
posting  and  the  locations  at  which 
posting  may  take  place. 

Increasing  costs  of  newspaper 
publishing  have  made  the  $250  limit  on 
the  value  of  property  for  which  notice 
may  be  given  by  posting  unrealistic.  For 


the  large  number  of  items  valued  at 
slightly  more  than  $250,  the  cost  of 
publishing  a  notice  of  proposed 
forfeiture  in  a  large  urban  newspaper  is 
often  nearly  as  great  or  greater  than  the 
value  of  the  item.  Furthermore,  inflation 
has  rapidly  made  the  valuation  figure  of 
$250  obsolete  and  has  significantly 
reduced  the  number  of  seized  items  that 
qualify  for  the  notice  by  posting  process. 
'Therefore,  the  Service  proposes  the 
more  realistic  figure  of  $1,000  as  the 
limit  of  the  value  of  property  which  may 
be  subject  to  notice  by  posting. 

Furthermore,  the  Service  has  found 
that  the  requirement  that  notice  be 
posted  in  the  Service’s  enforcement 
office  and  the  United  States  District 
Court  is  impractical  in  some  cases.  For 
example,  some  District  Courts  do  not 
allow  the  posting  of  such  notices  in  the 
Courthouse.  ’Therefore,  the  Service 
proposes  to  revise  the  regulations  by 
allowing  posting  to  take  place 
alternatively  in  the  Service’s  _ 
enforcement  office,  the  United  States 
District  Court,  or  the  United  States 
Customhouse  nearest  the  place  of 
seizure. 

Public  Comments  Invited 

’The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportimity  to 
participate  in  the  rulemaking  process. 
Interested  persons  are  invited  to  submit 
written  comments  regarding  the 
proposed  rule.  These  comments  and  any 
additional  information  received  will  be 
considered  by  the  Director  in  adopting  a 
final  rule.  Correspondence  should  be 
mailed  or  delivered  to  the  address  given 
at  the  beginning  of  this  proposal. 

The  principal  author  of  these 
regulations  is  Patricia  S.  Bemgert,  Office 
of  the  Solicitor,  Department  of  the 
Interior.  (202/343-2172.) 

Note. — ^The  Department  of  the  Interior  has 
determined  that  ^is  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

Regulations  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  it  is  hereby  proposed  to 
amend  Part  12  of  Subchapter  B  of 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  12— SEIZURE  AND  FORFEITURE 
PROCEDURES 

1.  The  authority  citation  for  Part  12 
reads  as  follows: 

Authority:  Act  of  September  6, 1966,  S 
U.S.C.  301:  Bald  and  Golden  Eagles  Protection 
Act,  16  U.S.C.  668-668b:  National  Wildlife 
Refuge  System  Administration  Act  16  U.S.C. 
668dd(eHf];  Migratory  Bird  Treaty  Act,  16 


U.S.C.  706-707;  Migratory  Bird  Hunting  Stamp 
Act,  16  U.S.C.  718f-718g;  Fish  and  Wildlife 
Act  of  1956  [Airborne  Hunting  Amendments], 
16  U.S.C.  742j-l(d)-(f);  Black  Bass  Act  16 
U.S.C.  852d-853;  Marine  Mammal  Protection 
Act  of  1972, 16  U.S.C.  1375-1377, 1382; 
Endangered  Species  Act  of  1973, 16  U.S.C. 
1540;  Lacey  Act  18  U.S.C.  43, 44;  Tariff  Act  of 
1930, 19  U.S.C.  1602-1624. 

2.  In  Part  12,  paragraph  (b)(1)(A)  of 
§  12.23  is  revised  to  read  as  follows: 

§  12.23  Administrative  forfeiture 
proceedings. 

*  *  *  «  * 

-(b)  Procedure — (1)  Notice  of  proposed 
forfeiture.  As  soon  as  practicable 
following  seizure,  the  Solicitor  shall 
issue  a  notice  of  proposed  forfeiture. 

(A)  Publication.  Tiie  notice  shall  be 
published  once  a  week  for  at  least  three 
successive  weeks  in  a  newspaper  of 
general  circulation  in  the  locality  where 
the  property  was  seized.  If  the  value  of 
the  seized  property  as  determined  under 
§  12.12  does  not  exceed  $1,000,  the 
notice  may  be  published  by  posting, 
instead  of  newspaper  publication,  for  at 
least  three  successive  weeks  in  a 
conspicuous  place  accessible  to  the 
public  at  the  Service’s  enforcement 
office,  the  United  States  District  Court 
or  the  United  States  Customhouse 
nearest  the  place  of  seizure.  In  cases  of 
posting,  the  date  of  initial  posting  shall 
be  indicated  on  the  notice.  In  addition  to 
newspaper  publication  or  posting,  a 
reasonable  effort  shall  be  made  to  serve 
the  notice  personally  or  by  registered  or 
certified  mail,  retiun  receipt  requested, 
on  each  person  whose  whereabouts  and 
interest  in  the  seized  property  are 
known  or  easily  ascertainable. 

Dated:  December  18. 1980. 

Lynn  A.  Greenwalt, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  80-t0618  Filed  12-30-80;  8:45  am| 

BlUING  CODE  4310-5S-M 

50  CFR  Part  29 

Surface  Management  of  National 
Wildlife  Refuge  System  Lands  Under 
the  U.S.  Mining  Laws 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rules. 

summary:  This  proposed  rulemaking 
sets  forth  rules  and  procedures  to 
minimize  adverse  environmental 
impacts  on  the  fish  and  wildlife  and 
habitat  resources  of  the  National 
Wildlife  Refuge  System  fi:om  operations 
authorized  by  the  U.S.  mining  laws  (30 
U.S.C.  22-54).  The  proposal,  however, 
would  not  cover  refuges  in  Alaska.  Such 
operations  include  hardrock  and  placer 
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mining  of  locatable  minerals  such  as 
gold,  lead,  silver,  and  uraiiium,  but  do 
not  include  mineral  leasing,  such  as  for 
coal,  oil  or  gas  or  saleable  minerals  such 
as  sand  and  gravel.  These  rules  are 
modeled  after  those  the  Bureau  of  Land 
Management  promulgated  for  their  areas 
of  environmental  concern  (43  FR  78902). 
These  rules  would  apply  to  all  mining 
operators  on  refuge  lands,  and  require  a 
plan  of  operations  to  be  Hied  for 
operations  which  cause  more  than 
negligible  impacts. 

date:  Comments  must  be  received  no 
later  than  March  31. 1981. 

ADDRESS:  Send  Comments  to:  William 
C.  Reffalt,  Chief,  Division  of  Refuge 
Management,  U.S.  Fish  and  Wildlife 
Service,  Room  2349,  Department  of  the 
Interior.  18th  and  C  Sts.,  N.W.. 
Washington,  D.C.  20240.  A  public  file 
will  be  available  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Refialt,  Chief,  Division  of 
Refuge  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  18th  and  C  Sts.,  N.W., 
Washington,  D.C.  20240.  Telephone  (202) 
343-^791. 

SUPPLEMENTARY  INFORMATION:  The  Fish 
and  Wildlife  Service  is  seeking  public 
input  on  its  proposed  decision  to 
promulgate  surface  management  rules 
for  mining  operations  on  National 
Wildlife  Refuges  authorized  by  the  U.S. 
mining  laws,  including  the  Mining  Law 
of  1872.  Due  to  the  recent  passage  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487, mining 
operations  on  Alaska  refuges  are  not 
included  in  this  proposal,  but  will  be 
covered  later  in  a  comprehensive 
rulemaking  for  Alaska  refuges. 

Refuges,  including  those  in  Alaska, 
contain  in  total  approximately  one-tenth 
of  one  percent  of  all  mining  claims 
located  imder  the  U.S.  mining  laws,  or 
roughly  500  to  1700  claims.  Current 
information  indicates  there  are  several 
hundred  claims  on  Kofa  National 
Wildlife  Refuge  in  Arizona,  500  to  1000 
claims  on  Sheldon  National  Wildlife 
Refuge  in  Nevada,  and  about  500  in 
Alaska.  This  number  is  not  expected  to 
grow  appreciably  since  virtually  all 
refuges  were  withdrawn  from  the 
operation  of  the  mining  laws  when  they 
were  created. 

The  proposed  rules  do  not  prescribe 
particular  mining  methods.  Rather  they 
provide  a  general  framework  for 
controlling  the  environmental  impacts  of 
mining  operations  on  refuge  system 
lands  while  not  placing  undue  burdens 
on  the  mining  operator. 

The  rules  woul(i.require  contemporary 
reclamation  of  disturbed  areas  and  site- 
specific  environmental  impact 


documents  in  the  process  of  approving  a 
plan  of  operations.  Similar  rules  have 
already  been  adopted  by  the  National 
Park  Service,  Bureau  of  Land 
Management,  and  Forest  Service. 

Authorities 

Section  2319  of  the  Revised  Statutes 
(30  U.S.C.  22  et  seq.)  provides  that 
exploration,  location,  and  purchase  of 
valuable  mineral  deposits,  under  the 
mining  laws,  on  federal  lands  shall  be 
“under  regulations  prescribed  by  law,” 
and  section  2478  of  the  Revised  Statutes, 
as  amended  (43  U.S.C.  1201),  provides 
that  those  regulations  shall  be  issued  by 
the  Secretary.  See  also  30  U.S.C.  21a. 

The  Act  of  July  23. 1955  (30  U.S.C. 

612),  provides  that  rights  under  mining 
claims  located  after  July  30. 1955,  shall 
prior  to  issuance  of  patent  therefor,  be 
subject  to  the  right  of  the  United  States 
to  manage  and  dispose  of  the  vegetative 
surface  resources  and  to  manage  other 
surface  resources.  The  Act  also  provides 
that,  “Any  mining  claim  hereafter 
located  under  the  mining  laws  of  the 
United  States  shall  not  be  used,  prior  to 
issuance  to  patent  therefor,  for  any 
purposes  other  than  prospecting,  mining, 
or  processing  operations  and  uses 
reasonably  incident  thereto." 

The  National  Wildlife  Refuge  System 
Administration  Act,  (16  U.S.C.  66^d- 
668ee)  constitutes  the  “Organic  Act"  for 
the  National  Wildlife  Refuge  System. 
The  Secretary  is  authorized  to  permit 
uses  of  the  area,  including  rights-of-way, 
provided  such  uses  are  compatible  with 
the  purposes  for  which  such  areas  were 
established.  The  Act  provides  that  the 
mining  laws  shall  continue  to  apply  to 
any  lands  within  the  System  to  the  same 
extent  they  applied  prior  to  October  15, 
1966,  unless  subsequently  withdrawn. 

The  Fish  and  Wildlife  Act  of  1956,  as 
amended,  (16  U.S.C.  742a-742j) 
authorizes  the  Secretary  to  take  such 
steps  as  may  be  required  for  the 
development,  advancement, 
management,  conservation,  and 
protection  of  fish  and  wildlife  resources. 

Plan  of  Operation.  The  basic 
management  tool  proposed  in  these 
regulations  is  the  “plan  of  operations”, 
which  is  required  for  all  operations 
which  create  more  than  negligible 
impacts.  The  operator  must  provide 
claim  identification  data,  as  well  as  a 
description  of  measures  to  be  taken  to 
protect  fish  and  wildlife  and  habitat 
resources  and  to  reclaim  disturbed 
areas.  On  refuge  areas  withdrawn  from 
the  mining  laws,  mineral  information  is 
required  in  order  to  judge  the  validity  of 
the  claim.  Such  information  is  only 
required  for  tmpatented  claims  on  the 
federal  lands,  and  will  not  be  required 
for  any  state  claims  on  state  lands.  New 


operations  cannot  proceed  until  the  plan 
is  approved,  other  than  to  the  extent 
necessary  to  fulfill  requirements  of 
federal  and  state  law;  existing 
operations  are  given  120  days  m  which 
to  submit  a  plan.  The  authorized  officer 
will  normally  act  on  a  plan  within  30 
days.  The  plan  will  be  approved  if  it 
provides  for  protection  of  fish  and 
wildlife  and  habitat  resources, 
compliance  with  mandatory 
environmental  protection  laws,  and  for 
adequate  reclamation  measures. 

The  authorized  officer  of  the  FWS  will 
prepare  an  environmental  assessment  or 
impact  statement,  as  appropriate,  to 
address  the  impacts  which  would  result 
from  the  proposed  operations. 

Casual  Use.  Operations  which  do  not 
create  any  appreciable  disturbance  or 
damage  to  fish  and  wildlife  or  habitat 
resources  may  proceed  without  a  plan  of 
operations.  The  authorized  officer  will 
issue  such  users  a  special  use  permit 
which  contains  the  determination  that 
the  proposed  use  falls  within  this 
category. 

Bonding.  Bonding  is  not  required  for 
casual  use  operations,  but  is  required  for 
operations  subject  to  a  plan  of 
operations. 

Reclamation  includes  reshaping  the 
land  disturbed  by  operations  to  its 
approximate  origin^  contour  or  to  an 
appropriate  contour  considering  the 
surrounding  topography,  as  determined 
by  the  authorized  officer.  Additionally, 
stream  banks  are  to  be  stabilized, 
wastes  safely  disposed  of.  and  the  €uea 
revegetated  with  native  species. 

Patented  Claims.  Patented  claims 
within  the  refuge  boundaries  are 
covered  only  if  the  operations  are 
causing  significant  harm  to  the 
surrounding  refuge  system  lands.  A  plan 
of  operations  may  be  required  if  the 
operations  are  significantly  harming  the 
lands. 

National  Environmental  Policy  Act 
Considerations 

FWS  has  prepared  an  environmental 
assessment  which  addresses  the 
impacts  of  the  regulatory  provisions  as 
well  as  the  changes  from  BLM’s  rules 
that  are  being  made  and  has  determined 
that  there  will  be  no  significant  impacts 
to  the  human  environment.  A  Finding  of 
No  Significant  Impact  (FONSI)  was 
prepared.  Both  the  EA  and  FONSI  are 
available  for  review  at  the  Office  of  the 
Division  of  Refuge  Management.  U.S. 
Fish  and  Wildlife  Service,  Washington. 
D.C.  FWS  proposes  to  adopt  applicable 
parts  of  the  Final  Environmental  Impact 
Statement  (FEIS)  prepared  for  ELM'S 
rules  (August,  1980),  since  FWS’s  rules 
are  very  similar  to  BLM's,  would  have 
similar  impacts,  and  since  the  draft  BLM 
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EIS  originally  covered  wildlife  refuges 
as  well  as  public  lands. 

The  Service  held  a  scoping  meeting  on 
November  5, 1980,  and  two 
organizations  submitted  comments  at 
that  stage.  One  commenter  suggested 
that  a  non-regulatory  approach  be 
implemented.  The  Service  believes  these 
regulations  are  designed  to  minimize 
regulatory  burdens  while  achieving 
important  protection  of  refuge  resources. 
The  other  organization  requested  the 
rules  maximize  the  opportunity  for 
public  input,  and  suggested  that  various 
protective  provisions  of  the  BUM  rules 
and  Forest  Service  rules  be  adopted. 

The  primary  authors  of  this  proposal 
are  Wallace  Evans  and  Byron  Swift.  In 
accordance  with  Executive  Order  12044 
and  43  CFR 14,  it  was  determined  that  ' 
the  proposed  amendments  (the  proposed 
rules)  to  50  CFR  29  are  not  significant 
and  a  separate  regulatory  analysis  is  not 
required. 

Dated:  December  29, 1980. 

Robert  Herbst, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Subpart  D  is  added  to  50  CFR  Part  29 
to  read  as  follows: 

PART  29~LAND  USE  MANAGEMENT 

Subpart  D— Surface  Management  of  Mining 
Ciaints 

Sec. 

29.40- 1  Purpose  and  policy. 

29.40- 2  Definitions. 

29.40- 3  Recordation. 

29.40- 4  Scope. 

29.41- 1  Reclamation. 

29.41- 2  Casual  use. 

29.41- 3  Plan  of  operations. 

29.41- 4  Plan  approval. 

29.41- 5  Modification  of  plan. 

29.41- 6  Existing  operations. 

29.41- 7  Bonding  requirements. 

29.42- 1  Environmental  assessment. 

29.42- 2  Other  requirements  for 
environmental  protection. 

29.43- 1  Noncompliance. 

29.43- 2  Access. 

29.43- 3  Fire  prevention  and  control. 

29.43- 4  Maintenance  and  public  safety. 

29.43- 5  Inspection. 

29.43- 6  Notice  of  suspension  of  operations. 

29.43- 7  Cessation  of  operations. 

29.44  Patented  claims. 

29.45  Appeals. 

29.46  Public  availability  of  information. 
Authority:  The  Mining  Law  of  1872,  as 

amended,  30  U.S.C.  21  et  seq.;  The  Act  of  July 
23, 1955,  30  U.S.C.  612;  The  Fish  and  Wildlife 
Act  of  1956,  as  amended,  16  U.S.C.  742a  et 
seq.:  The  National  Wildlife  Refuge  System 
Administration  Act,  16  U.S.C.  668dd  et  seq. 


Subpart  D— Surface  Management  of 
Mining  Ciaims 

§  29.40-1  Purpose  and  poiicy. 

The  purpose  of  this  subpart  is  to 
establish  procedures  to  protect  fish  and 
wildlife  and  habitat  resources  of  refuge 
system  lands  which  may  result  fi'om 
operations  authorized  by  the  mining 
laws  of  the  United  States.  '' 

The  policy  of  the  Department  of  the 
Interior  is  to  permit  the  development  of 
the  federal  locatable  mineral  resources 
pursuant  to  the  mining  laws,  eliminate 
invalid  claims  on  withdrawn  lands, 
minimize  damage  to  the  environment 
and  other  resource  values,  and  provide 
for  reclamation  of  disturbed  lands. 

§29.40-2  DefinHions. 

As  used  in  this  subpart,  the  term: 

(a)  “Authorized  Officer"  means  any 
employee  of  the  U.S.  Fish  and  Wildlife 
Service  to  whom  authority  has  been 
delegated  to  perform  the  duties 
described  in  this  subpart. 

(b)  “Casual  Use”  means  activities 
limited  to  practices  which  do  not  lead  to 
any  appreciable  disturbance  or  damage 
to  refuge  system  lands,  and  resources. 
For  example,  activities  are  generally 
considered  “casual  use”  if  ^ey  do  not 
involve  the  use  of  mechanized  earth 
moving  equipment  or  explosives  or  do 
not  involve  Ae  use  of  motorized 
vehicles  except  over  established  and. 
open  roads. 

(c)  “Mining  claim”  means  any 
unpatented  mining  claim,  millsite,  or 
tunnel  site  located  under  the  mining 
laws  on  refuge  system  lands. 

(d)  “Mining  laws”  means,  including 
among  others,  the  Lode  Law  of  July  26, 
1866,  as  amended  (14  Stat.  251);  the 
Placer  Law  of  July  9, 1870,  as  amended 
(16  Stat.  217):  the  Mining  Law  of  May  10, 
1872,  as  amended  (17  Stat.  91);  the 
Building  Stone  Act  of  August  4, 1892,  as 
amended  (27  Stat.  348);  the  Salilie  Placer 
Act  of  January  31, 1901  (31  Stat.  745). 

(e)  “Operations”  means  all  functions, 
work,  facilities,  and  activities  in 
connection  with  prospecting, 
exploration,  development,  extraction, 
and  processing  of  mineral  deposits 
locatable  under  the  mining  laws  and  all 
other  uses  reasonably  incident  thereto, 
whether  on  a  mining  claim  or  not, 
including  but  not  limited  to  the 
construction  of  roads,  transmission 
lines,  pipelines,  and  other  means  of 
access  for  support  facilities  across 
refuge  system  lands.  Operations  do  not 
include  activities  on  claims  which  have 
been  patented  under  the  mining  laws, 
which  are  covered  separately  in  section 
29.44. 


(f)  “Operator”  means  a  person 
conducting  or  proposing  to  conduct 
operations. 

(g)  “Person”  means  any  citizen  of  the 
United  States  or  person  who  has 
declared  the  intention  to  become  such 
and  includes  any  individual,  club, 
partnership,  corporation,  association,  or 
other  legal  entity. 

(h)  “Project  area”  means  a  single  tract 
of  land  upon  which  an  operator  is,  or 
will  be,  conducting  operations,  as 
determined  by  the  authorized  officer.  It 
may  include  one  mining  claim  or  a  group 
of  mining  claims  under  one  ownership 
on  which  operations  are  or  will  be 
conducted  as  well  as  refuge  lands  on 
which  an  operator  is  exploring  or 
prospecting  prior  to  locating  a  mining 
claim. 

(i)  “Protection  of  fish  and  wildlife  and 
habitat  resources”  means  conducting 
operations  in  a  manner  which  uses 
reasonable  and  available  methods  and 
equipment  which  reduce  to  minimum 
practical  levels  impacts  on  fish  and 
wildlife  and  habitat  resources  on  the 
refuge  system  lands. 

(I)  “Reclamation”  means  taking  such 
reasonable  measures  which  will  protect 
fish  and  wildlife  and  habitat  resources 
of  the  refuge  system  lands,  including 
reshaping  land  disturbed  by  operations 
to  its  approximate  original  contour  or  to 
an  appropriate  contoiu*  considering  the 
surrounding  topography,  as  determined 
by  the  authorized  officer,  preventing 
subsidence,  stabilizing  stream  banks 
and  preventing  acid  drainage  or  other 
contaminants  from  entering  area 
streams,  and  revegetating  disturbed 
areas  so  as  to  provide  a  diverse 
vegetative  cover  of  native  species, 
where  feasible. 

(k)  "Refuge  system  lands”  means 
federal  lands,  waters,  and  interests  of 
the  National  Wildlife  Refuge  System 
administered  by  the  U.S.  Fish  and 
Wildlife  Service  as  wildlife  refuges, 
wildlife  ranges,  wildlife  management 
areas,  waterfowl  production  areas,  and 
other  areas  for  the  protection  and 
conservation  of  fish  and  wildlife, 
including  those  that  are  threatened  with 
extinction. 

(l)  “Regional  Director”  means  the 
Regional  Director  of  the  U.S.  Fish  and 
Wildlife  Service  having  jurisdiction  over 
the  refuge  system  lands  in  which  the 
operations  are  located. 

§  29.40-3  Recordation. 

Unpatented  claims  on  refuge  system 
lands  remain  subject  to  §  314  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  therefore  must  be 
recorded  with  the  Bureau  of  Land 
Management  in  accordance  with  the 
provisions  of  43  CFR  3833.1-2.  Any 
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unpatented  claim  on  federal  lands  not 
recorded  pursuant  to  the  provisions  of 
43  CFR  3833  shall  be  conclusively 
presumed  to  be  abandoned  and  shall  be 
void. 

§  29.40>4  Scope. 

(a]  These  regulations  apply  to  all 
operations  conducted  on  refuge  system 
lands  except  for  refuge  system  lands  in 
Alaska. 

(b]  On  refuge  system  lands  which 
have  been  withdrawn  from  the 
operation  of  the  mining  laws,  all 
operations  other  than  access  across 
refuge  lands  must  be  conducted  on  valid 
existing  claims. 

§  29.41-1  Reclamation. 

All  operations,  whether  conducted  as 
a  casual  use  or  under  a  plan  of 
operations,  shall  be  reclaimed  as 
required  in  this  title. 

§  29.41-2  Casual  use. 

No  plan  of  operations  is  required  for  - 
casual  use  operations.  The  Fish  and 
Wildlife  Service  will  determine  on  a 
case-by-case  basis  what  constitutes  a 
casual  use  operation  and  will  document 
this  determination.  Casual  use 
operations  are  subject  to  monitoring  and 
oversight  by  the  authorized  officer  to 
ensure  the  protection  of  fish  and  wildlife 
and  habitat  resources. 

§  29.41-3  Plan  of  operations. 

(a)  Except  for  casual  use  operations 
an  approved  plan  of  operations  is 
required  prior  to  commencing  any 
operation  on  refuge  system  lands. 

(b)  A  plan  of  operations  must  be  filed 
in  the  Refuge  Office  of  the  FisH  and 
Wildlife  Service  having  jurisdiction  over 
the  refuge  system  lands  in  which  the 
claim(s)  or  project  area  is  located. 

(c)  No  special  form  is  required  for 
filing  a  plan. 

(d)  The  plan  shall  include: 

(1)  The  name,  mailing  address,  and 
phone  number  of  the  operator  (and 
claimant  if  not  the  operator).  Any 
change  of  operator  or  change  in  the 
mailing  address  shall  be  promptly 
reported  to  the  authorized  officer; 

(2)  A  map,  preferably  a  topographic 
map,  or  sketch  showing  existing  and/or 
proposed  routes  of  access,  aircraft 
landing  areas,  or  other  means  of  access, 
and  size  of  each  area  where  surface 
disturbance  will  occur; 

(3)  The  name  of  the  mining  claim(s) 
and  mining  claim  serial  numbers 
assigned  to  the  mining  claim(s)  recorded 
with  the  Bureau  of  Land  Management 
pursuant  to  Title  43  of  the  Code  of 
Federal  Regulations,  Part  3833; 

(4)  Information  sufficient  to  describe 
or  identify  the  type  of  operations 


proposed,  how  they  will  be  conducted 
and  the  period  during  which  the 
proposed  activity  will  take  place; 

(5)  Measures  to  be  taken  to  protect 
fish  and  wildlife  and  habitat  resources, 
a  statement  of  the  impact  which  the 
operations  will  have  on  such  resources, 
and  measures  to  reclaim  disturbed  areas 
resulting  from  the  proposed  operations. 
Where  the  operator  considers  different 
mining  or  reclamation  methods  the 
operator  shall  describe  the  difierent 
impacts  of  the  various  methods  on  the 
fish  and  wildlife  and  habitat  resources. 
Where  an  operator  does  not  have  the 
necessary  technical  resources  to 
develop  such  measures,  the  authorized 
officer  may,  in  conjunction  with  the 
operator,  develop  such  measures.  If  an 
operator  submits  reclamation  measures, 
the  authorized  officer  will  ensure  that 
the  operator’s  plan  is  sufficient  to 
protect  fish  and  wildlife  and  habitat 
resources.  All  reclamation  measures 
developed  by  the  operator  or  by  the 
authorized  officer  in  conjunction  with 
the  operator,  shall  become  a  part  of  the 
plan  of  operations. 

(e)  Where  mining  claims  are  located 
on  refuge  lands  which  have  been 
withdrawn  from  the  effect  of  the  mining 
laws,  information  regarding  the  validity 
of  the  mining  claim  shall  be  required. 
This  information  shall  include: 

(1)  The  quantity  of  measured  or 
estimated  reserves  on  the  claim 
remaining  to  be  mined  (e.g.  cubic  yards, 
tons,  etc.)  plus  a  description  of  any  tests 
conducted  or  documents  which  support 
this  estimation  of  quantity; 

(2)  the  grade  or  quality  of  the  reserves 
on  the  claim  remaining  to  be  mined  (e.g., 
ounces  per  cubic  yard,  assay,  etc.)  plus  a 
description  of  any  tests  conducted  or 
documents  which  support  this 
estimation  of  grade  or  quality; 

(3)  if  there  has  been  any  production 
from  the  claim,  the  last  year  in  which 
ther^was  any  production,  the  amount  of 
production,  and  the  person  or  company 
to  whom  the  ore  or  concentrates  were 
shipped. 

§  29.41-4  Plan  approval. 

(a)  The  authorized  officer  shall 
promptly  notify  the  operator  whether 
the  plan  of  operations  is  adequate  to 
permit  assessment  of  the  impacts.  If  the 
plan  is  adequate  for  that  purpose,  the 
authorized  officer  shall,  within  sixty  (60) 
days  of  receipt,  analyze  the  adequacy  of 
the  proposal  to  protect  fish  and  wildlife 
and  habitat  resources  and  provide  for 
reasonable  reclamation.  Minimum 
standards  are: 

(1)  All  tailings,  dumps,  deleterious 
materials  or  substances,  and  other 
waste  produced  by  the  operations  shall 


be  disposed  of  so  as  to  protect  fish  and 
wildlife  and  habitat  resources. 

(2)  The  operator  shall  reclaim  the  area 
disturbed  as  soon  as  possible,  and  in  no 
instance  later  than  6  months  without 
written  approval  of  the  authorized 
ofiicer,  following  each  stage  of 
operations  by  taking  reasonable 
measures  to  prevent  or  control  on-site  or 
offsite  damage  of  refuge  system  lands. 
Revegetation  must  be  commenced 
within  the  6  month  period,  but  is  not 
completed  until  the  authorized  officer 
determines  it  is  likely  to  be  successful. 

(3)  Reclamation  shall  include,  but 
shall  not  be  limited  to: 

(i)  saving  of  topsoil  for  final 
application  after  reshaping  of  disturbed 
areas  has  been  completed: 

(ii)  measures  to  control  erosion, 
landslides,  and  water  runoff: 

(iii)  measures  to  isolate,  remove,  or 
control  toxic  materials; 

(iv)  reshaping  the  area  disturbed, 
application  of  &e  topsoil,  and 
revegetation  of  disturbed  areas,  where 
reasonably  practicable;  and 

(v)  rehabilitation  of  fisheries  and 
wildlife  habitat  affected  by  the 
operations. 

(4)  When  reclamation  of  the  disturbed 
area  has  been  completed,  the  authorized 
officer  shall  be  notified  so  that  an 
inspection  of  the  area  can  be  made. 

(b)  The  authorized  officer  shall  notify 
the  operator  within  the  sixty  (60)  day 
period: 

(1)  Thq^  the  plan  is  approved  by  the 
Regional  Director;  or 

(2)  Of  any  changes  in  or  additions  to 
the  plan  necessary  to  meet  the 
requirements  of  these  regulations;  or 

(3)  That  the  plan  is  being  reviewed, 
but  that  more  time,  not  to  exceed  an 
additional  sixty  (60)  days,  is  necessary 
to  complete  the  review,  setting  forth  the 
circumstances  which  require  and  which 
justify  additional  time  for  review. 
However,  the  number  of  days  during 
which  the  area  of  operations  is 
inaccessible  for  inspection  shall  not  be 
counted  when  computing  the  sixty  (60) 
day  period;  or 

(4)  That  the  plan  cannot  be  approved 
until  thirty  (30)  days  after  a  final 
environmental  statement  has  been 
prepared  and  filed  with  the 
Environmental  Protection  Agency;  or 

(5)  That  the  plan  cannot  be  approved 
until  the  authorized  officer  has  complied 
with  section  106  of  the  National  Historic 
Preservation  Act  or  section  7  of  the 
Endangered  Species  Act. 

(c)  The  authorized  officer  shall 
undertake  an  appropriate  level  of 
cultural  resource  inventory  of  the  area 
to  be  disturbed.  The  inventory  shall  be 
completed  within  the  time  allowed  by 
these  regulations  for  approval  of  the 
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plan  (normally  60  days).  The  operator  is 
not  required  to  do  or  to  pay  for  an 
inventory  but  may  do  so  in  order  to 
complete  the  inventory  more 
expeditiously.  The  responsibility  for  and 
cost  of  salvage  of  cultural  resources 
discovered  during  the  inventory  shall  be 
the  Federal  Government’s.  The 
responsibility  of  avoiding  adverse 
impacts  on  those  cultural  resources 
discovered  during  the  inventory  shall  be 
the  operator's. 

(d)  Pending  final  approval  of  the  plan, 
the  authorized  officer  may  approve  any 
operations  that  may  be  necessary  for 
timely  compliance  with  requirements  of 
Federal  and  State  laws  subject  to  any 
terms  and  conditions  that  may  be 
needed  to  protect  Ksh  and  wildlife  and 
habitat  resources. 

(e)  The  transfer  of  a  plan  from  the 
claimant  to  another  person  shall  become 
effective  only  after  the  transferee  has 
satisfied  the  requirements  of  §  29.41-7  of 
this  title  as  it  relates  to  bonding. 

(f)  The  approval  of  a  plan  of 
operations  shall  not  be  interpreted  as 
excusing  the  operator  from  compliance 
with  other  existing  State  or  Federal  laws 
applicable  to  mining  operations,  and 
shall  not  be  deemed  to  render  valid  any 
mining  claim  which  is  not  otherwise 
valid  under  applicable  law.  Accordingly, 
the  approval  of  a  plan  of  operations 
shall  not  be  deemed  a  waiver  of  the 
Secretary’s  authority  to  examine,  and 
where  appropriate  to  contest,  the 
validity  of  unpatented  claims.  * 

§  29.41>S  Modification  of  pian. 

(a)  If  the  development  of  a  plan  for  an 
entire  operation  is  not  possible,  the 
operator  shall  initially  file  a  plan  setting 
forth  his  proposed  operation  to  the 
degree  reasonably  foreseeable  at  that 
time.  Thereafter,  the  operator  shall  file  a 
supplemental  plan  or  plans  prior  to 
undertaking  any  operations  net  covered 
by  the  initial  plan. 

(b)  A  modification  of  an  approved 
pian  must  be  reviewed  and  approved  by 
the  authorized  officer  in  the  same 
manner  as  the  initial  plan,  including 
approval  by  the  Regional  Director. 

§  29.41-6  Existing  operations. 

(a)  Persons  conducting  operations  on 
the  effective  date  of  these  regulations, 
who  would  be  required  to  submit  a  plan 
of  operations  under  §  29.41-3  of  this  title 
may  continue  such  operations  but  shall, 
within  120  days  after  the  effective  date 
of  these  regulations  submit  a  plan.  Upon 
a  showing  of  good  cause,  the  authorized 
officer  may  grant  an  extension  of  time, 
not  to  exceed  an  additional  180  days,  to 
submit  a  plan. 

(b)  Ongoing  operations  may  continue 
according  to  the  submitted  plan  during 


its  review.  If  the  authorized  officer 
determines  that  operations  are  not  being 
conducted  in  a  manner  that  protects  the 
hsh  and  wildlife  and  habitat  resources 
of  the  refuge  system  lands  involved,  the 
authorized  ofHcer  shall  advise  the 
operator  of  those  reasonable  and 
available  measures  needed  to  avoid 
such  impacts,  and  the  operator  shall 
take  all  necessary  steps  to  implement 
those  measures  within  a  reasonable 
time  recommended  by  the  authorized 
ofHcer.  During  the  period  of  an  appeal,  if 
any,  operations  may  continue  without 
change,  subject  to  other  applicable 
Federal  and  State  laws. 

(c)  Upon  approval  of  a  plan  by  the 
authorized  officer,  operations  shall  be 
conducted  in  accordance  with  the 
approved  plan. 

§  29.41-7  Bonding  requirements. 

(a)  No  bond  shall  be  required  for 
casual  use  operations. 

(b)  Any  operator  who  conducts 
operations  under  an  approved  plan  of 
operations  shall  be  required  to  furnish  a 
bond  in  an  amount  speciHed  by  the 
authorized  officer.  In  determining  the 
amount  of  the  bond,  the  authorized 
ofHcer  shall  consider  the  estimated  cost 
of  reasonable  reclamation  of  areas 
disturbed. 

(c)  In  lieu  of  a  bond,  the  operator  may 
deposit  and  maintain  in  a  Federal 
depository  account  of  the  United  States 
Treasury,  as  directed  by  the  authorized 
offleer,  cash  or  a  suitable  security 
interest  in  an  amount  equal  to  the 
required  dollar  amount  of  the  bond  or 
negotiable  securities  of  the  United 
States  having  a  market  value  at  the  time 
of  deposit  of  not  less  than  the  required 
dollar  amoimt  of  the  bond. 

(d)  In  place  of  the  individual  bond  on 
each  separate  operation,  an  operator 
may  proceed  under  a  blanket  bond 
covering  statewide  or  nationwide 
operations,  if  the  terms  and  conditions, 
as  determined  by  the  authorized  officer, 
are  sufficient  to  comply  with  these 
regulations. 

(e)  In  the  event  that  an  approved  plan 
is  modified  in  accordance  with  §  29.41-5 
of  this  title,  the  authorized  officer  shall 
review  the  initial  bond  for  adequacy 
and,  if  necessary,  adjust  the  amount  of 
the  bond  to  conform  to  the  plan  as 
modified. 

(f)  When  all  or  any  portion  of  the 
reclamation  has  been  completed  in 
accordance  with  the  approved  plan,  the 
operator  shall  notify  the  authorized 
officer  who  shall  promptly  inspect  the 
reclaimed  area  with  the  operator.  The 
authorized  officer  shall  than  notify  the 
operator,  in  writing,  whether  the 
reclamation  is  acceptable.  When  the 
authorized  ofHcer  has  accepted  as 


completed  any  portion  of  the 
reclamation,  the  authorized  officer  shall 
authorize  that  the  bond  be  reduced  as 
appropriate  to  cover  the  remaining 
reclamation  to  be  accomplished. 

(g)  When  a  mining  claim  is  patented, 
the  authorized  officer  shall  release  the 
operator  from  that  portion  of  the 
performance  bond  which  applies  to 
operations  within  the  boundaries  of  the 
patented  land.  The  authorized  officer 
shall  release  the  operator  from  the 
remainder  of  the  performance  bond, 
including  the  portion  covering  approved 
means  of  access  outside  the  boundaries 
of  the  mining  claim,  when  the  operator 
has  completed  acceptable  reclamation. 
However,  access  to  patented  mining 
claims  shall  continue  to  be  regulated 
under  the  approved  plan. 

§  29.42-1  Environmental  assessment. 

(a)  The  authorized  officer  shall 
prepare  an  environmental  assessment 
which  covers  a  plan  of  operations  or  a 
significant  modification  of  the  plan,  in 
order  to  identify  the  impacts  of  the 
proposed  operations  on  the  lands  and  to 
determine  whether  an  environmental 
impact  statement  is  required. 

(b)  In  conjunction  with  the  operator, 
the  authorized  officer  shall  use  the 
environmental  assessment  to  determine 
the  adequacy  of  any  mitigating 
measures  and  reclamation  procedures 
included  in  the  pian  for  the  protection  of 
the  fish  and  wildlife  and  habitat 
resources.  If  an  operator  is  unable  to 
prepare  mitigating  measures,  the 
authorized  officer,  in  conjunction  with 
the  operator,  shall  use  the 
environmental  assessment  as  a  basis  for 
developing  such  measures. 

(c)  If,  as  a  result  of  the  environmental 
assessment,  the  authorized  officer 
determines  that  there  is  substantial 
public  interest  in  the  plan,  the 
authorized  officer  shall  notify  the 
operator,  in  writing,  that  an  additional 
period  of  time,  not  to  exceed  the 
additional  60  days  provided  for  approval 
of  a  plan  in  §  29.41-4(b)  of  this  title,  is 
required  to  consider  public  comments  on 
the  environmental  assessment. 

§  29.42-2  Other  requirements  for 
environmental  protection. 

All  operations,  including  those  under 
casual  use,  shall  be  conducted  so  as  to 
protect  fish  and  wildlife  and  habitat 
resources  of  the  refuge  system  lands  and 
shall  comply  with  all  pertinent  Federal 
and  State  laws,  including  but  not  limited 
to  the  following: 

(a)  Air  Quality.  All  operators  shall 
comply  with  applicable  Federal  and 
State  air  quality  standards,  including  the 
Clean  Air  Act  (42  U.S.C.  1857  etseq.). 
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(b)  Water  Quality.  All  operators  shall 
comply  with  applicable  Federal  and 
State  water  quality  standards,  including 
the  Federal  Water  Pollution  Control  Act 
(30  U.S.C.  1151  et  seq.]. 

(c)  Solid  Wastes.  All  operators  shall 
comply  with  applicable  Federal  and 
State  standards  for  the  disposal  and 
treatment  of  solid  wastes,  including 
regulations  issued  pursuant  to  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (42  U.S.C.  6901  et  seg.).  All  garbage, 
refuse,  or  waste  shall  either  be  removed 
from  the  affected  lands,  disposed  of.  or 
treated  to  minimize,  so  far  as  is 
practicable,  its  impact  on  Rsh  and 
wildlife  and  habitat  resources. 

(d)  Threatened  and  Endangered 
Species  of  Fish,  Wildlife,  and  Plants. 

The  operator  shall  take  such  action  as 
may  be  needed  to  avoid  jeopardizing  the 
continued  existence  of  threatened  or 
endangered  species,  or  adversely 
modifying  or  destroying  their  critical 
habitat. 

(e)  Cultural  and  Paleontological 
Resources.  (1)  Operators  shall  not 
knowingly  disturb,  alter,  injure,  or 
destroy  any  scientifically  important 
paleontological  remains  or  any 
historical  or  archaeological,  site, 
structure,  building,  or  object  on  refuge 
system  lands. 

(2)  Operators  shall  immediately  bring 
to  the  attention  of  the  authorized  officer 
any  cultural  and/or  paleontological 
resources  that  might  be  altered  or 
destroyed  on  refuge  system  lands  by  the 
operations,  and  shall  leave  such 
discovery  intact  until  told  to  proceed  by 
the  authorized  officer.  The  authorized 
officer  shall  evaluate  the  discoveries 
upon  notification,  take  action  to  protect 
or  remove  the  resource,  and  allow 
operations  to  proceed  within  10  working 
days  if  feasible. 

(3)  The  Federal  Government  shall 
have  the  responsibility  and  bear  the  cost 
of  investigations  and  salvage  of  cultural 
and  paleontological  values  discovered 
after  a  plan  of  operations  has  been 
approved,  or  where  a  plan  is  not 
involved. 

(f)  Protection  of  survey  monuments. 

To  the  extent  practicable,  all  operators 
shall  protect  all  survey  monuments, 
witness  comers,  reference  monuments, 
bearing  trees,  and  line  trees,  against 
destruction,  obliteration,  or  damage.  If, 
in  the  course  of  operations,  any 
monuments,  comers,  or  accessories  are 
destroyed,  obliterated,  or  damaged  by 
such  operations,  the  operator  shall 
immediately  report  the  matter  to  the 
authorized  officer.  The  authorized 
officer  shall  prescribe,  in  writing,  the 
requirements  for  the  restoration  or 


reestablishment  of  monuments,  corners, 
and  bearing  and  line  trees. 

(g)  Use  of  water.  If  the  operator  uses 
water  from  a  point  of  diversion  within 
the  refuge  boundaries,  the  operator  must 
show  that  either  his  or  her  right  to  use 
the  water  is  superior  to  any  claim  of  the 
United  States  to  the  water,  or  if  not,  that 
the  removal  of  the  water  from  the  water 
system  will  not  damage  the  resources  of 
the  refuge. 

§  29.43-1  Noncompliance. 

(a)  Whenever  the  authorized  officer 
determines  that  an  operator  is  failing  or 
has  failed  to  comply  with  the 
requirements  of  an  approved  plan  of 
operations,  or  with  the  provisions  of 
these  regulations,  the  authorized  officer 
shall  serve  a  notice  of  noncompliance 
upon  the  operator  by  delivery  in  person 
to  the  operator  or  his  authorized  agent, 
or  by  certified  mail  addressed  to  his  last 
known  address. 

(b)  A  notice  of  noncompliance  shall 
specify  in  what  respects  the  operator  is 
failing  or  has  failed  to  comply  with  the 
requirements  of  the  plan  of  operations 
or  the  provisions  of  applicable 
regulations,  and  shall  specify  the  actions 
which  are  in  violation  of  the  plan  or 
regulations  and  the  actions  which  shall 
be  taken  to  correct  the  noncompliance 
and  the  time  limits,  not  to  exceed  30 
days,  within  which  corrective  action 
shall  be  taken. 

(c)  An  operator  who  conducts  mining 
operations  undertaken  either  without  an 
approved  plan  of  operations,  if  one  is 
required,  or  without  taking  actions 
specified  in  a  notice  of  noncompliance 
within  the  time  specified  therein,  may  be 
enjoined  by  an  appropriate  court  order 
from  continuing  such  operations  and  be 
liable  for  damages  for  such  unlawful 
acts. 

(d)  Failure  by  the  operator  to  take 
necessary  action  on  a  notice  of 
noncompliance,  except  when  an  appeal 
of  such  notice  is  pending,  shall 
constitute  justification  for  mandatory 
bonding  of  subsequent  activities. 

§  29.43-2  Access. 

(a]  An  operator  is  entitled  to  access  to 
his  operations  consistent  with  the 
provisions  of  the  mining  laws,  other 
applicable  federal  laws,  and  these 
regulations. 

(b)  All  operators  must  have  a  Special 
Use  Permit  which  is  provided  by  the 
authorized  officer  pursuant  to  50  CFR 
25.41  in  order  to  enter  upon  refuge 
system  lands.  The  permit  shall  have  a 
one,  three,  or  five  year  term.  For 
operations  subject  to  a  plan  of 
operations,  the  approved  plan  will  serve 
as  a  Special  Use  Permit. 


(c)  The  location  of  access  routes  and 
other  conditions  necessary  to  protect 
fish  and  wildlife  and  habitat  resources, 
protect  the  public  health  and  safety,  and 
protect  the  interests  of  other  lawful 
users  of  adjacent  land  or  land  traversed 
by  the  access  routes  shall  be  specified. 
The  authorized  officer  may  also  require 
the  operator  to  use  existing  roads  to 
minimize  the  number  of  access  routes, 
and,  if  practicable,  to  construct  accesss 
roads  within  a  designated  transportation 
or  utility  corridor.  When  commercial 
hauling  is  involved  and  the  use  of  an 
existing  road  is  required,  the  authorized 
officer  may  require  the  operator  to  make 
appropriate  arrangements  for  use  and 
maintenance. 

§  29.43-3  Fire  prevention  and  control. 

The  operator  shall  comply  with  all 
applicable  Federal  and  State  fire  laws 
and  regulations,  and  shall  take  all 
reasonable  measures  to  prevent  and 
suppress  fires  in  the  area  of  operations. 

§  29.43-4  Maintenance  and  public  safety. 

During  all  operations,  the  operator 
shall  maintain  structures,  equipment, 
and  other  facilities  in  a  safe  and  orderly 
manner.  Hazardous  sites  or  conditions 
resulting  from  operations  shall  be 
marked  by  signs,  fenced,  or  otherwise 
identified  to  alert  the  public  in 
accordance  with  applicable  Federal  and 
State  laws  and  regulations. 

§  29.43-5  Inspection. 

The  authorized  officer  may 
periodically  inspect  operations  to 
determine  if  the  operator  is  complying 
with  these  regulations.  The  operator 
shall  permit  the  authorized  officer 
access  for  this  purpose. 

§  29.43-6  Notice  of  suspension  of 
operations. 

(a)  Except  for  seasonal  suspension,  all 
operators  shall  notify  the  authorized 
office  of  any  suspension  of  operations 
within  30  days  after  such  suspension. 
This  notice  shall  include: 

(1)  Verification  of  intent  to  maintain 
structures,  equipment,  and  other 
facilities;  and 

(2)  The  expected  re-opening  date,  if 
such  date  is  known. 

(b)  The  operator  shall  maintain  the 
operating  site,  structures,  and  other 
facilities  in  a  safe  and  acceptable 
condition  during  non-operating  periods. 

§  29.43-7  Cessation  of  operations. 

The  operator  may  be  required  within 
a  reasonable  time  following  cessation  of 
operations,  to  remove  all  structiures, 
equipment,  and  other  facilities,  and 
reclaim  the  site  of  operations,  unless 
permission  is  granted,  in  writing,  from 
the  authorized  officer  to  do  otherwise. 
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§  29.44  Patented  claims. 

When  operations  on  patented  claims 
within  the  boundaries  of  the  refuge 
cause  significant  harm  to  the  Hsh  and 
wildlife  and  habitat  resources  of  the 
refuge  system  lands  outside  the  claim, 
the  authorized  officer  may  require  the 
operator  to  prevent  such  harm,  or  to  file 
and  have  approved  a  plan  of  operations 
pursuant  to  §  29.41. 

§  29.45  Appeals. 

(a)  Any  operator  adversely  affected 
by  a  decision  of  the  authorized  officer 
made  pursuant  to  the  provisions  of  this 
subpart  shall  have  a  right  of  appeal  to 
the  Regional  Director,  pursuant  to  50 
CFR  25.44. 

(b)  No  appeal  shall  be  considered 
unless  it  is  filed,  in  writing,  in  the  office 
of  the  authorized  officer  who  made  the 
decision  from  which  an  appeal  is  being 
taken,  within  30  days  after  the  date  of 
the  authorized  officer’s  final  decision.  A 
decision  of  the  authorized  officer  from 
which  an  appeal  is  taken  shall  be 
effective  during  the  pendency  of  an 
appeal.  A  request  for  a  stay  may 
accompany  the  appeal. 

(c)  The  appeal  to  the  Regional 
Director  shall  contain: 

(1)  The  name  and  mailing  address  of 
the  appellant. 

(2)  When  applicable,  the  name  of  the 
mining  claim(s)  and  serial  number(s] 
assigned  to  the  mining  claims  recorded 
with  the  Bureau  of  Land  Management 
pursuant  to  subpart  3833  of  Title  43  of 
the  Code  of  Federal  Regulations,  which 
are  subject  to  the  appeal. 

(3)  A  statement  of  the  reasons  for  the 
appeal  and  any  arguments  the  appellant 
wishes  to  present  which  would  justify 
reversal  or  modification  of  the  decision. 

(d)  The  Regional  Director  shall 
promptly  render  a  decision  on  the 
appeal  no  later  than  30  days  after  its 
receipt,  which  shall  be  the  final  agency 
decision  on  the  matter.  The  decision 
shall  be  in  writing  and  shall  set  forth  the 
reasons  for  the  decision.  The  decision 
shall  be  sent  to  the  appellant. 

§  29.46  Public  availability  of  information. 

(a)  Information  and  data  submitted 
and  specifically  identified  by  the 
operator  as  containing  trade  secrets  or 
confidential  or  privileged  commercial  or 
financial  information  and  determined  by 
the  Area  Director  to  be  confidential  or 
privileged  shall  not  be  available  for 
public  examination.  Other  information 
and  data  submitted  by  the  operator  shall 
be  available  for  examination  by  the 
public  at  the  office  of  the  authorized 


officer  in  accordance  with  the 
provisions  of  the  Freedom  of 
information  Act. 

(b)  The  determination  concerning 
specific  information  which  may  be 
withheld  from  public  examination  shall 
be  made  in  accordance  with  the  rules  in 
43  CFR  Part  2.  - 

(FR  Doc.  80-40741  Filed  12-30-80: 8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  643 

South  Atlantic  Fishery  Management 
Council;  Public  Hearing 

agency:  National  Oceanic  and 
Atmospheric  Administration/ 

Commerce. 

action:  Notice  of  public  hearings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  will  hold  public 
hearings  for  the  purpose  of  input  on  the 
Draft  Fishery  Management  Plan  for 
Atlantic  Billfish. 

DATES:  Written  comments  on  the  Billfish 
Fishery  Management  Plan  from 
members  of  the  public  may  be  submitted 
no  later  than  March  20, 1981.  Individuals 
or  organizations  wishing  to  comment  on 
the  fishery  management  plan  may  do  so 
at  public  hearings  to  be  held  as  follows: 

January  28, 1981;  Savannah,  Georgia 
January  29, 1981;  Jacksonville  Beach,  Florida 

All  of  the  above  hearings  will  start  at 
7:30  p.m  and  adjourn  at  10:00  p.m.  The 
hearings  will  be  tape  recorded  and  the 
tapes  will  be  filed  as  an  official 
transcript  of  the  proceedings.  A  written 
summary  will  be  prepared. 

ADDRESS:  Send  comments  to  Chairman, 
South  Altantic  Fishery  Management 
Council,  1  Southpark  Circle,  Suite  306, 
Charleston,  South  Carolina  29407. 
Hearing  locations: 

January  28, 1981;  Savannah  Science  Museum, 
Explorer  Room,  4405  Paulsen  Street, 
Savannah,  Georgia  31405. 

January  29, 1981;  City  Council  Chamber,  2nd 
Floor  Municipal  Building,  11  North  3rd 
Street,  Jacksonville  Beach,  Florida  32250. 

Additional  hearings  will  be  held  in 
other  locations  under  the  jurisdiction  of 
the  South  Atlantic  Council  at  some 
future  time. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  H.  G.  Gould,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  Suite  306,  Charleston,  S.C. 
29407,  (803J  571-4366. 

Dated:  December  19, 1980. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

pni  Doc.  80-40451  Filed  12-30-80;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Spruce  Budworm 
Management  Plan,  Carson  National 
Forest,  Taos  County,  New  Mexico; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  Agriculture, 
Forest  Service,  will  prepare  an 
environmental  impact  statement  for 
management  of  the  Western  Spruce 
Budworm  infestation  within  Carson 
National  Forest  lands  and  adjacent 
State,  private,  and  Taos  Pueblo  lands.  A 
range  of  alternatives  for  determining  a 
course  of  action  in  1981  and  future  years 
wiil  be  evaluated.  One  of  these  will  be 
(1)  no  action.  Other  alternatives  will 
consider  (2)  silvicultural  practices.  (3) 
evaluation  of  Bacillus  thuringiensis  as  a 
promising  insecticide  for  future  use,  and 
the  (4)  use  of  the  insecticide  carbaryl 
(Sevin®)  for  suppression. 

Early  in  the  environmental  analysis, 
Federal,  State,  and  local  agencies, 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process,  which  includes;  (a) 
identification  of  the  issues  to  be 
addressed;  (b)  identification  of  issues  to 
be  analyzed  in  depth;  and  (c) 
elimination  of  insignificant  issues,  or 
those  which  have  been  covered  by  a 
previous  environmental  review,  and  (d) 
determine  potential  cooperating 
agencies  and  assign  responsibilities. 

The  Fish  and  Wildlife  Service  of  the 
Department  of  the  Interior  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  infested  area  which  could  be 
treated. 


Environmental  assessment  reports 
were  prepared  in  1979  and  1980  in 
response  to  this  insect  outbreak  and 
public  meetings  were  held  in  August  and 
December  1980  in  several  local 
communities.  Additional  meetings  may 
be  scheduled. 

The  environmental  analysis  is 
expected  to  take  about  five  months.  The 
draft  environmental  impact  statement 
should  be  available  for  public  review  in 
February  1981.  The  final  environmental 
impact  statement  is  scheduled  to  be 
completed  in  April  1981. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  John  F.  Hutt, 
Timber  Staff  Officer,  Carson  National 
Forest,  P.O.  Box  558,  Taos,  New  Mexico. 
87571  by  January  9, 1981.  His  telephone 
number  is  (505)  759-2238. 

Written  comments  and  suggestions 
concerning  this  analysis  should  be  sent 
to  John  S.  Crellin,  Forest  Supervisor, 
Carson  National  Forest,  Taos,  New 
Mexico,  87571. 

M.  J.  Hassell,  Regional  Forester, 
Southwestern  Region  is  the  responsible 
official. 

Dated:  December  16, 1980. 

M. ).  Hassell, 

Regional  Forester. 

|FR  Doc.  80-.I0574  Filed  12-30-60;  8:45  am) 

BILLING  CODE  3410-11-M 


BOARD  FOR  INTERNATIONAL 
BROADCASTING 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records. 

The  purpose  of  this  document  is  to 
give  notice,  pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a 
(e)(4],  of  intent  to  add  a  system  of 
records  to  those  previously  maintained 
by  the  Board  for  International 
Broadcasting  (BIB).  No  changes  have 
been  made  in  the  BIB’s  Systems  of 
Records  since  its  latest  publication  on 
September  20, 1977.  This  notice  meets 
the  requirement  of  annual  publication  of 
Systems  of  Records  under  the  Privacy 
Act.  The  added  system  of  records  will 
be  known  as  BIB-3  Grievance  Records. 
Because  this  system  is  being  adopted 
from  an  existing  system  published  by 
the  Office  of  Personnel  Management  no 
report  on  the  new  system  is  being  filed 
with  the  president  of  the  Senate,  the 
Speaker  of  the  House  of  Representatives 


or  the  Office  of  Management  and 
Budget. 

DATES:  Any  interested  party  may  submit 
written  comments  regarding  the 
additional  system.  To  be  considered, 
comments  must  be  received  on  or  before 
January  30, 1981.  The  addition  shall 
become  effective  as  proposed  without 
further  notice  on  January  30, 1981,  unless 
comments  are  received  that  would  result 
in  a  determination  to  the  contrary. 
address:  Address  comments  to  the 
Board  for  international  Broadcasting, 
1030 15th  Street.  NW..  Suite  430, 
Washington,  D.C.  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Levin,  Budget  and 
Administrative  Ofiicer,  Board  of 
International  Broadcasting,  1030 15th 
Street,  N.W.,  Suite  430,  Washington. 

D.C.  20005. 

Walter  R.  Roberts, 

Executive  Director. 

BIB-3 

System  name; 

Grievance  Records — ^BIB. 

System  location: 

Agency  Liaison  Division,  General 
Services  Administration  (GSA),  which 
under  contractual  arrangement  holds 
such  records.  Board  for  International 
Broadcasting  (BIB)  personnel  files 
contain  copies. 

Categories  of  individuals  covered  by  the 
system: 

Current  and  former  Board  Members, 
staff  and  consultants. 

Categories  of  records  in  the  system: 

System  contains  records  relating  to 
grievances  filed  by  current  and  former 
Board  Members,  staff  and  consultants. 
Case  files  contain  all  douments  related 
to  a  given  grievance,  including 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  examiner’s 
findings  and  recommendations,  copy  of 
the  original  decision  and  related 
correspondence  and  exhibits. 

Authority  for  maintenance  of  the 
system: 

31  U.S.C.  generally:  Public  Law  93- 
129,  October  19. 1973. 

Routine  uses  of  records  maintained  in 
the  system: 

These  records  and  information  in 
these  records  may  be  used: 
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a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing  a 
statute,  rule,  regulation  or  order,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance  to  the  exent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s]  of 
the  request  and  identify  the  type  of 
information  requested. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  By  the  National  Archives  and 
Records  Service  of  the  General  Services 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

e.  To  disclose  information  to  ofiicials 
of  the  National  Merit  Sytems  Protection 
Board,  including  the  Office  of  the 
Special  Counsel;  the  Federal  Labor 
Relations  Authority  and  its  General 
Counsel;  or  the  Equal  Employment 
Opportunity  Commission,  when 
requested  in  performance  of  their 
authorized  duties. 

f.  To  provide  information  to  officials 
of  labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act.  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices  and 
matters  affecting  work  conditions. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

These  records  are  maintained  in  file 
folders. 

Retrievability: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

Safeguards: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

Retention  and  disposal: 

These  records  are  destroyed  3  years 
after  closing  of  a  given  case.  Disposal  is 
by  shredding  or  burning. 

System  manager(s)  and  address: 

Budget  and  Administrative  Officer, 
Board  for  International  Broadcasting, 


1030  15th  Street,  N.W.,  Suite  430, 
Washington,  D.C.  20005. 

Notification  procedure: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
agency  personnel  office  or  other  such 
designated  office  where  the  action  was 
processed,  regarding  the  existence  of 
such  records  on  them.  They  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified; 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Records  access  procedures: 

It  is  required  that  individuals 
submitting  grievances  by  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  BIB 
Budget  and  Administrative  Officer. 

Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified; 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  the  BIB’s  Privacy  Act 
regulations  regarding  access  to  records 
and  verification  of  identity  (1  CFR  FV 
Part  415). 

Contesting  record  procedures: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination  or  finding. 

Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  agency 
personnel  office  or  other  such 
designated  office  where  the  grievance 
was  processed.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified; 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 


d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  the  BIB’s  Privacy  Act 
regulations  regarding  access  to  records 
and  verification  of  identity  (1  CFR  IV 
Part  415). 

(FR  Doc.  60-40442  Filed  12-30-80;  8:45  am) 

BtLUNG  CODE  61S5-01-M 


CIVIL  AERONAUTICS  BOARD 

[Order  80-12-91;  Docket  Nos.  35986  and 
3659S] 

Defense  Department  Petition; 
Competitive  Marketing  of  Air 
Transportation,  Investigation;  Order 
on  Reconsideration  and  To  Show 
Cause 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  18th  day  of  December,  1980. 

In  the  matter  petition  of  Department 
of  Defense  to  disapprove  ATC’s 
prohibition  against  commissions  to 
travel  agents  for  air  transportation  sales 
for  official  government  travel  (Docket 
35986);  and  Investigation  into  the 
-Competitive  Marketing  of  Air 
Transportation  (Docket  36595). 

By  Order  80-2-152,  February  28, 1980, 
we  denied  a  petition  of  the  Department 
of  Defense  (DOD)  for  an  order  to  show 
cause  why  the  Air  Traffic  Conference 
(ATC)  resolution  banning  the  payment 
of  commissions  to  travel  agents  on 
government  travel  should  not  be 
disapproved.  ‘  In  addition,  we 
consolidated  the  issue  of  the  legality  of 
the  provision  into  the.  Competitive 
Marketing  Investigation.  The  American 
Society  of  Travel  Agents  (ASTA)  has 
filed  a  petition  requesting  that  we 
reconsider  Order  80-2-152.  It  asks  us  to 
reverse  our  decision  and  disapprove  the 
provision  immediately,  without  waiting 
for  a  final  decision  in  the  Marketing 
case. 

In  support  of  its  petition,®  ASTA 
argues  that  the  provision  restricts  the 
“level”  of  commissions  carriers  may  pay 
agents.  As  such,  the  provision  should  be 
disapproved  in  accordance  with  the 
terms  of  Order  80-2-33,  February  5, 1980 
which  disapproved  all  ATC  and  lATA 
agreements  which  restrict  how  carriers 
can  compensate  their  agents.  ASTA  also 
argues  that  the  Board’s  action, 
continuing  approval  of  the  ban  pending 


'  DOD  and  ASTA  specifically  seek  disapproval  of 
paragraph  11  of  Resolution  90.2.  With  the  recent 
revisions  to  the  ATC  Sales  Agency  Agreement  the 
provision  now  appears  as  section  XX1.C.6  of 
Resolution  90.3. 

*  ASTA's  petition  was  accompanied  by  a  request 
for  leave  to  file  an  otherwise  unauthorized 
document,  which  we  will  grant. 
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completion  of  the  Marketing  case,  is 
'  contrary  to  its  policy  of  encouraging 
experimentation  in  the  marketing  of  air 
transportation.  In  support  of  its  position, 
ASTA  cites  Order  80-2-112,  February 
21, 1980,  where  the  Board  approved 
experimental  group  contractor  fares  on 
the  condition  that  data  revealing  the 
success  of  the  experimental  fares  be 
filed  in  Docket  36595. 

The  American  Automobile 
Association  (AAA)  and  DOD  have  filed 
answers  in  support  of  ASTA’s  petition. 
AAA  expresses  "surprise"  at  the 
Board's  reluctance  to  suspend  approval 
of  an  anticompetitive  agreement  to  the 
extent  necessary  to  permit  carriers  to 
experiment  with  compensating  travel 
agents  for  sales  of  government  travel. 
DOD  stresses  that  its  petition  only 
sought  a  lifting  of  the  ATC  ban  to  the 
extent  necessary  to  allow  it  to  conduct  a 
specific  test.  Moreover,  DOD  asserts 
that  it  will  be  of  limited  value  as  a  party 
to  the  Marketing  case  because  it  cannot 
represent  all  government  agencies  on 
this  issue  and  cannot  be  assumed  to  be 
acting  for  them  at  the  hearing.^  As  to  the 
Board's  finding  that  the  provision  relates 
more  to  a  travel  agency  function — 
promoting  air  transportation — than 
commission  levels,  DOD  indicates  that 
government  travelers  are  in  the  same 
position  as  other  nondiscretionary 
travelers,  particularly  businessmen. 

DOD  suggests  that  the  fact  that  ATC 
permits  carriers  to  pay  commissions  on 
businessmen’s  tickets  refutes  the  notion 
that  agents  should  not  be  compensated 
for  merely  ticketing  passengers.  Finally 
DOD  argues  that  ATC  may  be  unjustly 
discriminating  between  commercial  and 
government  nondiscretionary  travel 
purchased  through  travel  agents. 

ATC  has  filed  an  answer.* * * §  It  asserts 
that  granting  the  ASTA  petition  would 
prejudice  the  parties  who  have  prepared 
their  cases  for  the  Marketing  case  on 
the  assumption  that  the  desirability  of 
continuing  the  ban  on  commissions  on 
government  travel  would  be  in  issue.® 

Subsequently,  when  the  House 
Appropriations  Committee  referred  to 


*  According  to  DOD,  the  General  Services 
Administration  is  responsible  for  the  purchase  of  air 
transportation  by  federal  executive  agencies  other 
than  DOD. 

*  Its  filing  was  accompanied  by  a  motion  to  file  an 
otherwise  unauthorized  document,  which  we  will 
grant. 

*  ATC  has  also  raised  technical  objections  to  the 
ASTA  petition.  ATC  argues  that  the  petition  was 
filed  out  of  time,  without  sufficient  justification.  We 
disagree,  ASTA  has  shown  good  cause  for  the  delay 
in  filing  its  petition.  It  states  it  interpreted  the  order 
to  grant  final  relief,  for  which  our  procedures  afford 
20  days  for  petitions  for  reconsideration,  not 
interlocutory  relief,  for  which  our  procedures  allow 
10  days  for  petitions  for  reconsideration.  See  14  CFR 

§  392.37.  We  believe  their  interpretation  was 
reasonable  and  will  consider  the  petition. 


the  DOD  proposal  in  House  Report  96- 
1317,  DOD  filed  a  supplementary  answer 
construing  the  House  report  to  be 
favorable  to  its  position.  The  Chief 
Counsel  for  Advocacy  of  the  U.S.  Small 
Business  Administration  has  filed  a 
document  in  which  it  makes  similar 
arguments.  ATC,  on  the  other  hand,  has 
filed  a  reply  in  which  it  construes  the 
House  Report  to  be  unfavorable  to  the 
DOD  experiment.* 

We  have  decided  to  grant  the  ASTA 
petition.  On  reconsideration,  we  reverse 
our  decision  in  Order  80-2-152  to 
consolidate  into  the  Competitive 
Marketing  Investigation  the  issue  of 
whether  the  Board  should  withdraw 
approval  and  antitrust  immunity  for  the 
provision  of  the  ATC  passenger  sales 
agency  agreement  banning  commissions 
for  sales  of  government  travel.  We  will 
also  sever  a  similar  lATA  prohibition 
from  the  Marketing  case.  Consolidation 
in  that  proceeding  has  already  unduly 
delayed  resolution  of  the  issue  and  is 
likely  to  foreclose  a  decision  in  the  near 
future.  Moreover,  consolidation  of  the 
issue  has  only  served  to  further 
complicate  the  already  complex 
Marketing  case.  Consequently,  we  are 
severing  the  issue  of  commissions  for 
government  travel  and  we  are  directing 
the  presiding  administrative  law  judge 
in  forward  the  pleadings,  exhibits  and 
submissions  of  the  parties  on  this  issue 
to  the  Board  as  soon  as  possible. 
Furthermore,  on  the  basis  of  pleadings 
in  Docket  35986,  we  have  decided  to 
direct  all  interested  persons  to  show 
cause  why  the  ATC  and  LATA 
agreements,  insofar  as  they  ban 
commissions  for  sale  of  government 
transportation,  should  not  be 
disapproved.  We  will  consider  the 
exhibits  and  submissions  that  have 
already  been  presented  in  the  Marketing 
case  in  conjunction  with  comments  and 
objections  to  our  tentative  findings. 

Order  on  Reconsideration 

When  we  consolidated  the  DOD 
petition  into  the  Marketing  case  last 
February,  we  noted  that  it  was  desirable 
that  the  issue  be  resolved  quickly.  DOD 
had  allowed  that  the  federal  treasury 
would  save  substantial  sums  if  its  plan 
were  allowed  to  go  into  effect.  Whether, 
and  to  what  extent,  the  public  would 
realize  savings  from  the  plan  appeared 
to  be  a  type  of  issue  well-suited  for 
hearing  procedures,  especially  when  a 
broad  ranging  inquiry  into  the  travel 
agency  industry  was  already  underway 
and  consoldiation  of  the  issue  did  not 


*  All  three  filings  were  accompanied  by  motions 
for  leave  to  file  unauthorized  documents,  which  we 
will  grant.  The  pertinent  portion  of  the  report  is 
attached  as  appendix  A. 


appear  to  require  any  signHicant 
reorientation  of  the  proceeding.  In  short, 
we  consolidated  the  DOD  petition  into 
the  Marketing  case  because  it  appeared 
to  be  a  convenient  forum  in  which  the 
issues  it  raised  could  be  quickly 
resolved. 

Unfortunately,  the  proceeding  has 
been  subject  to  several  prolonged 
delays.'' Nine  months  have  passed  since 
we  consolidated  the  petition  and  yet  the 
hearing  in  the  Marketing  case  will  not 
begin  until  mid-January.  Absent 
immediate  action,  it  appears  that  it  will 
be  some  time  before  the  questions 
raised  in  the  DOD  petition  will  be 
decided.  Removing  the  question  of 
whether  travel  agents  should  be  able  to 
earn  commissions  on  sales  of 
government  travel  may  help  simplify  the 
Competitive  Marketing  Investigation. 
Whether  agents  should  be  able  to  earn 
commissions  on  sales  or  government 
travel  involves  only  two  minor 
provisions  of  the  rather  extensive 
agency  agreements  at  issue.  They 
appear  to  present  simple  issues  of 
peripheral  importance  in  the  case.  The 
government  travel  issue  does  not  affect 
the  other  agency  programs  issues  which 
parties  perceive  to  be  central  to  the 
Marketing  case.  Although  the  ban  on 
commissions  for  government  travel  may 
be  a  provision  with  limited 
ramifications,  it  has  nonetheless 
complicated  that  proceeding  and  been  a 
factor  in  keeping  the  case  from  moving 
forward  quickly.  The  government  travel 
issue  does  not  affect  the  other  agency 
program  issues  which  parties  perceive 
to  be  central  to  the  Marketing  case. 

Consequently,  we  have  decided  to 
sever  the  government  travel  issue  from 
the  Marketing  case.  We  direct  the 
presiding  judge  to  forward  forthwith,  for 
inclusion  in  Docket  35986,  all  pleadings, 
exhibits  and  submissions  parties  have 
filed  on  the  issue  of  whether  the 
provision  of  the  ATC  passenger  sales 
agency  agreement  and  the  similar  lATA 
provision  which  foreclose  carriers  from 
paying  commissions  for  sales  of 
government  travel  should  continue  to 
have  Board  approval  and  antitrust 
immunity  under  sections  412  and  414  of 
the  Federal  Aviation  Act. 

Order  to  Show  Cause 

We  have  also  decided  to  grant  DOD's 
original  request  for  relief  and  to  direct 
interested  persons  to  show  cause  why 
the  ATC  and  lATA  bans  on  travel  agent 
commissions  for  government  travel 
should  not  be  disapproved.  On  the  basis 
of  the  pleadings  filed  in  Docket  35986, 


^The  resignation  of  the  presiding  administrative 
law  judge  and  the  illness  of  ATC's  chief  policy 
witness  are  just  two  examples. 
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we  find  there  is  a  significant  showing 
that  those  provisions  should  be 
disapproved.' Section  412(c)(2]  of  the 
Federal  Aviation  Act,  as  amended, 
provides  that  we  must  disapprove  any 
agreement  which  substantially  reduces 
or  eliminates  competition  unless  we  find 
that  the  agreement  is  necessary  to  meet 
a  serious  transportation  need  or  to 
secure  important  public  beneHts  and  we 
find  that  such  need  can  be  met  or  such 
benefits  can  be  secured  by  reasonably 
available  alternative  means  having 
materially  less  anticompetitive  effects. 

We  have  tentatively  concluded  that 
the  agreements  substantially  reduce 
competition  by  precluding  travel  agents 
from  competing  with  the  airlines  and 
one  another  for  government  travel 
dollars.  The  agreements  appear  to 
perpetuate  the  present  system  of  carrier 
run  ticket  offices,  which  usually  serve 
the  government’s  air  travel  needs,  and 
limit  the  government’s  opportunities  to 
obtain  air  travel  services. 

We  also  tentatively  conclude  that  the 
provisions  are  not  justified  by  a  serious 
transportation  need  or  to  meet  a  public 
purpose  which  could  not  be  achieved  by 
reasonably  available  less 
anticompetitive  means.  In  the  past, 
proponents  of  the  ban  on  commissions 
for  government  travel  justified  the 
constraint  on  the  grounds  that  travel 
agents  had  a  limited  role  in  the 
marketing  of  air  transportation.  They 
perceived  the  primary  function  of  travel 
agents  to  be  to  promote,  rather  than 
merely  sell,  air  travel  services — 
particularly  to  nondiscretionary 
travelers.  Air  carriers  and  the  public 
were  seen  to  benefit  so  long  as  travel 
agents  served  in  this  limited  role,  but 
not  when  they  merely  performed 
functions  air  carriers  could  provide.  • 
However,  such  arguments  may  no  longer 
be  valid  in  view  of  the  increasing 
numbers  of  nondiscretionary  travelers 
travel  agents  now  serve.  While  the 
notion  of  a  special  role  for  travel  agents 
may  have  some  validity  in  the  context  of 
other  agency  agreements,  we  conclude  it 
does  not,  by  itself,  justify  continuing  the 
ban  on  travel  agent  commissions  on 
government  travel. 


'Specifically,  we  have  tentatively  decided  to 
disapprove  Agreements  CAB  27001,  to  the  extent  it 
established  the  ban  on  government  commissions  set 
out  in  paragraph  11  of  ATC  Resolution  90.2.  We  are 
also  proposing  to  reverse  our  decision  in  Order  80- 
9-161  to  grant  interim  approval  and  immunity  to  the 
ATC  ban  on  travel  agent  commissions  on 
government  travel  in  ATC's  revised  sales  agency 
agreement,  which  we  then  approved  subject  to 
conditions.  By  this  order  we  propose  to  disapprove 
Agreement  CAB  28217  to  the  extent  it  established 
section  XXI.C.6  of  the  ATC  Resolution  90.3.  Finally, 
we  propose  to  disapprove  Agreement  CAB  28045-R3 
to  the  extent  it  establishes  section  (G)(7)(a)  of  lATA 
Resolution  810. 


Furthermore,  the  provision  may  be 
inimical  to  the  public  interest.  DOD  has 
alleged  that  its  plan  will  save  taxpayers 
substantial  sums.  It  indicates  that  an 
unusually  small  portion  of  government 
travelers  move  on  discount  fares.  It 
believes  that  if  it  is  permitted  to  enter 
into  an  agreement  with  a  travel  agent  to 
provide  an  unbiased  computerized 
reservation  service,  the  proportion  of 
government  travelers  moving  on 
discount  fares  will  increase  and  the 
federal  treasury  will  be  saved 
substantial  sums.' 

Interested  persons  will  be  given  30 
days  following  service  of  this  order  to 
show  cause  why  the  tentative  Hndings 
and  conclusions  set  forth  here  should 
not  be  made  final.  We  expect  such 
persons  to  support  their  objections,  if 
any,  with  detailed  answers  specifically 
setting  forth  the  findings  and 
conclusions  to  which  objection  is  taken. 
Such  objections  should  be  accompanied 
by  arguments  of  fact  or  law  and  should 
be  supported  by  legal  precedent  or 
detailed  economic  analysis.  We  intend 
to  consider  all  the  materials  certffied  to 
us  and  parties  are  encouraged  to  cite 
evidence  submitted  in  Docket  36595  and 
certified  to  the  Board  in  accordance 
with  this  order.  General,  vague  or 
unsupported  objectives  will  not  be 
entertained.  Replies  will  be  filed  with 
the  Board  within  14  days  of  the  date  on 
which  objections  are  due. 

Accordingly:  1.  We  grant  ASTA’s 
petition  for  reconsideration  of  Order  80- 
2-152,  February  28, 1980: 

2.  On  reconsideration  of  that  order  we 
reverse  our  decision  to  consolidate 
Docket  35986  into  the  Investigation  Into 
the  Competitive  Marketing  of  Air 
Transportation,  Docket  36595; 

3.  We  are  severing  the  issue  of 
whether  the  provisions  of  the  ATC  and 
lATA  agency  agreements  proscribing 
travel  agency  commissions  on 
government  travel  should  be 
disapproved  and  antitrust  immunity 
withdrawn  and  we  are  directing  the 
presiding  administrative  law  judge  in 
the  Competitive  Marketing  Investigation 
to  forward  the  pleadings,  exhibits  and 
other  submissions  of  the  parties  on  this 
issue  to  Docket  35986  forthwith: 

4.  We  grant  all  motions  for  leave  to 
file  unauthorized  documents; 

5.  ATC,  lATA  and  other  interested 
persons  are  directed  to  show  cause  why 
the  Board  should  not:  (1)  disapprove 
Agreement  CAB  27001,  to  the  extent  it 
established  the  ban  on  government 
commissions  set  out  in  paragraph  11  of 


*  DOD  places  the  savings  at  $28.5  million.  As 
such,  elimination  of  the  provision  may  result  in 
greater  use  of  discount  fares  by  DOD  or  other 
government  travelers. 


ATC  Resolution  90.2;  (2)  disapprove 
Agreement  CAB  28217  to  the  extent  it 
established  section  XXI.C.6  of  ATC 
Resolution  90.3;  (3)  disapprove 
Agreement  CAB  28045-R3  to  the  extent 
it  establishes  section  (G)(7)(a)  of  LATA 
Resolution  810;  and  (4)  otherwise  make 
final  the  tentative  findings  and 
conclusions  set  forth  here; 

6.  Any  interested  person  having 
objections  to  the  issuance  of  an  order 
making  final  these  tentative  findings  and 
conclusions  shall  within  30  days  after 
the  date  of  service  of  this  order,  file  with 
the  Board  in  Docket  35986  and  serve  on 
the  parties  named  in  paragraph  11,  a 
statement  of  objections  specifying  the 
tentative  findings  or  conclusions 
objected  to  and  providing  statistical 
data  and/or  other  evidence  to  support 
the  statement  of  objections; 

7.  Replies  to  objections  shall  be  filed 
with  the  Board  within  14  days  of  the 
date  on  which  objections  are  due  andy 
served  upon  the  persons  named  in 
paragraph  11; 

8.  Notwithstanding  paragraphs  6  and 
7,  individuals  may  submit  their  views  by 
filing  a  single  copy  with  the  Board; 

9.  If  timely  and  properly  supported 
objections  are  filed,  full  consideration 
will  be  accorded  the  matter  or  issues 
raised  before  futher  action  is  taken  by 
the  Board; 

10.  If  no  objections  are  Bled  to  this 
order,  all  further  procedural  steps  will 
be  deemed  to  have  been  waived  and  the 
Board  may  proceed  to  enter  an  order  in 
accordance  with  its  tentative  Bndings 
and  conclusions; 

11.  This  order  will  be  served  on  all 
parties  to  the  Competitive  Marketing 
Investigation,  Docket  36595;  and 

12.  This  order  shall  be  published  in 
the  Federal  Register. 

All  Members  concurred. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

Appendix  A — Official  Travel  and  the  Use  of 
Scheduled  Airlines  Traffic  (Ticket)  Offices 
(SATO’S) 

In  Report  No.  96-450  on  the  Hscal  year  1980 
Defense  Appropriations  this  committee 
directed  DOD  to  suspend  the  procurement  or 
leasing  of  all  automated  equipment  and 
travel  agency  services  pending  the 
submission  of  a  complete  report  to  this 
Committee  on  the  subject  of  travel  services. 
This  report  has  been  received  and  thoroughly 
reviewed  along  with  other  data  relating  to 
how  the  Department  of  Defense  can  most 
efficiently,  effectively  and  economically 
satisfy  its  passenger  transportation 
requirements.  (See  part  6  of  the  Hearings, 
pages  516-552). 

The  Scheduled  Airlines  Traffic  or  Ticket 
Office  (SATO)  Program  presently  provides 
the  latest  state-of-the-art  electronic  travel 
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service  to  DOD  travelers  at  141  locations  at 
little  or  no  cost  to  the  Department  of  Defense. 
The  remaining  25  SATO  locations  will 
receive  electronic  travel  service  equipment  in 
the  near  future,  again  with  little  or  no  cost  to 
DOD.  Not  only  do  the  SATO’s  provide  “one- 
call”  electronic  travel  services,  but  they  are 
expanding  upon  these  services  to  include 
management  information  reports  in  order  to 
facilitate  an  improved  traffic  management 
function  within  the  DOD.  This  management 
information  system  is  being  implemented  at 
minimal  costs  to  the  Department,  compared 
to  the  appropriated  funds  which  would  be 
expended  to  effect  DOD  plans  for  a  Standard 
Travel  Advance  Reservation  System 
(STARS)  and  the  procurement  of  in-house 
DOD  electronic  reservation  and  ticketing 
equipment.  There  is  little  or  no  data  available 
to  support  the  DOD  contention  that 
signihcant  savings  in  travel  expenses  will 
result  from  operating  its  own  ADP  equipment 
and/or  relying  on  travel  agents  to  handle 
tickets  and  accommodations.  The  DOD 
reports  that  it  will  provide  the  Committee 
cost  information  when  it  is  provided  to  the 
Civil  Aeronautics  Board. 

“As  a  result  of  the  present  and  expanded 
service  being  provided  through  the  SATO’s. 
the  Committee  does  not  believe  that  the 
Department  of  Defense  should  duplicate 
these  existing  services,  but  continue  to  work 
with  the  scheduled  airline  industry  to  further 
improve  the  SATO  system  and  to  insure  that 
the  lowest  possible  fare  is  obtained. 

“The  Committee  does,  however, 
recommend  that  DOD  purchase  teleticketing 
machines  for  those  installations  which  do  not 
have  SATO's  and  where  the  DOD  can  certify 
that  such  purchase  will  result  in  net  savings. 
The  Committee  also  agrees  that  a  test  using 
travel  agents  (Commercial  Ticket  Office, 
CTO)  to  process  government  travel  request 
should  be  conducted  if  CAB  can  be 
persuaded  to  overturn  an  air  traffic 
conference  resolution  prohibiting  the 
payment  of  a  commission  to  travel  agents 
handling  official  government  travel.  Also, 
approval  of  the  GAO  is  required  since  it  has 
in  force  a  special  prohibition  on  the  use  of 
travel  agents  to  manage  official  travel.  After 
these  approvals  have  been  obtained  the  test 
plan  should  be  submitted  to  the  Committee 
for  study  prior  to  implementation.” 

[FR  Doc.  8(M0eS6  Filed  12-30-80;  8:45  am] 

BILUNQ  CODE  6320-01-11 


DEPARTMENT  OF  COMMERCE. 

International  Trade  Administration 

Exemption  of  Foreign  Air  Carriers 
From  Customs  Duties  and  Taxes; 
Request  for  Finding  of  Reciprocity 
(Kuwait) 

Notice  is  hereby  given  that  the 
Department  of  Commerce  is  undertaking 
to  determine  whether,  pursuant  to 
sections  309  and  317  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1309  and 
1317),  and  section  4221  of  the  Internal 
Revenue  Code  of  1954,  as  amended  (26 
U.S.C.  4221),  the  Government  of  Kuwait 


allows  substantially  reciprocal  customs 
and  tax  exemptions  to  aircraft  of  U.S. 
registry  in  connection  with  international 
commercial  operations  to  those 
exemptions  granted  to  aircraft  of  foreign 
regisby  under  the  aforementioned 
statutes.  The  basis  of  this  undertaking  is 
a  request  by  Kuwait  Airways  for  a 
finding  of  such  reciprocity. 

The  above-cited  statutes  provide 
exemptions  for  aircraft  of  foreign 
regis^  from  payment  of  import  duties 
and  certain  internal  revenue  taxes  on 
the  import  or  purchase  of  supplies  in  the 
United  States  for  such  aircraft  in 
connection  with  their  international 
commercial  operations.  “Supplies”  as 
used  in  this  context  indicates  a  wide 
range  of  articles  used  by  aircraft  in 
international  operations,  including  fuel 
and  lubricants,  spare  parts,  consumable 
supplies,  and  ground  handling  and 
support  equipment.  These  exemptions 
apply  upon  a  finding  by  the  Secretary  of 
Commerce,  or  his  designee,  and 
communicated  to  the  Department  of  the 
Treasury,  that  such  country  allows,  or 
will  allow,  “substantially  reciprocal 
privileges”  to  aircraft  of  U.S.  registry 
with  respect  to  imports  or  purchases  of 
such  supplies  in  that  country. 

Interested  parties  are  invited  to 
submit  their  views  and  comments  in 
writing  concerning  this  matter  to  Mr. 
Abraham  Katz,  Assistant  Secretary  for 
International  Economic  Policy,  Room 
3830B,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  All  submissions 
should  be  made  in  five  copies  and 
should  be  received  no  later  than  thirty 
days  from  the  date  of  this  notice. 

Copies  of  all  written  comments 
received  will  be  available  for  public 
inspection  between  the  hours  of  8:30 
a.m.  and  5  p.m.,  Monday  through  Friday, 
in  the  Freedom  of  Information  Records 
Inspection  Facility,  International  Trade 
Administration,  Room  3102,  Department 
of  Commerce,  Washington,  D.C. 

It  is  suggested  that  those  desiring 
additional  information  contact  Mr.  C. 
William  Johnson,  International  Services 
Division,  Office  of  International 
Finance,  Investment  and  Services,  Room 
2204,  Washington,  D.C.  20230,  or  call 
area  code  202-377-5012. 

Abraham  Katz, 

Assistant  Secretary  for  International 
Economic  Policy. 

(FR  Doc.  80-40575  Filed  12-30-80;  8:45  am] 

8ILUNG  CODE  3510-25-M 


Steel  Trigger  Price  Mechanism 

agency:  U.S.  Department  of  Commerce, 
International  Trade  Administration. 


Preclearance  Requests 

summary:  This  notice  is  to  advise  the 
public  which  companies  have  applied 
for  preclearance,  under  the  preclearance 
procedures,  in  addition  to  those 
published  on  November  24  in  the 
Federal  Register  (45  FR  77500). 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Lynn  Holec,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230  (202)  377-3793. 

The  Department  of  Commerce  uses 
trigger  prices  to  monitor  imports  of  steel 
mill  products  into  the  U.S.  Sales  below 
trigger  price  indicate  possible  sales  of 
the  subject  merchandise  at  less  than  fair 
value  within  the  meaning  of  Title  Vn, 
Tariff  Act  of  1930,  as  amended.  In  those 
instances,  where  imports  appear  to  be 
priced  at  less  than  fair  value,  the 
Secretary  of  Commerce  may  exercise  his 
authority  to  self-initiate  antidumping 
investigations. 

The  Department  of  Commerce 
recognizes,  however,  that  there  may  be 
certain  manufacturers/exporters  that 
can  produce  and/or  export  steel  to  the 
U.S.  at  prices  below  the  TPM  wdiich  are 
not  at  less  than  fair  value.  Where  diis  is 
the  case,  the  foreign  producer/exporter 
can  avoid  the  risk  of  a  TPM  initiated 
antidiunping  investigation  by  requesting 
preclearance  and  cooperating  with  the 
Department’s  preclearance  review  of  the 
producer’s/exporter’s  production  costs 
and  pricing  practices. 

A  number  preclearance  requests  have 
already  been  filed  and  were  published 
on  November  24  in  the  Federal  Re^ster 
(45  FR  77501).  A  list  of  those  companies 
which  have  subsequently  requested 
preclearance  follows  in  Table  I. 

Any  additional  requests  for 
preclearance  should  be  filed  with  the 
U.S.  Department  of  Commerce, 
International  Trade  Administration. 
Import  Administration,  Office  of 
Compliance,  Room  1001,  Washington, 
D.C.  20230.  The  request  may  cover  any 
of  the  categories  in  the  trigger  price 
manual  published  by  the  U.S. 
Department  of  Commerce  for  the  fourth 
quarter  of  1980.  Notice  of  and 
opportunity  to  comment  on  a 
preclearance  request  will  be  published 
in  the  Federal  Register. 

Dated;  December  24, 1980. 

John  Greenwald, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

Company  and  Products 

Central  Wire  Industries,  Ltd. — Stainless  Steel 

Wire. 

Interprovincial  Steel  and  Pipe  Corporation 

Ud. — Sheets,  Plates,  Pipe  and  Tube. 
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Jensen  Steel  Limited — ^Bars,  Sheets, 
Structurals,  Plates,  Pipe  and  Tube. 

Mutual  Steel  Corporation — Structurals,  Bars, 
Pipe  and  Tubing,  Plates,  Sheets. 

Niagarasteel  Service  Centre — Structiu-als, 
Plates,  Rail  and  Track  Accessories,  Bars, 
Pipe  and  Tubing.  Sheets. 

Vallance  Brown  &  Co.  Limited — Bars, 
Structurals,  Plates,  Sheets. 

Prudential  Steel  Ltd. 

Russelsteel — ^Bars,  Structurals,  Sheets,  Plates, 
Tubes,  Pipe,  Wire. 

Union  Draw  Steel  Co.,  Ltd. — Bars. 

Bridge  &  Tank — Structural  Shapes,  Plates, 
Bars,  Sheets. 

Acier  Casteel  Inc. — ^Plate,  Structurals,  Bars, 
Pipe. 

Casteel  Inc. — ^Plate,  Structurals,  Bars,  Pipe. 

Titan  Steel  &  Wire  Co.,  Ltd. — ^Nails,  Wire. 

|FR  Doc.  80-40568  Filed  12-30-80;  8:45  am] 

BILUNQ  CODE  3S10-25-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Modification  to 
Permit  No.  217;  Dr.  Bruce  R.  Mate, 
Oregon  State  University 

On  November  18, 1980,  Notice  was 
published  in  the  Federal  Register  (45  FR 
76216)  that  a  request  for  modification  of 
Permit  No.  217  had  been  received  by  the 
National  Marine  Fisheries  Service  from 
Dr.  Bruce  Mate,  Oregon  State 
University. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  the  Scientific  Research 
Permit  No.  217  issued  to  Dr.  Bruce  R. 
Mate,  Marine  Science  Center,  School  of 
Oceanography,  Oregon  State  University, 
Newport,  Oregon  97365  on  December  27, 
1977  (43  FR  30)  and  as  modified  on 
February  7, 1978  (45  FR  5035)  and  on 
September  21, 1979  (45  FR  54748),  is 
further  modified  as  follows: 

A  new  section  A-3  is  added  as 
follows: 

"3.  The  Holder  is  authorized  to  conduct 
experiments  involving  the  acoustical 
harassment  of  harbor  seals  as  described  in 
supplemental  documents  to  the  application." 

This  modification  became  effective  on 
December  22, 1980. 

The  modification  and  related 
documents  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street,  NW., 
Washington,  D.C.;  and 
Regional  Director,  National  Marine 
Fisheries  Service,  Northwest  Region, 

■  1700  Westlake  Avenue  North,  Seattle, 

Washington  98109. 


Dated:  December  22, 1980. 

William  H.  Stevenson, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

|FR  Doc.  80-40652  Filed  12-30-80;  8:45  am) 

BILLING  CODE  3S10-22-M 


Marine  Mammals;  Modification  of 
Permit  No.  288;  Craig  N.  McLean  and 
Steven  R.  Morello. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  §  216.33(d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  the  Scientific  Research 
Permit  No.  2M  issued  to  Craig  N. 
McLean,  352  Riverside  Avenue, 
Rutherford,  New  Jersey  07070,  and 
Steven  R.  Morello,  182  Michigan 
Avenue,  Paterson,  New  Jersey  07503  on 
July  24, 1980  (45  FR  50621),  is  modified 
as  follows: 

Section  B-5  is  deleted  and  replaced  by 
the  following  new  Section: 

5.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  until  December  31, 
1981. 

This  modification  became  effective  on 
December  22, 1980. 

The  Permit  as  modified  and 
documentation  pertaining  to  the 
modiHcation  is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW,  Washington, 
D.C.;  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Region,  14 
Elm  Street,  Federal  Building,  Gloucester, 
Massachusetts  01930. 

Dated:  December  22, 1980. 

William  H.  Stevenson, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  80-40690  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  3S10-22-M 


Marine  Mammals;  Modification  of 
Permit  No.  208;  Ocean  Research  and 
Education  Society,  Inc. 

Notice  is  herey  given  that  pursuant  to 
the  provisions  of  §  §  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  the  Scientific  Research 
Permit  No.  208  issued  to  the  ocean 
Research  and  Education  Society,  Inc.,  64 
Commercial  Wharf,  Boston, 
Massachusetts  on  December  23, 1977,  is 
modified  a  follows: 

1.  Section  B-8  is  deleted  and  replaced 
by; 

8.  This  Permit  is  valid  with  respect  to  the 


activities  authorized  under  Sections  A-2  and 
A-3  until  December  31, 1983. 

This  modiHcation  is  effective  on 
December  22, 1980. 

The  permit  as  modified,  and 
documentation  pertaining  to  the 
modification  is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
D.C.; 

Regional  Director,  National  Marine 
Fisheries  Service,  Southeast  Region, 

9450  Koger  Boulevard,  St.  Petersburg, 
Florida  33702: 

Regional  director.  National  Marine 
Fisheries  Service,  Southwest  Region,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731; 

Regional  Director,  National  Marine 
Fisheries  Service,  Northwest  Region, 
1700  Westlake  Avenue,  North,  Seattle, 
Washington  98109; 

Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Region,  14 
ELm  Street,  Federal  Building, 

Gloucester,  Massachusetts  01930;  and 
Regional  director.  National  Marine 
Fisheries  Service,  Alaska  Region,  P.O. 
Box  1668,  Juneau,  Alaska  99802. 

Dated:  December  22, 1980. 

William  H.  Stevenson, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  80-40691  Filed  12-30-80;  8:45  am] 

BILLING  CODE  3510-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Water  in  Southwest  Asia;  Change  in 
Meeting  Date 

The  Defense  Science  Board  Task 
Force  on  Water  in  Southwest  Asia 
meeting  scheduled  for  14-15  January 
1981  at  the  Pentagon,  Arlington, 

Virginia,  as  published  in  the  Federal 
Register  (Vol.  45,  No.  246,  dated  Friday, 
December  19, 1980,  FR  Doc.  80-39433) 
has  been  changed  to  21-22  January  1981. 
In  all  other  respects,  the  original  notice 
cited  above  remains  the  same. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

December  23, 1980. 

(FR  Doc.  80-40606  Filed  12-30-80:  8:45  am] 
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Defense  Science  Board  Task  Force  on 
the  M-X  Environmental  Impact 
Statement;  Advisory  Committee 
Meeting 

The  Defense  Science  Board  Task 
Force  on  the  Environmental  Impact 
Statement  for  the  M-X  Program  will 
meet  in  closed  session  on  January  14-15, 
1980  in  the  Pentagon,  Arlington, 

Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  Scientific  and  Technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

At  its  meeting  on  January  14-15, 1981 
the  Defense  Science  Board  Task  Force 
on  the  EIS  for  the  MX  Program  will 
review  the  basic  design  and  operation  of 
the  entire  MX  system,  the  threat  to 
which  the  system  is  designed  to 
respond,  how  the  system  fits  into  our 
overall  defense  posture,  and  other 
relevant  introductory  material  necessary 
for  the  Task  Force  review  of  the  EIS.  A 
substantial  part  of  this  information  to  be 
presented  on  design,  operation,  threat, 
and  defense  posture  is  classified. 

In  accordance  with  5  U.S.C.  App.  1 
10(d]  (1976),  it  has  been  determined  that 
this  Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1976),  and  that 
accordingly,  Ais  meeting  will  be  closed 
to  the  public. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

December  22, 1980. 

(FR  Doc.  80-40605  Filed  12-30-80;  8:45  am] 

8IUJNG  CODE  3810-70-M 


DEPARTMENT  OF  EDUCATION 

Fund  for  the  Improvement  of 
Postsecondary  Education;  Meeting 

agency:  Fund  for  the  Improvement  of 
Postsecondary  Education. 
action:  Notice'of  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  Board  of  Advisors  to  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  Sec.  10(a)(2)). 

DATES:  January  14, 1960,  5:00  p.m.  to  9:00 
p.m.;  January  15, 1980,  9:00  a.m.  to  5:00 
p.m. 


ADDRESS:  University  of  California- 
Berkeley,  Berkeley,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arturo  Madrid,  Director,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202  (202-245-8091). 
SUPPLEMENTARY  INFORMATION:  The 
Board  of  Advisors  to  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  was  established  under 
Section  404  of  the  General  Education 
Provisions  Act.  The  Board  of  Advisors 
to  the  Fund  was  established  to: 

Recommend  to  the  Director  of  the  Fund,  the 
Assistant  Secretary  for  Educational  Research 
and  Improvement,  and  the  Secretary 
priorities  for  funding  and  the  approval  or 
disapproval  of  grants  and  contracts  of  a  given 
kind  or  over  a  designated  amount. 

The  meeting  of  the  Board  shall  be 
open  to  the  public. 

The  Proposed  Agenda  Includes: 
Advising  on  significant  issues  and 
policies  in  postsecondary  education. 
Specifically: 

— How  large  institutions  can  provide 
quality  services  for  postsecondary 
learners. 

— Relationship  of  federal  and  state 
support. 

— How  the  Fund  can  work  with  the 
entire  postsecondary  system  of  a 
state. 

Records  shall  be  kept  of  all  Board 
proceedings,  and  shall  be  available  for 
public  inspection  at  the  Fund  for  the 
Improvement  of  Postsecondary 
Education,  400  Maryland  Avenue,  SW, 
Room  3123,  Washington,  D.C.  20202, 
between  the  hours  of  8:00-4:30 
weekdays,  except  Federal  Holidays. 

Dated:  December  23, 1980. 

F.  James  Rutherford, 

Assistant  Secretary,  Educational  Research 
and  Improvement. 

[FR  Doc.  80-40624  Filed  12-30-80: 8:45  am] 

BILLING  CODE  4000-01-M 

Office  of  the  Assistant  Secretary  for 
Management 

Authority  Delegation;  Certify  True 
Copies  of  Department  of  Education 
Records 

agency:  Department  of  Education. 
ACTION:  Notice  of  redelegation  of 
authority  to  certify  true  copies  of 
Department  of  Education  records. 

summary:  On  May  30, 1980,  the 
Secretary  of  Education  delegated  to  the 
Assistant  Secretary  for  Management  the 
authority  to  certify  true  copies  of 
Department  of  Education  records  and  to 
cause  the  Departmental  Seal  to  be 
affixed  to  those  records. 


On  August  20, 1980,  the  Assistant 
Secretary  for  Management  redelegated 
that  authority  to  various  Departmental 
officers. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  the  redelegation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Stack,  Director,  Division  of 
Organization  Development/Delegation 
Control  Officer,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(Room  4525  Switzer  Building), 
Washington,  D.C.  20202.  Telephone: 
(202)426-7250. 

Notice  of  Redelegation  of  Authority  To 
Certify  True  Copies  of  Department  of 
Education  Records  and  To  Affix  the 
Department  Seal 

By  the  authority  the  Secretary  of 
Education  vested  in  me  on  May  30, 1980, 

1  have  redelegated  to  the  officers  listed 
below  the  following  authority — 

(a)  To  certify  true  copies  of  any  books, 
records,  papers,  other  documents  on  file 
in  the  Department,  or  of  extracts  from 
these  documents: 

(b)  To  certify  that  true  copies  are 
copies  of  the  entire  file; 

(c)  To  certify  the  complete,  original 
record  of  a  Department  file; 

(d)  To  certify  that  Department  files  do 
not  contain  particular  records;  and 

(e)  To  cause  the  Seal  of  the 
Department  to  be  afilxed  to  these 
certifications. 

To  whom  delegated  Area  oi  autlNxity 

General  Counsel  Department 

Inspector  General _ _  Department 

Executive  Secretary..„_ _ Offices  of  the  Deputy  Under 

Secretaries. 

Office  of  Public  Affairs. 

Office  of  Legistatioa 
Office  of  Planning  and 
Budget 

Office  of  NorvPubHc  Educa- 
tioa 

Controller. .  Office  of  Management 

Deputy  Assistant  Secretary  Office  of  Management 
for  Evaluation  and  Program 
Management 

Deputy  Assistant  Secretary  Office  of  Management 
for  Human  Resources. 

Assistant  Secretary  for  Civil  Office  of  Civil  Rights. 

Rights. 

Assistant  Secretary  for  Ele-  Office  of  Elementary  arid 
mentary  and  Secondary  Secondary  Education. 

Education. 

Assistant  Secretary  for  Post-  Office  of  Postsecondary  Edu- 
secondary  Educatioa  cation. 

Assistant  S^etary  for  Voca-  Office  of  Vocational  and 
tional  and  Adult  Education.  Adult  Educatioa 

Assistant  Secretary  for  Spe-  Office  of  Special  Education 
cial  Education  and  Reha-  and  Rehabilitative  Serv- 

bilitative  Services.  ices. 

Assistant  Seaetary  for  Edu-  Office  of  Educational  Re- 
cational  Research  and  Im-  search  and  Improvement 

provement 

Director  of  Bilingual  Educa-  Office  of  the  Director  of  Bilin- 
tion  and  Minority  Lan-  gual  Education  and  Minor- 

guages  Affairs.  ity  Lan^rages  Affairs. 

Administrator  of  Education  OffiM  of  Education  for  Over- 
for  Overseas  DeperKfents.  seas  Dependents. 

This  authority  may  be  redelegated. 
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Dated;  December  17, 1980. 

John  Gabusi, 

Assistant  Secretary  for  Management 

|FR  Doc.  80-40520  Filed  12-00-80: 8:45  am] 

BILUNO  CODE  4000-01-M 

Office  of  Secretary 

Authority  Delegations;  Certify  True 
Copies  of  Department  of  Education 
Records 

agency:  Department  of  Education. 

action:  Notice  of  delegation  of  authority 
to  certify  true  copies  of  Department  of 
Education  records. 

summary:  On  May  30, 1980,  the 
Secretary  delegated  to  the  Assistant 
Secretary  for  Management  the  authority 
to  certify  true  copies  of  Department  of 
Education  records  and  to  cause  the 
Departmental  Seal  to  the  affixed  to 
those  records. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  that  delegation. 

FOR  FURTHER  INFORMATION:  Thomas 
Stack,  Director,  Division  of  Organization 
Development/Delegation  Control 
Officer,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  (Room  4525 
Switzer  Building]  Washington,  D.C. 
20202.  Telephone  (202)  426-7250. 

Notice  of  Delegation  of  Authority  To 
Certify  True  Copies  of  Department  of 
Education  Records  and  To  AfHx  the 
Departmental  Seal 

By  the  authority  vested  in  me  under 
Pub.  L.  96-88 1  have  delegated  to  the 
Assistant  Secretary  for  Management  the 
authority — 

(a)  To  certify  true  copies  of  any  books, 
records,  papers,  other  documents  on  file 
in  the  Department,  or  of  extracts  from 
such  documents; 

(b)  To  certify  true  copies  are  copies  of 
the  entire  file; 

(c)  To  certify  the  complete,  original 
record  of  a  Department  file; 

(d)  To  certify  that  Department  files  do 
no  contain  particular  records;  and 

(e)  To  cause  the  Seal  of  the 
Department  to  be  affixed  to  these 
certifications. 

The  Assistant  Secretary  for 
Management  may  redelegate  this 
authority. 

Dated:  December  23, 1980. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

|FR  Doc.  80-40519  Filed  12-30-80;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Solar 
Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Consumer  Product  Test 
Procedures  From  Hydro  Therm,  Inc. 
(Case  No.  F-002) 
agency:  Department  of  Energy. 
summary:  The  energy  conservation 
program  for  consumer  products,  other 
than  automobiles,  was  established 
pursuant  to  the  Energy  Policy 
Conservation  Act.  The  Department  of 
Energy  (DOE)  has  amended  the 
Department’s  regulations  for  the  energy 
conservation  program  for  consumer 
products  by  allowing  the  Assistant 
Secretary  for  Conservation  and  Solar 
Energy  temporarily  to  waive  test 
procedure  requirements  for  a  particular 
covered  product  (45  FR  64108,  Sept.  26, 
1980).  Waivers  may  be  granted  when 
characteristics  of  the  product  prevent 
use  of  the  prescribed  test  procedures  or 
lead  to  results  that  provide  materially 
inaccurate  comparative  data.  Pursuant 
to  paragraph  (b)  of  §  430.27  of  the  Code 
of  Federal  Regulations,  DOE  is  required 
to  publish  in  the  Federal  Register  all 
received  Petitions  for  Waiver  and 
supporting  documents  from  which 
confidential  information  has  been 
deleted  in  accordance  with  10  CFR 
1004.11.  Also,  DOE  is  required  to  solicit 
comments  data  and  information  with 
respect  to  the  determination  of  the 
petition. 

DATES:  DOE  will  accept  comments,  data, 
and  information  no  later  than  January 
30, 1981. 

ADDRESS:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Solar  Energy,  Case  No.  D-OOl,  Mail  Stop 
GH-068,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 

Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Smith,  U.S.  Department  of 
Energy  Office  of  Conservation  and  Solar 
Energy,  Room  GH-065,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585,  (202)  252- 
9127.  Eugene  Margolis,  Esq.,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  Room  6B-128,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  D.C.  20585,  (202)  252- 
9526. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  21, 1980,  Hydro  'Therm, 
Inc.  filed  a  Petition  for  Waiver  from  the 
DOE  test  procedures  for  consumer 


products.  Specifically,  the  petitioner 
believes  that  the  use  of  the  existing 
furnace  test  procedure  will  lead  to 
results  that  provide  materially 
inaccurate  comparative  data  when  these 
test  procedures  are  applied  to  a 
particular  design  of  furnace 
manufactured  by  Hydro  Therm,  Inc. 

In  consideration  of  the  foregoing  and 
in  accordance  with  the  provisions  of 
§  430.27(b)  of  Chapter  11  of  Title  10, 

Code  of  Federal  Regulations,  DOE  is 
hereby  publishing  the  "Petition  for 
Waiver”  in  the  Federal  Register  in  its 
entirety.  The  petition  contains  no 
confidential  information.  DOE  is  hereby 
soliciting  comments,  data  and 
information  respecting  the 
determination  of  the  petition. 

The  actual  petition  for  waiver  from 
Hydro  Therm,  Inc.  was  inadvertently  • 
ommitted  from  the  Federal  Register 
publication  of  December  17, 1980  (45  FR 
82988).  This  notice  corrects  this  error  by 
including  the  Hydro  Therm  petition  for 
waiver  in  today’s  publication. 

Issued  in  Washington,  D.C.,  December  22, 
1980. 

Maxine  Savitz, 

Deputy  Assistant  Secretary  for  Conservation 
and  Solar  Energy, 

November  21, 1980. 

Re:  Petition  for  Waiver,  10  CFR  430.27. 

Gentlemen:  1.  Petition  For  Waiver. 

This  is  a  petition  for  a  waiver  from  the  test 
procedure  specified  in  Appendix  N  to 
Subpart  B  contained  in  10  CFR  Part  430,  as' 
amended  on  August  12, 1980,  as  it  applies  to  a 
pulse  combustion  boiler  produced  and  sold 
by  Hydrotherm,  Inc.  (“Petitioner").  Appendix 
N  to  Subpart  B  specifies  the  test  procedures 
which  manufacturers  of  furnaces  are  required 
to  utilize  in  determining  the  relative  energy 
efficiency  of  each  furnace  which  they 
produce.  Section  430.24(n)  of  Subpart  B 
prohibits  a  furnace  manufacturer  from 
making  any  representation  with  respect  to 
the  energy  efficiency  of  its  products  unless 
such  representation  is  based  on  the  results 
obtained  from  the  testing  procedures 
specified  in  Appendix  N  to  Subpart  B. 

2.  General  Description  Of  Petitioner's 
Business. 

Since  1953,  Petitioner  has  manufactured 
conventional,  cast  iron  boilers  and  hydronic 
baseboards  for  sale  to  residential, 
commercial  and  industrial  markets  through 
sales  representatives,  plumbing  wholesalers 
and  installers.  In  July  1979,  following  a 
product  development  program  begun  in  1977, 
Petitioner  began  the  production  and 
marketing,  under  the  trademark  Hydro- 
Pulse'’^,  of  a  new  boiler  which  operates  on 
the  pulse  combustion  principle.  In  tests 
conducted  by  Petitioner,  the  Hydro-Pulse 
boiler  consistently  achieved  an  energy 
efficiency  of  more  than  91  percent.  This  has 
been  coi^irmed  in  tests  conducted  by  the 
American  Gas  Association  Laboratories 
(“AGA”).  Petitioner’s  Hydro-Pulse  boiler  was 
the  first  and  remains  the  only  pulse 
combustion  boiler  on  the  market.  To  date. 
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Petitioner  has  sold  approximately  3200  such 
boilers  and  presently  has  approximately  2400 
in  inventory. 

3.  Previous  Application  For  Exception. 

On  January  25, 1979,  following  the  grant  of 

a  stay  by  the  Department  of  Energy  (“DOE") 
on  January  3, 1979,  Petitioner  filed  an 
Application  for  Exception  with  the  Office  of 
Hearings  and  Appeals  from  the  provisions  of 
10  CFR  Part  430  as  it  applied  to  the  Hydro- 
Pulse  boiler.  The  .basis  for  the  Application  for 
Exception  was  that  the  test  procedures 
provided  for  in  Part  430  were  designed  to 
apply  to  conventional  boilers  and,  because  of 
certain  features  in  the  design  of  a  pulse 
combustion  boiler,  did  not  provide  an 
accurate  measure  of  energy  efficiency  when 
applied  to  a  pulse  combustion  boiler  and  that 
unless  an  exception  were  granted  Petitioner 
would  experience  gross  inequity  and  serious 
hardship.  The  exception  was  granted  on 
February  12, 1979,  to  remain  in  effect  until 
new  test  procedures  applicable  to  pulse 
combustion  boilers  were  issued  by  DOE. 

Such  new  test  procedures  were  issued  by 
DOE  on  August  12, 1980,  effective  September 
11, 1980. 

4.  DOE  Test  Does  Not  Adequately  Measure 
Condensate. 

At  the  time  of  receipt  of  the  proposed  new 
test  procedures  early  in  1980,  Hydrotherm  did 
not  have  available  appropriate  test  facilities 
to  conduct  such  new  test.  Subsequently, 
when  it  was  able  to  conduct  such  test,  it 
became  evident  that  the  new  DOE  test 
procedure  did  not  accurately  measure  the 
significant  increment  of  efficiency  which  is 
achieved  by  a  Hydro-Pulse  boiler  in  the 
extraction  of  latent  heat  by  the  condensation 
of  water  vapor  contained  in  flue  gases.  The 
DOE  test  infers  condensate  from  an  average 
flue  temperature.  The  DOE  test  as  appplied  to 
a  Hydro-Pulse  boiler  either  understates  the 
amount  of  condensate  or  indicates  that  there 
is  no  condensate  when,  in  fact,  a  significant 
amount  of  condensate  has  been  collected. 

The  magnitude  of  the  discrepancy  is  between 
1  and  2  percentage  points  in  relative 
efficiency.  Petitioner  then  requested  the  AGA 
to  conduct  the  DOE  test  on  t^ee  Hydro-Pulse 
boilers.  The  results  of  the  AGA  tests 
confirmed  the  existence  and  magnitude  of  the 
discrepancy  and  were  received  by  Petitioner 
on  or  about  August  27, 1980. 

5.  DOE  Test  Is  Unfair  To  Petitioner. 

The  introduction  of  the  Hydro-Pulse  boiler 
represents  a  State  of  the  art  effort  by 
Petitioner  to  develop  and  produce 
significantly  more  energy  efficient  boilers  and 
to  educate  and  persuade  consumers  of  the 
benefits  and  desirability  of  purchasing  such 
boilers  in  preference  to  comparably  rated 
convential  and  less  expensive  ones.  When 
making  this  purchasing  decision,  the 
overriding  consideration  is  energy  efficiency, 
and  this,  virtually  alone,  will  determine  if  a 
consumer  is  willing  to  pay  more  to  purchase 
this  novel  type  of  boiler.  In  this  context  it 
would  be  difficult  to  exaggerate  the 
importance  to  Petitioner  of  being  able  to 
accurately  represent  the  full  energy  efficiency 
value  of  the  Hydro-Pulse  boiler.  The  present 
DOE  test  as  conducted  by  Petitioner  and 
independently  by  the  AGA  indicates  an 
energy  efficiency  for  the  Hydro-Pulse  boiler 
of  approximately  89  percent.  The  more 


accurately  measured  energy  efficiency  of  the 
Hydro-Pulse  boiler  using  the  method 
described  below  is  approximately  91  percent. 
Based  on  its  marketing  experience  thus  far. 
Petitioner  believes  that  this  differential  will 
be  crucial  to  its  ability  successfully  to 
continue  marketing  the  Hydro-Pulse  boiler.  If 
Petitioner  is  denied  the  opportunity  to 
accurately  represent  the  full  energy  efficiency 
value  of  the  Hydro-Pulse  boiler,  it  will  suffer 
a  gross  inequity  and  a  serious  hardship,  in 
that  it  will  be  placed  at  a  severe  and 
unwarranted  competitive  disadvantage  and 
its  ability  to  recover  its  substantial 
development  costs  will  be  irreparably 
impaired. 

6.  Proposed  Use  Of  Alternative  Method. 

At  a  meeting  held  at  the  National  Bureau  of 
Standards  (“NBS”)  on  October  30, 1980, 
attended  by  representatives  of  DOE,  NBS, 
AGA  and  Petitioner,  the  problem  described 
herein  was  discussed.  Based  on  that 
discussion,  it  was  agreed  the  AGA  would 
prepare  and  submit  to  NBS  data  supporting  a 
method  for  meauring  condensate  produced  by 
pulse  combustion  boilers.  Such  data  were 
submitted  by  AGA  with  a  letter  to  NBS  dated 
November  11, 1980.  Petitioner  believes  that 
the  method  described  in  the  AGA  submission 
provides  a  more  accurate  measurement  of  the 
condensate  which  occurs  in  a  pulse 
combustion  boiler  and  which  results  in  a 
significant  increment  in  energy  efficiency. 
Petitioner,  therefore,  respectfully  requests 
that  it  be  granted  a  waiver  from  the 
requirement  that  it  comply  with  the  test 
procedures  specffied  in  10  CFR  Part  430,  and 
that  in  lieu  thereof  it  be  permitted  to  use  the 
method  described  in  the  AGA  submission  to 
NBS.  SpeciHcally,  the  Petitioner  proposes  to 
follow  the  present  DOE  procedure  for 
condensing  boilers  using  heat  up  and  cool 
down  tests  and  to  calculate  the  efficiency 
assuming  no  condensate  (Cl -1-1.0).  The  test 
would  be  continued  through  three  standard 
cycles  of  9.5  minutes  on  and  33  minutes  off 
per  cycle  and  the  condensate  collected  and 
weighed.  The  amount  of  condensate  collected 
would  be  converted  into  the  amount  of  heat 
released  and  this  would  be  expressed  as  a 
percentage  of  the  input  and  added  to  the 
efficiency  as  calculated  from  the  flue  loss  on 
a  non-condensing  dry  basis. 

7.  Public  Policy. 

Petitioner  believes  that  the  nation's  energy 
conservation  policy  will  be  best  served  by 
the  granting  of  this  waiver,  since  the  use  of 
the  proposed  method  will  effectively 
encourage  a  greater  number  of  potential 
customers  to  purchase  more  energy  efficient 
boilers  and  will  better  enable  the 
manufacturer  to  recover  the  substantial  costs 
of  development 

If  any  additional  information  is  needed, 
please  contact  Mr.  A.  B.  Chadwick  at  201- 
768-5500  or  the  undersigned. 

Respectfully  submitted. 

Hydrotherm,  Inc. 

Thomas  L.  Flattery, 

Vice  President. 

|FR  Doc.  80.40694  Filed  12-30-80;  8.4S  am) 
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Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Consumer  Product  Test 
Procedures  From  Norris  Industries 
(Case  No.  D-001) 

agency:  Department  of  Energy. 
summary:  The  energy  conservation 
program  for  consumer  products,  other 
than  automobiles,  was  established 
pursuant  to  the  Energy  Policy 
Conservation  Act.  The  Department  of 
Energy  (DOE)  has  amended  the 
Department’s  regulations  for  the  energy 
conservation  program  for  consumer 
products  by  allowing  the  Assistant 
Secretary  for  Conservation  and  Solar 
Energy  temporarily  to  waive  test 
procedure  requirements  for  a  particular 
covered  product  (45  FR  64108,  Sept.  26, 
1980).  Waivers  may  be  granted  when 
characteristics  of  the  product  prevent 
use  of  the  prescribed  test  procedures  or 
lead  to  results  that  provide  materially 
inaccurate  comparative  data.  Pursuant 
to  paragraph  (b)  of  §  430.27  of  the  Code 
of  Federal  Regulations,  DOE  is  required 
to  publish  in  the  Federal  Register  all 
received  Petitions  for  Waiver  and 
supporting  docmnents  from  which 
confidential  information,  as  determined 
by  DOE,  has  been  deleted  in  accordance 
with  and  10  CFR  1004.11.  Also,  DOE  is 
required  to  solicit  comments,  data  and 
information  with  respect  to  the 
determination  of  the  petition. 

OATES:  DOE  will  accept  comments,  data, 
and  information  no  later  than  January 
30, 1981. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Solar  Energy,  Case  No.  D-001,  Mail  Stop 
GH-068,  Forrestal  Building,  1000 
Independence  Avenue,  SW. 

Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Smith.  U.S.  Department  of 
Energy  Office  of  Conservation  and  Solar 
Energy,  Room  GH-065,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  D.C.  20585,  (202)  252- 
9127.  Eugene  Margolis,  Esq.,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  Room  6B-128,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  D.C.  20585,  (202)  252- 
9526. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  5, 1980,  Norris 
Industries  filed  a  Petition  for  Waiver 
from  the  DOE  test  procedures  for 
consumer  products.  SpeciHcally,  the 
petitioner  believes  that  the  use  of  the 
existing  dishwasher  test  procedure  will 
lead  to  results  that  provide  materially 
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inaccurate  comparative  data  when  these 
test  procedures  are  applied  to  a 
particular  design  of  dishwasher 
manufactured  by  Norris  Industries.  Also 
on  the  same  date,  Norris  Industries  filed 
a  “request  for  confidential  treatment  of 
information  contained  in  the  petition  for 
waiver.”  The  petitioner  believes  the 
request  for  conHdential  treatment  is 
justiHed  in  accordance  with  the 
applicable  provisions  of  10  CFR  1004.11. 

In  consideration  of  the  foregoing  and 
in  accordance  with  the  provisions 
§  430.27(b]  of  Chapter  II  of  Title  10,  Code 
of  Federal  Regulations,  DOE  is  hereby 
publishing  the  “Petition  for  Waiver”  in 
the  Federal  Register  with  the 
information  deleted  which  DOE  has 
determined  to  be  confidential  in 
accordance  with  10  CFR  1004.11.  DOE  is 
hereby  soliciting  comments,  data,  and 
information  respecting  the 
determination  of  the  petition. 

The  actual  petition  for  waiver  from 
Norris  Industries  was  inadvertently 
omitted  from  the  Federal  Register 
publication  of  December  17, 1980  (45  FR 
82988).  This  notice  corrects  this  error  by 
including  the  Norris  Industries  petition 
for  waiver  in  today's  publication. 

Issued  in  Washington,  D.C.,  December  22, 
1980. 

Maxine  Savitz, 

Deputy  Assistant  Secretary  for  Conservation 
and  Solar  Energy. 

(The  original  of  this  document  contains 
information  which  is  arguably  confidential 
under  18  U.S.C.  1905.  Such  material  has  been 
deleted  from  this  copy  and  replaced  with 
XXXXX’s.) 

United  States  Department  of  Energy 

In  Re  Norris  Industries,  Inc.;  Petition  for 
Waiver 

Norris  Industries,  Inc.  ("Norris”),  pursuant 
to  10  CFR  430.27,  requests  the  Department  of 
Energy  ("DOE”)  to  grant  a  waiver  to  the 
method  as  provided  for  in  10  CFR  430, 

Subpart  B,  Appendix  C,  for  measuring  the 
energy  consumption  of  home  dishwashers. 

1.  The  particular  basic  model  for  which  a 
waiver  is  requested.  Home  dishwashers 
manufactured  by  the  Petitioner  designated  as 
"LER  Series.” 

2.  The  design  characteristics  constituting 
the  grounds  for  this  Petition. — ^The  LER 
Series  dishwashers  use  a  unique  steam 
generator  to  provide  efficient  heating  of  the 
water  and  the  dish  load.  XXXXX 
Applications  are  pending  before  the  U.S. 
Patent  Office  for  patents  on  the  novel 
features  of  the  LER  Series  dishwasher. 

3.  Specific  requirements  sought  to  be 
waived. — In  10  CFR  430,  Subpart  B.  Appendix 
C,  that  part  of  Section  2.6  requiring  the  test  to 
be  conducted  without  a  test  load,  and  Section 
4.1,  in  respect  to  *T”,  the  nominal  water 
heater  temperature  rise  of  90T. 

4.  The  need  for  the  requested  waiver.-— 
That  part  of  the  Energy  Policy  and 
Conservation  Act  at  42  USC  6291  et  seq.,  as 


implemented  by  the  DOE  in  10  CFR  Part  430 
and  the  Federal  Trade  Commission  in  16  CFR 
Part  305,  provides  for,  among  other  things,  a 
comprehensive  plan  for  testing  home 
dishwashers  for  energy  consumption  and 
using  the  test  results  as  the  basis  for 
disclosing  a  calculated  energy  consumption 
and  annual  energy  costs  on  labels  attached  to 
the  dishwashers  at  point  of  sale.  The  ultimate 
purpose  of  this  program  is  to  conserve  energy 
by  disclosing  to  consumers  through  the 
“Energyguide"  label  the  calculated  energy 
consumption  and  the  annual  cost  of  energy  to 
operate  a  particular  dishwasher  relative  to 
other  makes  and/or  models.  The  ciurent  test 
procedure  for  dishwashers  as  set  forth  in  10 
CFR  Part  430,  Subpart  B,  Appendix  C,  by  its 
very  nature  assumes  the  traditional  model  of 
machine  which  requires  for  its  efficient 
operation  inlet  water  at  a  temperature  of 
140°F.  The  test  procedure  as  currently 
promulgated  does  not  take  into  account  a 
type  of  home  dishwasher  as  the  Petitioner’s 
L^  Series.  By  reason  of  the  LER  Series  novel 
design  features,  it  will  save  energy  over  the 
Petitioner's  current  models  of  home 
dishwashers.  However,  the  present  test 
procedure  for  home  dishwashers  does  not 
account  for  the  unique  features  of  the 
Petitioner's  LER  Series  in  the  collection  of 
data  for  the  purpose  of  preparing  the 
“Energyguide”  label.  This  limitation  can  be 
eliminated  by  incorporating  in  the  test 
procedure  in  place  of  the  specified  90°F  the 
calculation  of  inlet  water  temperature  rise. 
The  present  90°F  value  was  determined  by 
the  National  Bureau  of  Standards  ("NBS”), 
using  that  calculation  at  a  time  when  no 
available  dishwasher  could  operate  with  less 
than  140°F  inlet  water  and  water  heaters 
were  set  at  145°F  (FR  42  No.  55  p.  15425).  In 
addition,  to  validly  represent  the  energy 
consumed  during  heating,  a  dish  load  is 
required.  This  load  was  also  recommended  in 
the  original  NBS  Test  procedure,  but  was 
deleted  as  being  unnecessary  at  the  time  of 
the  final  determination  of  the  test  procedure 
by  DOE  (FR  42  No.  152  p.  39965). 

Accordingly,  without  the  requested  waiver, 
it  is  impossible  to  arrive  at  a  calculated 
energy  consumption  Bgure  for  the  LER  Series 
dishwasher  which  would  reflect  energy 
consumption  in  a  manner  consistent  with  the 
intent  of  10  CFR  430,  Subpart  B,  Appendix  C, 
nor  a  test  result  which  would  be  a  valid 
comparison  with  the  calculated  energy 
consumption  of  other  home  dishwashers.  The 
final  result  would  be  to  deny  consumers 
objective  comparative  data  for  the  LER  Series 
on  the  “Energyguide”  labels.  The  provisions 
of  16  CFR  Part  305  would  also  prohibit 
relating  those  potential  savings  to  the 
consumer  by  any  means  other  than  the 
testing  required  for  the  energy  consumption 
label.  In  summary,  the  LER  Series  dishwasher 
contains  a  novel  design  characteristic  which 
prevents  its  testing  to  the  currently 
prescribed  test  procedures  and  the  currently 
prescribed  test  procedures  do  not  evaluate 
the  LER  Series  dishwasher  in  a  manner 
representative  of  its  true  energy  consumption 
characteristics  to  provide  materially  accurate 
comparative  data. 

5.  Identification  of  manufacturers  ofather 
dishwashers  marketed  in  the  United  States 
known  to  NORRIS  to  incorporate  similar 


design  characteristics. — ^The  KitchenAid 
Division  of  the  Hobart  Corporation 
manufactures  a  dishwasher  with  somewhat 
similar  characteristics  in  that  they  claim  it 
can  operate  with  an  inlet  water  temperature 
ofl20T. 

6.  Alternate  test  procedures  that  will 
evaluate  the  LER  Series  home  dishwasher  in 
a  manner  representative  of  its  energy 
consumption  characteristics. — Revise  10  CFR 
430,  Subpart  B,  Appendix  C,  Sections  2.6  and 
4.1  to  read  as  follows: 

“2.6  Load.  Use  an  eight  place  setting  test 
load  of  dishes.  One  place  setting  consists  of 
the  following: 

One  glass — 12  oz.  straight  sides,  made  of 
glass. 

One  cup — Coming  “Centura”  No.  C-308. 

One  saucer — Coming  “Centura”  No.  C-506. 
One  dinner  plate — Coming  "Centura"  No.  C- 
110. 

One  bread  and  butter  plate — Coming 
“Centura”  No.  C-106. 

One  fruit  bowl — Coming  "Centura”  No.  C- 
409. 

One  dinner  fork — Stainless  steel. 

One  salad  fork — Stainless  steel. 

One  knife — Stainless  steel. 

Two  teaspoons — Stainless  steel.” 

“4.  Calculation  of  derived  results  from  test 
measurements. — 4.1  Per-cycle  water  energy 
consumption  using  electrically  heated  water. 
Calculate  for  the  cycle  type  under  test  the 
per-cycle  water  energy  consumption  using 
electrically  heated  water,  W„  expressed  in 
kilowatt-hours  per  cycle  and  defined  as: 
W,=VxTxK, 
where 

V= reported  water  consumption  in  gallons 
per  cycle  for  the  cycle  type  under  test. 
T= inlet  water  temperature  rise = measured 
inlet  water  temperature — 55‘’F. 

K= specific  heat  of  water  in  kilowatt-hours 
per  gallon  per  degree  fahrenheit= 
.0240.” 

All  other  requirements  of  10  CFR  430, 
Subpart  B,  Appendix  C,  would  remain 
imchanged. 

Norris  Industries,  Inc. 

R.  James  Shaffer, 

Vice  President  and  General  Counsel,  Norris 
Industries,  Inc.,  One  Golden  Shore,  Long 
Beach,  California  90802,  (213)  435-6676. 
November  5, 1980. 

[FR  Doc.  80-40692  Filed  12-30-80;  8:45  am] 
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Economic  Regulatory  Administration 

[ERA  Docket  No.  81-03-LNG] 

Brooklyn  Union  Gas  Co.,  Temporary 
Emergency  Export  of  Natural  Gas  to 
Canada 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 

ACTION:  Notice  of  application  to 
authorize  the  temporary  emergency 
export  of  natural  gas  to  Canada  and 
order  granting  authorization. 
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summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  18, 1980,  of  an  application 
of  the  Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  for  authorization  to 
export  liqueBed  natural  gas  (LNG)  to 
Canada  in  order  to  alleviate  a 
temporary  emergency  LNG  supply 
deficiency  being  experienced  by  Gaz 
Metropolitan  Incorporated  (Gaz  Metro] 
of  Montreal,  Quebec.  The  E31A  also 
gives  notice  that,  because  of  the 
immediate  nature  of  the  emergency  and 
transportation  constraints,  it  issued  an 
Order  conditionally  authorizing  the 
export  on  December  19, 1980. 

The  application  was  filed  and  ERA's 
conditional  authorization  was  issued 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-54.  Protests  or  petitions  to 
intervene  are  invited. 

OATES:  Protests  or  petitions  to  intervene 
are  to  be  filed  on  or  before  January  7, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  A.  DiRicco  (Division  of 
Natural  Gas),  Economic  Regulatory 
Administration,  2000  M  Street,  N.W., 
Room  7108,  Washington,  D.C.  20461, 
Telephone  (202)  653-3220 
James  K.  White  (Acting  Assistant 
General  Counsel  for  Natural  Gas  and 
Mineral  Leasing],  1000  Independence 
Ave„  S.W.,  Forrestal  Bldg.,  Room  5E- 
064,  Washington,  D.C.  20585, 

Telephone  (202)  252-2900 
SUPPLEMENTARY  INFORMATION:  In  its 
application  Brooklyn  Union  proposes  to 
exchange  up  to  400,000  Mcf  of  LNG  with 
Gaz  Metro  for  a  volume  of  Canadian 
natural  gas  of  equivalent  heating  value. 
The  LNG  is  alleged  to  be  urgently 
needed  by  Gaz  Metro  to  meet 
anticipated  supply  deficiencies  through 
early  January  1981  due  to  an 
unanticipated  capacity  problem  on  the 
pipeline  serving  Gaz  Metro  and  a  colder 
than  normal  winter. 

The  LNG  to  be  exchanged  is  LNG 
which  Brooklyn  Union  is  entitled  to 
receive  from  Distrigas  of  Massachusetts 
Corporation  (Distrigas)  and  located  in 
Distrigas'  storage  facilities  in  Everett, 
Massachusetts.  Transgas  Incorporated 
of  Lowell.  Massachusetts  will  provide 
truck  transportation  service  from  Everett 
to  Montreal.  Transgas  must  transport  a 
substantial  portion  of  the  LNG  prior  to 
December  26, 1980  because  of  prior 
commitments  of  available  truck 
capacity.  Deliveries  are  expected  to  be 
completed  by  January  15, 1981.  Gaz 
Metro  will  pay  any  and  all  costs 
incurred  in  connection  with  the 
transportation  of  the  LNG  to  Montreal. 


The  volumes  of  Canadian  natural  gas 
equivalent  in  heating  value  to  the  LNG 
exchange  will  be  delivered  by 
TransCanada  Pipelines  Limited 
(TransCanada)  for  the  account  of  Gaz 
Metro  to  Tennessee  Gas  Pipeline 
Company  (Tennessee),  at  the  existing 
TransCanada/Tennessee 
interconnection  near  Niagara  Falls,  New 
York,  and  will  be  transported  by 
Tennessee  to  Brooklyn  Union's  meter 
station  at  White  Plains,  New  York.  Gaz 
Metro  will  pay  any  and  all  costs 
incurred  in  connection  with  the 
transportation  of  the  natural  gas  to 
White  Plains  and  will  provide  the  fuel 
for  the  transportation  service. 

Because  of  the  need  for  an  immediate 
decision,  public  notice  by  ERA  was  not 
feasible  prior  to  issuance  of  an  order.  A 
copy  of  the  DOE/ERA  Order  issued 
December  19, 1980  conditionally 
authorizing  the  export  is  appended  to 
this  notice.  By  the  terms  of  the  Order, 
Brooklyn  Union  may  export  up  to 
400,000  Mcf  of  LNG  during  the  thirty 
days  after  issuance  of  the  Order  and 
may  import  volumes  of  natural  gas 
equivalent  in  heating  value  to  any  LNG 
exported,  during  the  sixty  days  after 
issuance. 

Other  Information 

The  ERA  invites  protests  or  petitions 
for  intervention  in  the  proceeding.  Such 
protests  or  petitions  are  to  be  filed  with 
the  Economic  Regulatory 
Administration.  Room  7108,  RG-55,  2000 
M  Street,  NW^  Washington,  D.C.  20461, 
in  accordance  with  the  requirements  of 
the  applicable  rules  of  practice  and 
procedure  (18  CFR  1.6  and  1.10).  Protests 
or  petitions  for  intervention  will  be 
accepted  for  consideration  if  filed  no 
later  than  4:30  p.m.,  on  January  7, 1981. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene.  Protests  Hied  with 
the  ERA  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

A  hearing  will  not  be  held  unless  a 
motion  for  a  hearing  is  made  by  any 
party  and  is  granted  by  ERA,  or  if  the 
ERA  on  its  own  motion  believes  that  a 
hearing  is  required.  A  party  filing  a 
motion  for  hearing  must  demonstrate 
how  a  hearing  will  advance  the 
proceeding.  If  a  hearing  is  ordered,  due 
notice  will  be  given  to  the  parties. 

A  copy  of  Brooklyn  Union's 
application  is  available  for  public 
inspection  and  copying  in  Room  7108, 
2000  M  Street  NW..  Washington,  D.C. 
20461,  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  ERA  order 


issued  December  19. 1980  is  appended  to 
this  notice. 

Issued  in  Washington.  D.C.  on  December 
23, 1980. 

F.  Scott  Bush, 

Assistant  Administrator,  Office  of  Regulatory 
Policy,  Economic  Regulatory  Administration, 

The  Brooklyn  Union  Gas  Co.;  Order 
Authorizing  the  Temporary  Emergency 
Exportation  of  Liquefied  Natural  Gas  to 
Canada  and  the  Importation  of  Natural 
Gas  From  Canada 

December  19, 1980. 

On  December  18. 1980,  the  Brooklyn 
Union  Gas  Company  (Brooklyn  Union) 
filed  an  application  with  the  Economic 
Regulatory  Administration  (ERA)  under 
section  3  of  the  Natural  Gas  Act,  seeking 
authorization  for  a  temporary 
emergency  exportation  of  liquefied 
natural  gas  (LNG)  to  Gaz  Metropolitain, 
Incorporated  (Gaz  Metro)  of  Montreal, 
Quebec,  Canada,. and  a  temporary 
authorization  to  import  natural  gas  from 
Canada. 

As  more  fully  described  in  its 
application.  Brooklyn  Union  states  that 
the  LNG  is  urgently  needed  by  Gaz 
Metro  to  meet  anticipated  gas  supply 
deficiencies.  Exportation  of  the  LNG  is 
expected  to  be  completed  by  January  15, 
1981.  Brooklyn  Union  also  states  that 
because  of  limited  LNG  truck 
transportation  capacity,  the  transporter 
must  transport  a  substantial  portion  of 
the  LNG  prior  to  December  26, 1980,  or 
will  be  unable  to  guarantee  timely 
deliveries  to  Gaz  Metro. 

Brooklyn  Union  intends  to  make 
available  on  an  exchange  basis  up  to 
400,000  Mcf  of  LNG  which  it  is  entitled 
to  receive  from  Distrigas  of 
Massachusetts  (Distrigas)  at  Distrigas' 
Everett,  Massachusetts,  storage  facility. 
Gaz  Metro  will  pay  any  costs  and 
expenses  incurred  in  connection  with 
the  transportation  of  the  LNG  to 
Montreal. 

The  LNG  will  be  exchanged  for  a 
volume  of  Canadian  natural  gas  of 
equivalent  heating  value  to  be  imported 
by  Brooklyn  Union.  That  gas  will  be 
delivered  by  TransCanada  Pipe  Lines 
Limited  (TransCanada)  for  the  account 
of  Gaz  Metro  to  Tennessee  Gas  Pipeline 
Company  for  ultimate  delivery  to 
Brooklyn  Union.  All  natural  gas 
deliveries  will  be  made  within  sixty 
days  from  the  date  export  of  the  LNG 
commences. 

Brooklyn  Union  states  that  it  will 
incur  no  costs  or  expenses  incident  to 
the  exchange  and  that  the  exchange  will 
not  impair  its  ability  to  render  natural 
gas  service  to  its  customers. 

Based  on  the  description  provided  by 
Brooklyn  Union  of  the  circumstances 
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surrounding  the  proposed  exportation  of 
LNG  and  importation  of  natural  gas,  we 
find  at  this  time  that  the  proposed 
export  and  import  are  not  inconsistent 
with  the  public  interest  and  good  cause 
exists  for  issuing  a  temporary 
authorization  without  delay.  Based  on 
available  information,  the  export  will 
only  be  needed  for  30  days  and, 
therefore,  we  have  so  limited  the  term  of 
the  export  authorization. 

Our  granting  of  the  requested 
authorizations  in  no  way  is  intended  to 
limit  our  further  review  of  the  validity  of 
the  representations  set  forth  in  the 
application  and  to  take  further  action  or 
hold  further  proceedings  as  may  be 
necessary  to  remedy  any  unforeseen 
inconsistency  with  the  public  interest. 
Notice  of  this  order  and  the  application 
upon  which  it  is  based  will  be  published 
in  the  Federal  Register  as  soon  as  is 
practicable  and  will  invite  the  filing  of 
petitions  to  intervene  by  interested 
persons. 

Order 

For  the  reasons  set  forth  above,  ERA 
hereby  orders  that: 

A.  Pursuant  to  Section  3  of  the  Natural 
Gas  Act,  authorization  is  granted  to  the 
Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  to  export  up  to  400,000 
Mcf  of  LNG  to  Gaz  Metropolitain, 
Incorporated  (Gaz  Metro),  effective 
immediately  and  continuing  through  the 
thirtieth  day  after  the  date  of  this  Order. 

B.  Piu^uant  to  Section  3  of  the  Natural 
Gas  Act,  authorization  is  granted  to 
Brooklyn  Union  to  import  from  Gaz 
Metro  a  volume  of  natural  gas  of 
equivalent  heating  value  of  any  LNG 
exported  pursuant  to  Ordering 
Paragraph  A,  effective  immediately  and 
continuing  through  the  sixtieth  day  after 
the  date  of  this  order. 

C.  Pursuant  to  Section  3  of  the  Natiu'al 
Gas  Act  the  authorizations  granted 
herein  are  conditioned  upon  the 
following: 

(1)  That  Brooklyn  Union  ensure  that 
the  exportation  of  any  LNG  pursuant  to 
Ordering  Paragraph  A  will  not  impair  its 
ability  to  render  natural  gas  service  at 
reasonable  rates  to  its  customers  and 
that  neither  Brooklyn  Union  or  its 
customers  incur  any  costs  or  expenses 
incident  to  the  authorized  exportation 
and  importation,  or 

(2)  That  Brooklyn  Union  take 
whatever  steps  are  necessary  to  ensure 
that  only  the  volumes  of  LNG  necessary 
to  meet  the  temporary  supply  emergency 


of  Gaz  Metro  be  exported,  and 

(3)  That  Brooklyn  Union  be  bound  by 
any  further  orders  issued  in  this  docket. 

Issued  in  Washington,  D.C.  on  December 
19, 1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

(FR  Doc.  80-40885  Filed  12-30-80;  8:45  am) 

BILUNQ  CODE  6450-01-M 


[ERA  Docket  No.  80-CERT-044] 

Public  Service  Electric  and  Gas  Co.; 
Application  for  Certification  of  the  Use 
of  Natural  Gas  To  Displace  Fuel  Oil 

Public  Service  Electric  and  Gas 
Company  (Public  Service),  80  Park 
Place,  Newark,  New  Jersey  07101,  filed 
an  application  on  December  2, 1980, 
with  the  Economic  Regulatory 
Administration  (ERA)  for  certification  of 
an  eligible  use  of  natural  gas  to  displace 
fuel  oil  at  eight  of  its  electric  generating 
stations  located  in  New  Jersey:  Bergen 
in  Ridgefield;  Essex  in  Newark;  Hudson 
in  Jersey  City;  Kearney  in  Kearney; 
Linden  in  Linden;  Sewaren  in  Sewaren; 
Edison  in  Edison;  and  Mercer  in 
Trenton,  pursuant  to  10  CFR  Part  595  (44 
FR  47920,  August  16, 1979).  More 
detailed  information  is  contained  in  the 
application  on  file  and  available  for 
public  inspection  at  the  ERA,  Division  of 
Natural  Gas  Docket  Room,  Room  7108, 
RG-55,  2000  M  Street,  NW.,  Washington, 

D.C.  20461,  from  8:30  a.m.-4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

In  its  application.  Public  Service 
states  that  the  volume  of  natural  gas  for 
which  it  requests  certification  is 
approximately  eight  billion  cubic  feet. 
This  volume  is  estimated  to  displace  the 
use  of  approximately  1,200,000  barrels  of 
No.  6  fuel  oil  (0.3  percent  sulfur)  and 
approximately  32,000  barrels  of  No.  2 
fuel  oil  (0.2  percent  sulfur)  or  kerosene 
(0.1  percent  sulfur)  per  year. 

The  quantities  at  each  location  are 
subject  to  considerable  variation  with 
changes  in  demand  and  availability  of 
the  various  generating  units,  but 
estimated  gas  usage  and  resulting  oil 
displacement  volumes  are  listed  below: 


Estimated  Oil 
Displacement  (000 
BBL) 

Location 

Estimated 

Volume 

(MMCF)* 

0.2% 

0.3% 

sulfuf  No.  n  1 

kerosene 

1.  Bergen  Generating  , 

Station,  Ridgefield. 

N.J .  3552  552 


Location 


Estinuited 

Volume 

(MMCF)* 


Estimated  OH 
Displacement  (000 
BBL) 


0.3% 
sulfur  No. 
6  oil 


0.2% 
sulfur  No. 
2  Oil  or 
0.1% 
sulfur 
kerosene 


2.  Essex  Generating 

Station,  Newark,  NJ...  100  . - — ...  16 

3.  Hudson  Generating 
Statioa  Jersey  City, 

N.J .  3088  472  _ 

4.  Kearny  Generating 

Station,  Kearny,  NJ _ _ _ _ _ _ _ 

5.  bnden  Generating 

Station,  Linden,  N.J . . . . . . 

6.  Sewaren  Generating 
Station,  Sewaren, 

N.J .  1160  176  _ 

7.  Edison  Generating 

Station,  Edison,  N.J ....  100  16 

8.  Mercer  Generating 

Station,  Trenton,  N.J . . . . . 

Totals _  8,000  1,200  32 


*MMCF  is  million  cubic  feet 

The  eligible  seller  is  the  National  Fuel 
Gas  Distribution  Corporation,  10 
Lafayette  Square,  Buffalo,  New  York 
14203.  The  gas  would  be  transported  by 
the  Transcontinental  Gas  Pipeline 
Corporation.  P.O.  Box  1398,  Houston, 
Texas  77001. 

Public  Service  has  previously  been 
issued  certification  by  the  ERA  allowing 
purchases  of  natural  gas  from  various 
eligible  sellers  for  use  at  the  same  eight 
electric  generating  stations  named  in 
this  certification  as  follows: 


ERA  Docket 

No. 

Amount 

Remarks 

79-CERT-020...„. 

24.1  Bcf/yr..... 

...  Expired  June  24. 1980, 
arx)  recertified  ae  80- 
CERT-020 

80-CERT-014 . 

5Bcf/yr . 

....  Effective  May  5,  1980 

80-CERT-017 _ 

4  Bcf/yr . _... 

_ Effective  May  5.  1980 

80-CERT-020 _ 

17.5  Bcf/yr 

....  Recertification  of  79- 
CERT-020  and 
effective  June  25, 

1980 

80-CERT-028 . 

1  Bcf/yr . 

_  Effective  September  17, 

1980 

80-CERT-032 . 

16MMcf/day. 

..„  Effective  September  30, 
1980,  and  expired 
October  31, 1980 

In  order  to  provide  the  public  with  as 
much  opportunity  to  participate  in  this 
proceeiling  as  is  practicable  under  the 
circumstances,  we  are  inviting  any 
person  wishing  to  comment  concerning 
this  application  to  submit  comments  in 
writing  to  the  Economic  Regulatory 
Administration,  Room  7108,  RG-55,  2000 
M  Street,  NW.,  Washington,  D.C.  20461, 
Attention:  Mr.  Albert  F.  Bass,  by 
January  12, 1981. 

An  opportimity  to  make  an  oral 
presentation  of  data,  views,  and 
arguments  either  against  or  in  support  of 
this  application  may  be  requested  by 
any  interested  person  in  writing  within 


I 
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the  ten  (10)  day  comment  period.  The 
request  should  state  the  person’s 
interest,  and,  if  appropriate,  why  the 
person  is  a  proper  representative  of  a 
group  or  class  of  persons  that  has  such 
an  interest.  The  request  should  include  a 
summary  of  the  proposed  oral 
presentation  and  a  statement  as  to  why 
an  oral  presentation  is  necessary.  If 
ERA  determines  that  an  oral 
presentation  is  necessary,  further  notice 
will  be  given  to  Public  Service  and  any 
persons  Tiling  comments  and  will  be 
published  in  the  Federal  Register. 

Issued  in  Washington,  D.C.,  on  December 
22. 1980. 

F.  Scott  Bush, 

Assistant  Administrator,  Office  of  Regulatory 
Policy,  Economic  Regulatory  Administration. 

|FR  Doc.  BO-40619  Filed  12-30-60: 8:45  am) 

BILLING  CODE  64S0-01-M 


Energy  Information  Administration 

1980  Manufacturing  Industries  Energy 
Consumption  Study  and  Survey  of 
Large  Combustors,  Form  EIA-463 

The  U.S.  Department  of  Energy  has 
recently  mailed  out  Form  EIA-463.  The 
information  collected  from  this  study 
will  allow  the  Department  to  meet 
several  statutory  and  regulatory 
mandates.  These  include,  but  are  not 
limited  to,  the  following:  preparation  of 
contingency  plans  for  the  purposes  of 
advising  the  President  should  specific 
fuels  be  unavailable  due  to  international 
events,  labor  stoppages,  distribution 
malfunctions,  or  weather,  forecasts  of 
mid-  and  long-range  energy  needs  in  the 
industrial  sector  as  required  by  the 
Congress:  analysis  of  potential 
incentives  for  the  conversion  of  certain 
capital  equipment:  a  better 
understanding  of  a  large  percent  of  the 
Nation’s  energy  consumption;  and  the 
need  to  determine  the  potential  for  the 
conversion  of  certain  combustors  and/ or 
processes  to  alternative  and  more 
plentiful  energy  supplies. 

In  view  of  the  importance  of  these 
data,  industries’  desire  to  provide 
quality  data,  and  the  possible  difficulties 
encountered  by  mailing  the 
questionnaires  over  the  holiday  season, 
the  Department  of  Energy  will  grant 
reasonable  extensions  beyond  the 
normal  filing  date  on  a  company  by 
company  basis.  Requests  for  extensions 
should  be  sent  to  Mr.  Stephen ). 
Dienstfrey,  Industrial  Survey  Manager, 
U.S.  Department  of  Energy,  P.O.  Box 
2100,  Rockville,  Maryland  20852.  Further 
clarification  of  this  notice  can  be 
obtained  by  calling  the  Survey  Receipt 
Center  at  (800)  638-6584. 


Establishments  which  operate  any 
boiler,  gas  turbine,  internal  combustion 
engine  and/or  combined  cycle  units 
with  a  maximum  design  firing  rate  of  50 
million  Btu/hr  or  greater  and  have  not 
received  a  copy  of  Form  EIA~463  should 
contact  the  above  address  for  inclusion 
in  this  study.  This  study  is  mandatory 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275),  and  the  Powerplant  and  Industrial 
Fuel  Use  Act  of  1978,  (Pub.  L.  95-620). 

Issued  in  Washington.  D.C.,  December  24. 
1980. 

Albert  H.  Linden,  Jr., 

Acting  Administrator,  Energy  Information 
A  dministration. 

(FR  Doc.  80-40695  Filed  12-30-80: 6.45  am) 

BILLING  CODE  6450-01-11 


Office  of  Energy  Research 

Energy  Research  Advisory  Board; 
Advanced  Conservation  Technology 
Subpanel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Advanced  Conservation  Technology 
Subpanel  of  the  Energy  Research  Advisory 
Board  (ERAB).  ERAB  is  a  Committee 
consitituted  under  the  Federal  Advisory 
Committee  Act  (Public  Lw  92-463, 86  Stat. 
770). 

Date  and  time:  January  14, 1981 — 9:30  am  to 
4:00  pm. 

Place:  Department  of  Energy,  Forrestal 
Building,  Room  4E-069, 1000  Independence 
Avenue,  SW.,  Washington,  D.C.  29585. 
Contact:  Eudora  M.  Taylor,  Staff  Assistant, 
Energy  Research  Advisory  Board, 
Department  of  Energy,  Forrestal  Building — , 
M.S.  3F-032, 1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20858,  Telephone 
202/252-8933. 

Purpose  of  the  parent  board:  To  advise  the 
Department  of  Energy  on  the  overall 
research  and  development  conducted  in 
DOE  and  to  provide  long-range  guidance  in 
these  areas  to  the  Department. 

Tentative  agenda:  Review  of  Updated  Outline 
of  Proposed  Draft  Subpanel  Report. 

Note. — If  the  Subpanel  does  not  complete 
its  business  on  January  14,  the  meeting  will 
continue  on  January  15. 

Public  participation:  The  meeting  is  open  to 
the  public.  Written  statments  may  be  Hied 
with  the  Subpanel  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  the  Fmergy  Research 
Advisory  Board  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  days  prior  to  the  meetng  and 
reasonable  provision  will  be  made  to  include 
the  presentation  on  the  agenda.  The 
Chairperson  of  the  Subpanel  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts;  Available  for  public  review 
and  copying  at  the  freedom  of  Information 
Public  Reading  Room  lE-190,  Forrestal 


Building,  1000  Independence  Avenue,  SW., 
Washington,  D.C..  between  8K)0  am  and  4:00 
pm  Monday  through  Friday,  except  Federal 
Holidays. 

Issued  at  Washington.  D.C.  on  December 
23. 1980. 

N.  D.  Pewitt, 

Deputy  Director  of  Energy  Research. 

(FR  Doc.  80-40693  Filed  12-30-80: 6:45  am) 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP81-105-000) 

Brooklyn  Union  Gas  Co.;  Application 

December  19, 1980. 

Take  notice  that  on  December  18, 

1980,  The  Brooklyn  Union  Gas  Company 
(Applicant),  195  Montaque  Street, 
Brooklyn,  New  York  11201,  filed  in 
Docket  No.  CP81-105-000  an  application 
pursuant  to  Section  3  to  export  liquefied 
natural  gas  (LNG)  to  Canada  and  to 
import  natural  gas  from  Canada  and 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  exchange  of  up  to  400,000  Mcf 
equivalent  of  LNG  for  a  volume  of 
Canadian  natural  gas  equivalent  in 
heating  value,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  exchange 
400,000  Mcf  of  LNG  for  a  volume  of 
Canadian  natural  gas  equivalent  in 
heating  value  to  be  delivered  by 
TransCanada  PipeLines  Limited 
(TransCanada)  for  the  account  of  Caz 
Metropolitain,  Inc.  (Gaz  Metropolitain). 
Applicant  states  that  the  LNG  to  be 
exchanged  is  LNG  which  Applicant  is 
presently  entitled  to  receive  fi'om 
Distrigas  of  Massachusetts  Corporation 
(Distrigas)  and  is  located  in  Distrigas’ 
storage  facilities  in  EveretL 
Massachusetts.  The  LNG  would  be 
transported  by  truck  to  Montreal  for  use 
by  Gaz  Metropolitain.  It  is  asserted  that 
the  LNG  is  urgently  needed  by  Gaz 
Metropolitain  to  meet  anticipated  supply 
deficiencies.  Applicant  states  that 
Transgas,  Inc.  (Transgas)  of  Lowell. 
Massachusetts,  which  would  provide  the 
truck  transportation  to  Montreal  is 
prepared  to  commence  deliveries 
immediately  with  deliveries  to  be 
completed  by  January  15. 1981.  It  is 
further  asserted  that  Gaz  Metropolitain 
would  pay  any  and  all  costs  and 
expenses  incurred  in  connection  with 
the  transportation  of  the  LNG  to 
Montreal. 

Applicant  submits  that  volumes  of 
Canadian  natural  gas  equivalent  in 
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heating  value  to  the  LNG  exchanged 
would  be  delivered  by  TransCanada  for 
the  account  of  Gaz  Metropolitain  to 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee)  at 
an  existing  TransCanada/Tennessee 
interconnection  near  Niagara  Falls,  New 
York.  Such  gas,  it  is  asserted,  would  be 
transported  by  Tennessee  to  Applicant’s 
meter  station  at  White  Plains,  New 
York,  for  delivery  to  Applicant’s 
franchise  territory.  It  is  further  stated 
that  Gaz  Metropolitain  would  pay  any 
and  all  costs  and  expenses  incurred  in 
connection  with  the  transportation  of 
the  natural  gas  to  White  Plains  and 
would  provide  the  fuel  for  the 
transportation  service.  Applicant  states 
that  although  the  natural  gas  deliveries 
would  commence  after  the 
commencement  of  the  LNG  deliveries, 
all  natural  gas  would  be  made  available 
within  60  days  from  the  date  that  the 
exports  of  LNG  commence.  It  is  further 
explained  that  Tennessee  would 
transport  the  gas  under  the  authority  of 
Section  311  of  the  Nahiral  Gas  Policy 
Act  of  1978. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
5, 1981,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Hie  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  purusant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  inter\'ene  is 
nied  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-40561  Filed  12-3(MI0;  8:45  am] 

BILUNG  CODE  6450-8S-M 


[Volume  337] 

Determinations  by  Jurisdictionai 
Agencies  Under  the  Naturai  Gas  Policy 
Act  of  1978 

December  22, 1980. 

The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  “D” 
after  the  section  code.  Estimated  annual 
production  (PROD)  is  in  million  cubic 
feet  (MMcf).  An  (*)  preceding  the 
control  number  indicates  that  other 
purchasers  are  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  in 
these  proceedings  together  with  a  copy 
or  description  of  other  materials  in  the 
record  on  which  such  determinations 
were  made  are  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206,  at  the  Commission’s  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  18  CFR  275.204,  file  a 
protest  with  the  Commission  on  or 
before  January  15, 1981. 

Please  reference  the  FERC  Control 
Number  (JD  No)  in  all  correspondence 
related  to  these  determinations. 

Kenneth  F.  Plumb, 

Secretary. 

BILLING  CODE  6450-85-M 
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Determinations  by  Jurisdictional 
Agencies  Under  the  Natural  Gas  Policy 
Act  of  1978 

December  22, 1980. 

The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  “D” 
after  the  section  code.  Estimated  annual 
production  (PROD)  is  in  million  cubic 
feet  (MMcf).  An  (*)  preceding  the 
control  number  indicates  that  other 
purchasers  are  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  in 
these  proceedings  together  with  a  copy 
or  description  of  other  materials  in  the 
record  on  which  such  determinations 
were  made  are  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  conHdential  under  18  CFR 
275.206,  at  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  18  CFR  275.204,  file  a 
protest  with  the  Commission  within  on 
or  before  January  15, 1981. 

Please  reference  the  FERC  Control 
Number  (JD  No)  in  all  correspondence 
related  to  these  determinations. 

Kenneth  F.  Plumb, 

Secretary. 

HLUNG  CODE  MSO-SS-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-1718-3) 

Availability  of  Environmental  Impact 
Statements 

agency:  Office  of  Environmental 
Review  (A-104),  U.S.  Environmental 
Protection  Agency. 

PURPOSE:  This  notice  lists  the 
environmental  impact  statements  (EISS) 
which  have  been  officially  filed  with  the 
EPA  and  distributed  to  Federal  agencies 
and  interested  groups,  organizations  and 
individuals  for  review  pursuant  to  the 
Council  on  Environmental  Quality’s  • 
regulations  (40  CFR  Part  1506.9). 

PERIOD  COVERED:  This  notice  includes 
EIS’s  filed  during  the  week  of  December 
22, 1980  to  December  24, 1980. 

REVIEW  PERIODS:  The  45-day  review 
period  for  draft  EIS's  listed  in  this  notice 
is  calculated  from  December  31, 1980 
and  will  end  on  February  16, 1981.  The 
30-day  review  period  for  final  EIS's  as 
calculated  from  December  31, 1980  will 
end  on  January  30, 1981. 

Eis  availabiuty:  To  obtain  a  copy  of  an 
EIS  listed  in  this  notice  you  should 
contact  the  Federal  agency  which 
prepared  the  EIS.  This  notice  will  give  a 
contact  person  for  each  Federal  agency 
which  has  filed  an  EIS  during  the  period 
covered  by  the  notice.  If  a  Federal 
agency  does  not  have  the  EIS  available 
upon  request  you  may  contact  the  Office 
of  Environmental  Review,  EPA,  for 
further  information. 

BACK  COPIES  OF  EIS’S:  Copies  of  EIS’s 
previously  filed  with  EPA  or  CEQ  which 
are  no  longer  available  from  the 
originating  agency  are  available  with 
charge  from  the  following  source: 
Information  Resources  Press,  1700  North 
Moore  Street,  Arlington,  Virginia  22209, 
(703)  558-8270. 

SUMMARY  OF  NOTICE:  This  notice  sets 
forth  a  list  of  EIS’s  filed  with  EPA  during 
the  week  of  December  22, 1980  to 
December  26, 1980.  The  Federal  agency 
filing  the  EIS,  the  name,  address,  and 
telephone  number  of  the  Federal  agency 
contact  for  copies  of  the  EIS,  the  filing 
status  of  the  EIS,  the  actual  date  the  EIS 
was  filed  with  EPA,  the  title  of  the  EIS, 
the  state(s)  and  county(ies)  of  the 
proposed  action  and  a  brief  summary  of 
the  proposed  Federal  action  and  the 
Federal  agency  EIS  number,  if  available, 
is  listed  in  this  notice.  Commenting 
entities  on  draft  EIS’s  are  listed  for  final 
EIS’s.  All  additional  information  relating 
to  EIS’s  such  as  time  extensions  or 
reductions  of  prescribed  review  periods, 
withdrawals,  retractions,  corrections  or 
supplemental  repotrs  is  also  noticed 
under  the  appropriate  agency. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L.  Wilson,  OfHce  of  Environmental 
Review,  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington, 
D.C.20460,  (202)  245-3006. 

Dated:  December  29, 1980. 

William  N.  Hedeman,  Jr., 

Director,  Office  of  Environmental  Review  (A- 
104). 

U.S.  Army  Corps  of  Engineers 
Contact:  Mr.  Richard  Makinen,  Office  of 
the  Chief  of  Engineers,  Attn.:  DAEN-CWR-P, 
Office  of  the  Chief  of  Engineers,  U.S.  Army 
Corps  of  Engineers.  20  Massachusetts 
Avenue,  Washington,  D.C.  20314,  (202)  272- 
0121. 

Final 

Irondequoit  Bay  navigation  improvements, 
Monroe  County,  N.Y.,  December  2:  Proposed 
are  recreational  navigation  improvements  for 
Irondequoit  Bay  in  Monroe  County,  New 
York.  Ibe  preferred  alternatives  consider 
opening  the  bay  at  the  existing  outlet  with  a 
fixed,  four-lane  highway  bridge  or  dredging  a 
deeper  chaimel  at  the  same  location  with  a 
lift  bridge  providing  unlimited  vertical 
clearance.  The  dre^ed  material  disposal 
options  preferred  are  wetland  creation  and 
open-water  dumping  in  the  deepest  waters  of 
Irondequoit  Bay.  (Buffalo  District.)  Comments 
made  by:  USDA,  DOI,  EPA.  DOC.  DOT.  (EIS 
Order  No.  800980.) 

DEPARTMENT  OF  COMMERCE 
Contact:  Dr.  Robert  T.  Miki,  Acting  Deputy 
Assistant  Secretary,  for  Regulatory  Policy, 
Room  7614,  Department  of  Commerce, 
Washington.  D.C.  20230,  (202)  377-2482. 

National  Oceanic  and  Atmospheric 
Administration 

Draft  Supplement 

Groimdtish  Fishery  FMT,  WA/OR/CA, 
(DS-1),  Pacific,  December  24;  This  statement 
supplements  draft  EIS,  #791172,  filed  11-23- 
79.  Proposed  is  a  fishery  management  plan 
for  the  groundfish  fishery  of  the  Pacific 
Ocean  offshore  of  Washington,  Oregon  and 
California.  This  supplement  examines  several 
major  revisions  and  improvements  and 
considers  groundfish  resources,  tisheries, 
harvest  levels  and  detailed  management 
options.  (EIS  Order  No.  800987.) 

Department  of  Defense,  Air  Force 
Contact:  L/C  William'Verkest,  AFRCE- 
MX/DEV,  Ballistic  Missile  Office,  Box  EIS, 
Norton  Air  Force  Base,  California  92409,  (714) 
382-4891. 

Draft 

MX  Missile,  Deployment  Area  Selection, 
Several,  December  2:  Proposed  is  the 
selection  of  sites  for  the  deployment  of  the 
MX  missile.  Possible  sites  under 
consideration  include  (1)  Coyote  Spring 
Valley  or  Ely,  Nevada;  (2)  Milford,  Beryl  or 
Delta,  Utah;  (3)  Dalhart,  Texas;  and  (4) 

Clovis,  New  Mexico.  The  system  is  expected 
to  be  dispersed  over  approximately  8,500  sq. 
miles.  Approximately  8,500  miles  of  new  road 


are  planned  requiring  80,000  acres  for  right- 
of-way.  (EIS  Order  No,  800986.) 

Extension:  The  review  period  for  the  above 
EIS  has  been  extended  to  April  1, 1981.  (No. 
800986.) 

ENVIRONMENTAL  PROTECTION  AGENCY 

Contact:  RTP  Library,  Environmental 
Protection  Agency,  Research  Triangle  Park, 
North  Carolina  27711,  (919)  541-2777. 

Draft 

Bulk  Gasoline  Terminals,  Standards, 
Regulatory,  December  22:  Proposed  are 
performance  standards  to  limit  emissions  of 
volatile  organic  compounds  (VOC)  from  new, 
moditied,  and  reconstructed  bulk  gasoline 
terminals,  four  regulatory  alternatives 
consider  outlet  levels  of  VOC,  levels  of  State 
involvement  and  various  industry  restrictions 
and  requirements.  (EPA-450/3-80-038A.)  (EIS 
Order  No.  800982.) 

Final 

Contact:  Mr.  Eugene  Wojcik,  Region  5, 
Environmental  Protection  Agency,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604,  (312) 
353-2157. 

Springvale-Bear  Creek,  Case  Study  3, 
Emmet  County,  Mich.,  December  22: 

Proposed  is  the  awarding  of  a  grant  for  a  201 
facility  plan  for  the  Crooked/Pickerel  Lakes 
facility  platming  area  located  in  Emmet 
County,  Michigan.  The  preferred  alternative 
is  a  limited  action  alternative  and  includes: 

(1)  The  upgrading  of  most  on-site  systems  by 
replacing  undersized  septic  tanks,  and 
upgrading  existing  drainfields  or  replacing 
them  with  elevated  sand  mounds,  (2)  service 
of  the  Ellsworth  Point  and  Botsford  Landing 
areas  by  cluster  systems,  and  (3)  service  of 
the  Crooked/Pickerel  channel  area  by 
holding  tanks.  Five  other  alternatives  are 
considered.  This  is  a  case  study  3  for 
alternative  waste  treatment  systems  for  rural 
lake  projects.  Comments  made  by:  HEW, 
USDA.  DOT.  DOI.  (EIS  Order  No.  800981.) 

DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Contact:  Mr.  Richard  H.  Broun,  Director, 
Office  of  Environmental  Quality,  Room  7274, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Washington.  D.C.  20410,  (202)  755-6300. 

Draft 

Saddlebrook  Farms,  Mortgage  Insurance, 
Gloucester,  County,  N.J.,  December  2: 
Proposed  is  the  issuance  of  HUD  mortgage 
insurance  for  the  Saddlebrook  Farms 
Subdivision  in  Washington  Township. 
Gloucester  County,  New  Jersey.  The 
development  would  consist  of  approximately 
751  single  family  dwelling  units  on  417  acres. 
(EIS  Order  No.  800977.) 

DEPARTMENT  OF  INTERIOR 

Contact:  Mr.  Bruce  Blanchard,  Director, 
Environmental  Project  Review,  Room  4256, 
Interior  Bldg.,  Department  of  Interior, 
Washington,  D.C.  20240,  (202)  343-3891. 
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Final 

OCS  Oil  and  Gas  Sales,  No.  A66  and  No. 

66,  Gulf  of  Mexico,  December  24:  Proposed 
are  two  OCS  oil  and  gas  lease  sales  for  tracts 
A66  and  66  in  the  Gulf  of  Mexico.  The  tracts 
comprise  1,979,794  acres  offshore  of  the 
states  of  Texas,  Louisiana,  Alabama, 
Mississippi  and  Florida.  The  project  will 
include  the  construction  of  175  development 
wells,  185  exploration  wells.  375  miles  of 
offshore  pipeline  and  30  new  platforms.  The 
alternatives  consider.  (1)  hold  sale  as 
proposed,  (2)  modify  via  potential  tract 
deletions,  (3)  delay  sales,  and  (4)  withdraw 
sales.  (FES-^54.)  Conunents  made  by:  AHP, 
DOC,  DOI,  DOT.  EPA,  FERC,  USAF,  USA. 
state  agencies,  groups,  individuals,  and 
businesses.  (EIS  Order  No.  800988.) 

DEPARTMENT  OF  TRANSPORTATION 

Contact:  Mr.  Martin  Convisser,  Director, 
OfRce  of  Environment  and  Safety,  U.S. 
Department  of  Transportation,  400  7th  Street, 
SW.,  Washington,  D.C.  20590,  (202)  426-4357. 

Federal  Aviation  Administration 

Final 

Boston-Logan  Airport,  Bird  Islands  Flats, 
Suffolk  County,  Mass.,  December  22: 

Proposed  is  Development  of  the  Bird  Island 
Flats  located  at  the  southwest  comer  of 
Boston-Logan  International  Airport  in  Suffolk 
County,  Massachusetts.  The  flats  encompass 
approximately  65  acres  of  a  234  acre  landfill. 
Each  alternative  includes  cargo  facilities, 
freight  forwarders  and  a  noise  buffer  zone. 

The  development  alternatives  consider:  (1) 
Low  intensity  cargo,  (2)  high  intensity  cargo, 
(3)  mixed  use,  and  (4)  no  action.  Each  of  the 
development  alternatives  are  examined  with 
and  without  general  aviation  land  use. 
Comments  made  by:  HHS,  DOT,  COE,  HUD, 
EPA.  DOI,  DOE.  (EIS  Order  No.  800979.) 

Federal  Highway  Administration 
Draft 

Romence  Road  Extension,  Portage, 
Kalamazoo  County,  Mich.,  December  22: 
Proposed  is  the  extension  of  Romence  Road 
from  South  Westnedge  Avenue  to  Portage 
Road  in  the  city  of  Portage,  Kalamazoo 
County,  Michigan.  The  extension  will  include 
additional  lanes,  right-of-way  and 
construction  of  an  access  road.  The 
alternatives  considered  are:  (1)  Various 
alignments,  (2)  non  action,  and  (3)  other 
transportation  modes.  (FHWA-MI-ElS-80- 
03-D.)  (EIS  Order  No.  800978.) 

TX-71  Upgrading,  City  of  La  Grange, 
Fayette  County,  Tex.,  December  22:  Proposed 
is  the  upgrading  of  TX-71  within  the  city  of 
La  Grange,  Fayette  County,  Texas,  The 
improvements  would  involve  reconstructing 
TX-71  as  a  four  lance  divided  facility  with 
partial  access.  The  length  of  TX-71  involved 
is  approximately  IQ.l  miles.  (FHWA-TX-EIS- 
80-03-D.)  (EIS  Order  No.  800983.) 

Bluefield  Bypass,  VA-19/460  to  VA-720, 
Tazewell  County,  Va,  December  22:  Proposed 
is  the  construction  of  the  Bluefield  Bypass 
from  the  intersection  of  existing  VA-19/460 
west  of  Bluefield  in  Tazewell  County, 
Virginia.  The  bypass  would  provide  a 
complete  four  lane  facility  to  the  West 
Virginia  State  line  extending  for  an 


approximate  length  of  3.6  miles.  The  facility 
would  have  interchanges  with  full  access  in 
all  directions.  (FHWA-VA-EIS-80-01-D.) 
(EIS  Order  No.  800984.) 

Final  Supplement 

HI-3,  North  Halawa  Valley  alignment  (FS- 
1),  Honolulu,  County,  Hawaii,  December  23: 
liiis  statement  supplements  final  EIS,  No. 
730808,  filed  5-21-73.  Proposed  is  the 
realignment  of  HI-3  through  the  North 
Halawa  Valley  in  Honolulu  County,  Hawaii. 
The  facility  would  be  either  a  six  lane  or  four 
lane  highway.  This  supplement  speciHcally 
addresses  the  four  lane  segment  of  HI-3 
which  would  skirt  the  perimeter  of 
Ho'omaluhia  Park  in  Kaneohe.  (FHWA-HI- 
EIS-77-01-F(S).)  (EIS  Order  No.  800985.) 

|FR  Doc.  8(M0704  Filed  12-30-80;  8:45  am| 
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Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Grant  of  temporary  exclusions 
and  request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  temporarily 
excluding  solid  wastes  generated  at 
several  particular  generating  facilities 
from  hazardous  waste  status.  This 
action  responds  to  delisting  petitions 
submitted  under  40  CFR  260.20  and 
260.22  and  are  granted  pursuant  to  40 
CFR  260.22(m].  The  effect  of  this  action 
is  to  temporarily  exclude  certain  wastes 
generated  at  particular  facilities  from 
listing  as  hazardous  wastes  under  40 
CFR  Part  261,  and  from  the  management 
standards  issued  by  EPA  under  Sections 
3002  through  3006  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA)  (40  Parts  262 
through  265  and  122  through  124  of  this 
Chapter). 

DATES:  Effective  date:  December  24, 
1980. 

EPA  will  accept  public  comments  on 
these  temporary  exclusions  until  March 
2, 1981.  Any  person  may  request  a 
hearing  on  these  temporary  exclusions 
by  filing  a  request  with  John  P.  Lehman, 
whose  address  appears  below,  by 
January  21, 1981.  The  request  must 
contain  the  information  prescribed  in 
§  260.20(d)  of  this  chapter. 

ADDRESSES:  Comments  should  be  sent 
to  the  Docket  Clerk,  Office  of  Solid 
W’aste  (WH-565),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460. 
Communications  should  identify  the 
regulatory  docket  number  "Section 
3001/Delisting  Petitions.” 


Requests  for  hearing  should  be 
addressed  to  John  P.  Lehman,  Director, 
Hazardous  and  Industrial  Waste 
Division,  Office  of  Solid  Waste  (WH- 
565),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 

The  public  docket  for  these  temporary 
exclusions  is  located  in  Room  2711,  U.S. 
Environmental  Protection  Agency,  401  M 
St.,  S.W.,  Washington,  D.C.  20460,  and  is 
available  for  viewing  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Myles  Morse,  Office  of  Solid  Waste 
(WH-565),  U.S.  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington.  D.C.  (202)  755-9187. 
SUPPUEMENTARY  INFORMATION:  On  July 
16, 1980  and  November  12, 1980  as  part 
of  its  final  and  interim  final  regulations 
implementing  Section  3001  of  RCRA. 

EPA  published  lists  of  hazardous  wastes 
from  non-specific  and  from  specific 
sources.  See  40  CFR  261.31  and  261.32 
(45  FR  47832-47836  and  74890-74892). 
These  wastes  were  listed  as  hazardous 
because  they  typically  and  frequently 
exhibit  either  any  of  the  characteristics 
of  hazardous  wastes  identified  in 
Subpart  C  of  Part  261  (ignitability, 
corrosivity,  reactivity  and  EP  toxicity)  or 
meet  the  criteria  for  listing  contained  in 
§  261.11(a)(2)  or  §  261.11(a)(3). 

The  Agency,  however,  recognizes  that 
individual  waste  streams  may  vary 
depending  on  raw  materials,  industrial 
processes  and  other  factors.  Thus,  while 
a  type  of  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  meeting  the  listing 
description  from  an  individual  facility 
may  not  be  hazardous.  For  this  reason, 

§  §  260.20  and  260.22  provide  an 
exclusion  procedure,  allowing  persons 
to  demonstrate  that  a  specific  waste 
from  a  particular  generating  facility 
should  not  be  regulated  as  a  hazardous 
waste.  To  be  excluded,  petitioners  must 
show  that  the  waste  produced  at  their 
facilities  does  not  meet  any  of  the 
criteria  under  which  the  waste  was 
listed.  (See  §  260.22(a).)  Wastes  which 
are  “delisted”  (i.e.,  excluded)  may, 
however,  still  be  hazardous  if  they 
exhibit  any  of  the  characteristics  of  a 
hazardous  waste  and  generators  remain 
obligated  to  make  this  determination. 

In  addition  to  wastes  listed  as 
hazardous  in  §§  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  also 
are  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  (See 
§§  261.31(c)  and  (d)(2).)  Again,  the 
substantive  standard  for  “delisting”  is 
that  the  waste  not  meet  any  of  the 
criteria  for  which  the  waste  was  listed 
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originally.  Where  the  waste  is  derived 
from  one  or  more  listed  hazardous 
wastes,  the  demonstration  may  be  made 
with  respect  to  each  constituent  listed 
waste,  or  the  waste  mixture  as  a  whole. 
(See  §  260.22(b].)  Like  other  excluded 
wastes,  excluded  hazardous  waste 
treatment,  storage  or  disposal  residues 
remain  subject  to  Subpart  C  of  Part  261, 
and  so  may  be  hazardous  if  they  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

EPA  recognizes  as  well  that  there  will 
be  circumstances  where  immediate 
action  on  petitions  is  appropriate. 
Therefore,  upon  Agency  review  of  a 
submitted  petition,  the  Administrator 
may  under  §  260.22(m)  grant  a 
temporary  exclusion  if  there  is 
substantial  likelihood  that  an  exclusion 
will  finally  be  granted. 

It  should  be  noted  that  the  Agency  has 
not  run  spot  checks  on  the  test  data 
submitted  to  date  in  exclusion  petitions. 
The  Agency  believes  that  the  sworn 
affidavits  submitted  with  each  petition 
sufficiently  binds  the  petitioners  to 
ensure  presentation  of  truthful  and 
accurate  test  results.  The  Agency  may, 
however,  spot  sample  and  analyze 
wastes  or  groundwater  before  a  final 
decision  is  made  whether  to  exclude  any 
particular  waste  from  the  hazardous 
waste  regulations. 

We  also  note  that  the  temporary 
exclusions  granted  today  apply  only  to 
the  Federal  hazardous  waste 
management  system  established  under  . 
the  RCRA.  States  remain  free  to  take 
any  action  they  deem  appropriate  with 
regard  to  these  wastes. 

The  temporary  exclusions  published 
today  involve  the  following  petitioners: 
Virginia  Chemicals  Inc.  for  its  facilities 
in  Bucks,  Alabama  and  Leeds,  South 
Carolina;  Bekaert  Steel  Wire 
Corporation,  Rome,  Georgia;  the  Florida 
Wire  and  Cable  Company,  Jacksonville, 
Florida;  Wiremill  Incorporated, 
Sanderson,  Florida;  the  Firestone  Steel 
Products  Company,  Spartanburg,  South 
Carolina;  the  American  Recovery 
Company,  Baltimore,  Maryland;  Armco 
Incorporated,  Middletown,  Ohio;  the 
Reynolds  Aluminum  Company  for  its 
facilities  in  Richmond,  Virginia;  Ewa 
Beach,  Hawaii;  Houston,  Texas;  Kansas 
City,  Missouri;  Guayama,  Puerto  Rico; 
Woodbridge,  New  Jersey;  Salisbury, 
North  Carolina;  Hayward,  California; 
Kent,  Washington;  Tampa,  Florida; 
Torrance,  California;  and  Middletown, 
New  York;  and  Monroe  Auto  Equipment, 
Paragould,  Arkansas. 


I.  Virginia  Chemicals  Inc. 

A.  Petition  for  Exclusion 

Virginia  Chemicals  Inc.  (Virginia 
Chemicals),  involved  in  the  production 
of  sodium  hydrosulfate,  has  petitioned 
the  Agency  to  exclude  its  distillation 
column  bottom  sludge  presently  listed 
as  EPA  Hazardous  Waste  No.  F003,  (The 
following  spent  non-halogenated 
solvents:  Xylene,  acetone,  ethyl  acetate, 
ethylbenzene,  ethyl  ether,  methyl 
isobutyl  ketone,  n-butyl  alcohol, 
cyclohexanone,  and  methanol;  and  the 
still  bottoms  from  the  recovery  of  these 
solvents],  at  their  facilities  in  Bucks, 
Alabama  and  Leeds,  South  Carolina. 
Virginia  Chemicals  has  petitioned  to 
exclude  its  residue  because  they  claim 
that  its  still  bottoms  no  longer  meet  the  ’ 
criteria  for  which  the  waste  was  listed 
in  (40  CFR  261.11(a)(1)). 

Virginia  Chemicals  utilizes  the  sodium 
formate  process  in  the  production  of 
sodium  hydrosulfate.  The  reaction  is  run 
in  a  methanol  solution  which  is  not  part 
of  the  reaction.  The  methanol  is  then 
recovered  from  the  water  of  reaction 
and  recycled  to  the  process.  The 
distillation  still  bottoms  discharged  from 
the  methanol  recovery  process  are 
comprised  primarily  of  sodium  and 
sulfur  salts  and  are  sold  as  a  co-product 
of  the  sodium  hydrosulfate  process. 

Virginia  Chemicals  has  submitted 
descriptions  of  its  sodium  hydrosulfate 
production  and  methanol  recovery 
processes,  constituent  analyses  of  the 
distillation  bottom  material  for 
methanol,  and  flash  point  tests  for  this 
material.  Virginia  Chemicals  claims  that 
since  its  methanol  recovery  is  99.9 -f% 
efficient,  less  than  0.1%  methanol 
remains  in  the  distillation  still  bottoms 
and  therefore,  this  residue  cannot  be 
considered  hazardous.  Virginia 
Chemicals  further  states  that  its  residue 
does  not  exhibit  the  characteristic  of 
ignitability  (§  261.21)  for  which  EPA 
Hazardous  Waste  F003  is  listed  in  Part 
261  Subpart  D  and  as  described  in 
§  261.21  of  the  regulations. 

Results  of  ignitability  tests  for  both 
facilities  indicate  that  the  flash  point  of 
the  still  bottom  material  is  greater  than 
212“F. 

B.  Agency  Analysis  and  Action 

EPA  Hazardous  Waste  No.  F003  is 
listed  due  to  the  ignitability  of  spent 
nonhalogenated  solvents,  one  of  which 
is  methanol,  the  solvent  used  in  Virginia 
Chemical's  process.  Analyses  submitted 
by  Virginia  Chemicals  indicate  that 
methanol  is  present  in  the  distillation 
still  bottoms  in  only  low  percentages 
(<0.1%)  by  volume.  This  is  well  below 
the  limit  of  24  percent  alcohol  by  volume 
set  in  §  261.21(a)(i)  of  the  regulations. 


Section  261.21(a)(i)  of  the  regulations 
also  indicates  that  solutions  with 
flashpoints  above  140°F  are  considered 
non-ignitable.  Flashpoint  tests  run  on 
Virginia  Chemicals  distillation  still 
bottom  discharges  at  both  facilities  ' 
indicate  that  the  flash  point  is  greater 
than  212°F. 

Virginia  Chemicals  has  sufficiently 
demonstrated  the  non-hazardous  nature 
of  its  distillation  still  bottoms  due  to  the 
efficiency  of  its  methanol  recovery 
system.  TTie  Agency,  therefore,  has 
granted  a  temporary  exclusion  to 
Virginia  Chemicals’  Bucks,  Alabama 
and  Leeds,  South  Carolina  facilities,  for 
its  distillation  bottom  discharges  from 
its  sodium  hydrosulfite  process,  as 
described  in  its  petition,  from  its  listing 
under  EPA  Hazardous  Waste  No.  F003. 

C.  Agency  Information  Needs  for  Final 
Delisting 

The  Agency  believes  that  Virginia 
Chemicals  has  submitted  sufficient  data 
for  the  final  delisting  of  its  distillation 
still  bottoms.  The  Agency  has  granted  a 
temporary  exclusion  to  expedite 
delisting  action  for  Virginia  Chemicals. 
Final  exclusion  will  be  granted  upon 
review  of  comments  received  in 
response  to  this  publication. 

II.  Bekaert  Steel  Wire  Corporation 

A.  Petition  for  Exclusion 

The  Bekaert  Steel  Wire  Corporation 
(Bekaert),  involved  in  the  manufacture 
of  steel  wire,  has  petitioned  the  Agency 
to  exclude  its  wastewater  treatment 
sludge,  presently  listed  for  the  following 
EPA  Hazardous  Wastes: 

F006 — Wastewater  treatment  sludges  from 
electroplating  operations  except  from  the 
following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel;  (5) 
cleaning/stripping  associated  with  tin,  zinc 
and  aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

F007 — Spent  cyanide  plating  bath  solutions 
from  electroplating  operations  (except  for 
precious  metals  electroplating  spent 
cyanide  plating  bath  solutions] 

F008 — Plating  bath  sludges  from  the  bottom 
of  plating  baths  from  electroplating 
operations  where  cyanides  are  used  in  the 
process  (except  for  precious  metals 
electroplating  bath  sludges] 

F009 — Spent  stripping  and  cleaning  bath 
solutions  from  electroplating  operations 
where  cyanides  are  used  in  the  process 
(except  for  precious  metals  electroplating 
spent  stripping  and  cleaning  bath  solutions] 
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K063  ' — Sludge  from  lime  treatment  of  spent 

pickle  liquor  from  steel  finishing 

operations. 

The  constituents  of  concern  for  these 
wastes  are  cadmiutTi,  chromium,  nickel, 
cyanide  and  lead.  Bekaert  has  petitioned 
to  exclude  its  waste  because  it  does  not 
meet  the  criteria  for  which  they  were 
listed. 

Bekaert  utilizes  the  processes  of  wire 
drawing,  hydrochloric  acid  pickling,  and 
electroplating  of  copper  and  zinc  in  its 
production  of  steel  wire.  Bekaert’s 
wastewater  treatment  process  for 
pickling  and  plating  rinse  water  involves 
caustic  soda  neutralization,  chlorine 
treatment  for  cyanide  destruction, 
calcium  hydroxide  neutralization  (to  a 
pH  of  8-10],  clarification/precipitation, 
and  pressure  filtration.  Bekaert  claims 
that  its  wastewater  treatment  process 
produces  an  environmentally  stable 
sludge  containing  non-hazardous  levels 
of  cadmium,  chromium,  nickel,  cyanide 
and  lead. 

Bekaert  has  submitted  a  detailed 
description  of  its  sludge  treatment 
system,  EP  toxicity  test  results  fdr  all 
toxic  constituents  specified  in  §  261.24 
of  the  regulations,  and  total  constituent 
analyses  of  the  sludge  for  cyanide.  The 
samples  were  taken  over  a  one  month 
period  which  the  petitioner  claims 
represents  the  uniformity  of  the 
constituent  concentrations  in  the  waste. 

EP  toxicity  tests  for  cadmium,  total 
chromium,  nickel  and  lead  produced 
maximum  leachate  concentrations  of 
<0.02,  0.05,  0.22,  and  <0.2  ppm, 
respectively.  Constituent  analysis  of  the 
wastewater  sludge  for  cyanide  revealed 
a  maximum  concentration  of  0.01  ppm. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  for  which 
EPA  Hazardous  Waste  Nos.  F006,  F007, 
F008,  F009  and  K062  are  listed  are 
cadmium,  chromium,  nickel,  lead  and 
cyanide.  Although  each  of  these 
constituents  appear  in  Bekaert’s 
wastewater,  it  has  sufficiently 
demonstrated  that  its  wastewater 
treatment  sludge  is  non-hazardous. 
Bekaert’s  waste  treatment  operation 
destroys  the  majority  of  cyanides  in  the 
wastewater,  leaving  residue 
concentrations  not  exceeding  0.01  ppm, 
which  are  considered  negligible. 
Additionally,  the  concentrations  of 
cadmium,  chromium,  and  lead  in  extract 


'  On  November  12. 1980  (45  FR  74884).  EPA 
removed  waste  K063  from  the  hazardous  waste  list 
(§  261.32).  However,  since  these  lime  treatment 
sludges  are  generated  from  the  treatment  of  a  listed 
hazardous  waste  (K062).  they  still  are  considered  to 
be  a  hazardous  waste  (§  261.3(c)(2)).  Further,  they 
remain  hazardous  wastes  until  they  no  longer  meet 
any  of  the  characteristics  of  hazardous  wastes  and 
are  excluded  (|  261.3(d)(2)). 


samples  of  this  sludge  are  well  below 
the  EP  maximum  toxicity  levels.  These 
low  leachate  levels  indicate  that  the 
constituents  are  present  essentially  in 
an  immobile  form.  Leachate  analyses 
also  indicate  that  the  nickel  present  is 
substantially  immobile  and  therefore  not 
of  regulatory  concern.  A  final  pH  range 
of  8-10  indicates  that  Bekaert's  waste 
treatment  system  effectively  neutralizes 
its  acid  wastes.  The  Agency  therefore 
has  granted  a  temporary  exclusion  to 
Bekaert’s  facility  in  Rome,  Georgia  for 
its  treated  electroplating  and  pickle 
liquor  rinse  waters,  as  described  in  its 
petition. 

III.  Florida  Wire  and  Cable  Company 

A.  Petition  for  Exclusion 

The  Florida  Wire  &  Cable  Company 
(FWC),  involved  in  the  manufacture  of 
galvanized  high  carbon  steel  wire  and 
guy  wire,  has  petitioned  the  Agency  to 
exclude  its  sludge,  formerly  listed  as 
EPA  Hazardous  Waste  No.  K063,  sludge 
from  lime  treatment  of  spent  pickle 
liquor  from  steel  Hnishing  operations. 
FWC  has  petitioned  to  exclude  its  waste 
because  it  does  not  meet  the  criteria  for 
which  it  was  listed. 

FWC’s  operation  includes  the 
processes  of  cold  drawing,  hydrochloric 
acid  pickling,  and  hot  dip  galvanizing, 
and  stranding  in  the  production  of 
galvanized  high  carbon  steel  wire  and 
guy  wire.  Its  waste  treatment  process  for 
pickle  liquor  rinse  and  overflow  wastes 
involves  neutralization,  lime  and 
polymer  flocculation,  settling,  and 
pressure  filtration.  FWC  claims  that  its 
sludge  is  environmentally  stable  and 
non-hazardous,  and  specifically  that  the 
sludge  does  not  contain  hazardous 
levels  of  chromium  and  lead,  the 
constituents  of  concern  for  spent  pickle 
liquor  (waste  K062). 

FWC  submitted  a  detailed  description 
of  its  sludge  treatment  system,  and  EP 
toxicity  test  results  for  all  toxic 
constituents  specified  in  §  261.24  of  the 
regulations.  The  samples  were  taken 
over  a  one  month  period  which  the 
petitioner  claims  represents  the 
uniformity  of  constituent  concentrations 
in  the  waste.  EP  toxicity  tests  showed 
maximum  chromium  and  lead  levels  in 
the  waste  extract  of  0.015  and  0.058  ppm, 
respectively. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  in  this 
waste,  are  chromium  and  lead.  EP 
extracts  from  sludge  samples  analyzed 
by  FWC  show  chromium  and  lead 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 


*See  footnote  1. 


levels  indicate  that  the  constituents  are 
present  essentially  in  an  immobile  form. 
A  final  pH  of  8.5  indicates  that  FWC’s 
waste  treatment  process  effectively 
neutralizes  its  acid  wastes.  The  Agency 
therefore  has  granted  a  temporary 
exclusion  to  FWC’s  facility  in 
Jacksonville,  Florida  for  its  treated 
pickle  liquor  rinse  and  overflow  wastes, 
as  described  in  its  petition. 

IV.  Wiremill  Incorporated 

A.  Petition  for  Exclusion 

Wiremill  Inc.  (Wiremill),  involved  in 
the  manufacture  of  high  carbon  steel 
wire,  has  petitioned  the  Agency  to  delist 
its  sludge,  formerly  listed  as  EPA 
Hazardous  Waste  No.  K063,  sludge  from 
time  treatment  of  spent  pickle  liquor 
from  steel  Hnishing  operations.® 

Wiremill  has  petitioned  to  exclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed. 

Wiremill  uses  the  processes  of  cold 
drawing  and  hydrochloric  acid  pickling 
in  the  production  of  high  carbon  steel 
wire.  Its  waste  treatment  process  for 
pickle  liquor  rinse  and  overflow  wastes 
involves  neutralization,  lime  and 
polymer  flocculation,  clarification,  and 
pressed  nitration.  Wiremill  claims  that 
its  sludge  is  environmentally  stable  and 
non-hazardous,  and  specifically  that  the 
sludge  does  not  contain  hazardous 
levels  of  chromium  and  lead,  the 
constituents  of  concern  for  spent  pickle 
liquor  (waste  K062). 

Wiremill  has  submitted  a  detailed 
description  of  its  sludge  treatment 
system,  and  EP  toxicity  test  results  for 
all  toxic  constituents  specified  in 
§  261.24  of  the  regulations.  The  samples 
were  taken  over  a  one-month  period 
which  the  petitioner  claims  represents 
the  uniformity  of  constituent 
concentrations  in  the  waste.  EP  toxicity 
tests  produced  maximum  leachate 
concentrations  of  <0.01  and  0.018  ppm 
for  chromium  and  lead,  respectively. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  in  this 
waste  are  chromium  and  lead.  EP 
extracts  from  sludge  samples  analyzed 
by  Wiremill  show  chromium  and  lead 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 
levels  indicate  that  the  constituents  are 
present  essentially  in  an  immobile  form. 
A  final  pH  of  8.7  indicates  that 
Wiremill’ s  waste  treatment  process 
effectively  neutralizes  its  acid  wastes. 
The  Agency  therefore,  has  granted  a 
temporary  exclusion  to  Wiremill’s 
facility  in  Sanderson,  Florida  for  its 


’See  footnote  1. 
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treated  pickle  liquor  rinse  and  overflow 
wastes,  as  described  in  its  petition. 

V.  Firestone  Steel  Products  Company 

A.  Petition  for  Exclusion 

The  Firestone  Steel  Products 
Company  (Firestone),  involved  in  the 
manufacture  of  stainless  steel  food 
containers  and  carbon  steel  automotive 
body  panels,  has  petitioned  the  Agency 
to  exclude  its  sludge,  formerly  listed  as 
EPA  Hazardous  Waste  No.  K063,  sludge 
from  the  lime  treatment  of  spent  pickle 
liquor  from  steel  finishing  operations.^ 
Firestone  has  petitioned  to  exclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed. 

Firestone  uses  the  processes  of 
forming,  welding,  assembly,  and  metal 
finishing  (nitric  and  hydrofluoric  acid 
pickling  and  sulfuric  acid  anodizing  of 
aluminum)  in  the  production  of  food 
container.  Its  waste  treatment  process 
for  spent  pickle  liquor  and  pickle  liquor 
rinse  and  overflow  wastes  involves 
neutralization,  lime  and  polymer 
flocculation,  clarification,  and  pressed 
filtration.  Firestone  claims  that  its 
sludge  is  environmentally  stable  and 
non-hazardous  and  specifically  that  the 
sludge  does  not  contain  hazardous 
levels  of  chromium  and  lead,  the 
constituents  of  concern  in  the  spent 
pickle  liquor  (waste  K062). 

Firestone  has  submitted  a  detailed 
description  of  its  sludge  treatment 
system,  and  EP  toxicity  test  results  for 
all  toxic  constituents  specifled  in 
§  261.24  of  the  regulations.  The  samples 
were  taken  over  a  2  month  period  which 
the  petitioner  claims  represents  the 
uniformity  of  constituent  concentrations 
in  the  waste.  EP  toxicity  tests  produced 
maximum  leachate  concentrations  of 
0.16  and  0.056  ppm  for  chromium  and 
lead,  respectively. 

B.  Agency  Analysis  and  Action 

A  flnal  pH  range  of  6  to  8.5  indicates 
that  Firestones’  waste  treatment  system 
effectively  neutralizes  its  acid  wastes. 
EP  extracts  from  sludge  samples 
analyzed  by  Firestone  show  chromium 
and  lead  concentrations  consistently 
well  below  the  maximum  EP  toxicity 
levels.  These  low  leachate  levels 
indicate  that  the  constituents  of  concern 
are  present  essentially  in  an  immobile 
form.  The  Agency  therefore  has  granted 
a  temporary  exclusion  to  Firestone  Steel 
Products  Company’s  facility  in 
Spartanburg,  South  Carolina,  for  its 
treated  spent  pickle  liquor,  as  described 
in  its  petition. 


*See  footnote  1. 


VI.  American  Recovery  Company 

A.  Petition  for  Exclusion 

The  American  Recovery  Company 
(ARC),  located  in  Baltimore,  Maryland 
currently  operates  a  waste  treatment 
facility  which  neutralizes  acidic 
electroplating  and  spent  pickle  liquor 
wastes.  ARC  has  petitioned  the  Agency 
(as  required  by  §  261.3(b)(2))  to  exclude 
only  the  treatment  residue  produced  by 
its  treatment  facility  for  spent  pickle 
liquor  wastes  formerly  listed  as  EPA 
Hazardous  Waste  K063,  sludge  from 
lime  treatment  of  spent  pickle  liquor 
from  steel  finishing  operations. ‘ARC 
claims  that  its  treatment  residue  for  the 
spent  pickle  liquor  no  longer  meets  the 
criteria  for  which  the  waste  was" 
originally  listed,  since  it  is  non-corrosive 
and  the  hazardous  constitutents  of 
concern  are  present  in  an  immobile 
form. 

ARC  has  submitted  a  detailed 
description  of  its  treatment  process,  and 
EP  toxicity  test  results  for  all  toxic 
constituents  specified  in  §  261.24  of  the 
regulations.  ARC  claims  that  the 
samples  of  residue  obtained  for  analysis 
are  representative  of  the  range  of  spent 
pickle  liquor  wastes  accepted  for 
treatment  at  its  facility. 

ARC  uses  a  batch  treatment  process 
which  involves  the  separate 
neutralization  of  hydrofluoric,  nitric  and 
sulfuric  acid  pickle  liquor  wastes, 
followed  by  the  precipitation  of  metals 
as  hydroxide  salts,  and  the  belt  filter 
press  dewatering  of  the  sludge.  The  pH, 
which  is  raised  to  a  level  of  8.5  is 
constantly  monitored  in  the  reactor 
tank.  The  supematent  is  monitored  for 
chromium  and  lead  prior  to  transfer  to 
the  settling  tank.  Additional  liming  is 
necessary  ony  if  supematent  samples 
exceed  eMuent  guideline  discharge 
permit  parameters.  The  dewatered 
sludge  is  stockpiled  for  three  to  five 
days  prior  to  landfilling. 

Acidic  wastes  from  electroplating 
processes  are  segregated  and  treated 
separately  from  spent  pickle  liquor 
wastes.  The  dewatered  sludge  from 
these  wastes  are  currently  manifested 
and  disposed  of  at  a  Subtitle  C  landflll. 
ARC  claims  that  there  is  no  commingling 
of  other  wastes  with  the  spent  pickle 
liquor  wastes  processed  at  its  facility. 

ARC  has  characterized  its  treatment 
process  quantitively  for  each  of  the  eight 
companies  utilizing  ARC’S  treatment 
services.  ARC  has  assured  the  Agency 
that  its  treatment  process  will  be 
monitored  using  EP  toxicity  tests  to 
calibrate  the  treatment  of  any  additional 
sources  of  pickle  liquor. 


'See  footnote  1. 


Samples  of  dewatered  sludge  were 
obtained  for  EP  toxicity  analyses. 
Maximum  chromium  and  lead  levels  in 
the  waste  extracts  were  0.17  and  <0.01 
ppm,  respectively. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  in  this 
waste,  are  chromium  and  lead.  EP 
extracts  from  sludge  samples  analyzed 
by  ARC  show  lead  and  chromium 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 
levels  indicate  that  the  constituents  are 
present  essentially  in  an  immoble  form. 
A  final  pH  range  of  8.2  to  8.8  indicates 
that  ARC’S  waste  treatment  system 
effectively  neutralizes  its  acid  wastes. 
The  Agency  therefore,  has  granted  a 
temporary  exclusion  to  ARC’S  facility  in 
Baltimore,  Maryland  for  its  spent  pickle 
liquor  treatment  residue,  generated  from 
the  treatment  process  described  in  its 
petition. 

VII.  Annco  Incorporated 

A.  Petition  for  Exclusion 

Armco  Incorporated  (Armco), 
involved  in  the  manufacture  of  stainless 
and  electrical  (silicon  and  high  carbon) 
sheet  steel  has  petitioned  the  Agency  to 
delist  its  sludge,  formerly  listed  as  EPA 
Hazardous  Waste  No.  K063,  sludge  from 
lime  treatment  of  spent  pickle  liquor 
from  steel  finishing  operations. ‘Armco 
has  petitioned  to  exclude  their  waste 
because  it  does  not  meet  the  criteria  for 
which  it  was  listed. 

Armco  uses  the  process  of 
hydrofluoric,  nitric,  and  sulfuric  acid 
pickling,  for  the  cleaning  of  silcon, 
carbon  and  stainless  steel  produced  at 
its  facility.  Its  waste  treatment  process 
for  spent  pickle  liquor  wastes  involves 
lime  neutralization,  settling,  and  gravity 
and  pressed  filtration.  They  claim  their 
sludge  is  environmentally  stable  and 
non-hazardous,  and  specifically  that  the 
sludge  does  not  contain  hazardous 
levels  of  chromium  and  lead,  the 
constitutents  of  concern  in  the  spent 
pickle  liquor  (waste  K062). 

Armco  submitted  a  detailed 
description  of  their  sludge  treatment 
system,  and  EP  toxicity  test  results  for 
chromium  and  lead.  The  samples  were 
taken  over  a  three  month  period  which 
the  petitioner  claims  represents  the 
uniformity  of  constituent  concentrations 
in  the  waste.  EP  toxicity  tests  revealed 
maximum  chromium  and  lead  levels  in 
the  waste  extract  of  0.17  and  0.19  ppm, 
respectively. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  in  this 
waste  are  chromium  and  lead.  EP 


*See  footnote  1. 
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extracts  from  sludge  samples  analyzed 
by  Armco  show  chromium  and  lead 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 
levels  indicate  that  the  constituents  are 
present  essentially  in  an  immobile  form. 

A  final  pH  of  8.5  indicates  that  Armco’s 
waste  treatment  process  effectively 
neutralizes  its  spent  pickle  liquor 
wastes.  The  Agency,  therefore,  has 
granted  a  temporary  exclusion  to 
Armco's  facility  in  Butler,  Pennsylvania 
for  its  treated  spent  pickle  liquor,  as 
described  in  its  petition.  It  should  be 
noted,  however,  that  the  Agency  is 
concerned  about  the  level  of  nickel  in 
leachate  analyses  of  the  petitioner’s 
stainless  pickle  liquor  residues,  even 
though  nickel  is  not  listed  as  a 
constitutent  of  concern.  The  Agency  is 
presently  analyzing  its  position  on 
nickel  concentration  ranges  in  EP 
leachate.  If  after  further  analyses  the 
Agency  determines  that  these  levels  are 
of  regulatory  concern,  nickel  leachate 
concentrations  may  be  considered  prior 
to  granting  a  final  exclusion  to  Armco. 

VIII.  Reynolds  Metals  Company 

A.  Petition  for  Exclusion 

The  Reynolds  Metals  Company, 
(Reynolds),  involved  in  the  manufacture 
of  one-piece  aluminum  cans,  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge,  presently 
listed  as  EPA  Hazardous  Waste  No. 

F019,  wastewater  treatment  sludges 
from  the  chemical  conversion  coating  of 
aluminum.  Reynolds  has  petitioned  to 
exclude  its  waste  because  it  does  not 
meet  the  criteria  for  which  it  was  listed. 
Reynolds  has  indicated  that  since  its 
aluminum  conversion  coating  processes 
do  not  use  either  chromium  or  cyanide, 
the  constituents  for  which  Hazardous 
Waste  F019  is  listed,  its  waste  cannot 
contain  hazardous  levels  of  chromium  or 
cyanide. 

Reynolds  has  submitted  a  description 
of  its  wastewater  treatement  process, 
formulation  lists  from  its  suppliers  of 
chemicals  and  mixtures  used  in  the 
chemical  conversion  process,  EP  toxicity 
test  results  for  all  toxic  constituents 
specified  in  §  261.24  of  the  regulations, 
and  a  constituent  analysis  of  the  sludge 
for  cyanide. 

Reynold’s  treatment  process  of 
chemical  conversion  rinse  wastes 
involves  lime  neutralization  to  a  pH  of 
8.0-8.5,  precipitation  of  metal 
hydroxides,  and  dewatering  via  pressure 
filtration. 

Formulation  lists  indicate  that 
zirconium  and  fluoride  compounds, 
nitric  acid,  hydrofluoric  acid, 
hydrofluosilic  acid,  tannic  acid,  and 
phosphates  are  the  major  constituents  of 


the  conversion  coatings  used  by 
Reynolds.  None  of  the  formulations 
contain  chromium  or  cyanide. 

EP  toxicity  test  results  of  dewatered 
sludge  samples  indicate  a  maximum 
chromium  concentration  of  0.04  ppm. 
Constitutent  analysis  of  the  sludge 
revealed  a  cyanide  concentration  of  0.03 
ppm. 

Reynolds  has  certified  that  the 
production  process,  chemical  conversion 
process,  formulation  lists,  waste 
treatment  process,  EP  test  data  and  the 
constituent  analysis  for  cyanide  are 
representative  and  do  not  vary  at  each 
of  the  following  facility  sites:  Richmond, 
Virginia:  Ewa  Beach,  Hawaii;  Houston, 
Texas;  Kansas  City,  Missouri;  Guayama, 
Puerto  Rico:  Woodbridge,  New  Jersey: 
Salisbury,  North  Carolina;  Hayward, 
California;  Kent,  Washington:  Tampa, 
Florida;  Torrance,  California;  and 
Middletown,  New  York. 

B.  Agency  Analysis  and  Action 

It  is  apparent  from  the  formulation 
lists  submitted  that  chromium  and 
cyanide  are  not  used  in  Reynold's 
chemical  conversion  process.  EP  toxicity 
data  indicate  that  chromium  leachate 
concentrations  are  below  the  national 
primary  interim  drinking  water 
standard.  The  cyanide  concentrations 
found  in  the  sludge  are  considered 
negligible  and  are  well  below  the  Public 
Health  Service’s  suggested  drinking 
water  standard.  The  presence  of  these 
constituents  in  Reynolds  wastes  is 
probably  a  result  of  background  levels 
and  non-specific  process  contamination 
sources.  Therefore,  based  on 
formulation  lists.  EP  toxicity  data, 
sludge  constituent  analysis  and  since 
Reynolds  has  certified  that  its 
production  and  treatment  processes  do 
not  vary  at  any  of  its  facilities,  the 
Agency  has  granted  temporarv’ 
exclusions  to  the  Reynolds  Metals 
Company's  facilities  in  Richmond. 
Virginia:  Ewa  Beach.  Hawaii:  Houston, 
Texas;  Kansas  City,  Missouri;  Guayama, 
Peurto  Rico;  Woodbridge.  New  ]erse?y; 
Salisbury,  North  Carolina;  Hayward. 
California;  Kent.  Washington:  Tampa, 
Florida;  Torrance,  California;  and 
Middletown,  New  York,  for  its 
wastewater  treatment  sludge  from  the 
chemical  conversion  of  aluminum,  as 
described  in  its  petition,  from  its  listing 
under  EPA  Hazardous  Waste  No.  F019. 

IX.  Monroe  Auto  Equipment 

A.  Petition  for  Exclusion 

The  Monroe  Auto  Equipment 
Company  (Monroe),  involved  in  the 
manufacture  of  automotive  ride  control 
products  (shock  absorbers),  has 
petitioned  the  Agency  to  exclude  its 


treated  sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006 — 
wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 

(5)  cleaning/stripping  associated  with 
tin.  zinc  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  Monroe  has 
petitioned  to  exclude  its  waste  because 
it  does  not  meet  the  criteria  for  which  it 
was  listed. 

The  production  process  at  Moiu'oe’s 
facility  which  generates  the  listed 
hazardous  waste  is  hard  chrome  plating 
of  carbon  steel  rods.  The  hazardous 
constituents  of  concern  in  this  waste 
(F006)  are  cadmium,  chromium,  nickel 
and  cyanides.  Monroe  uses  only 
chromium  (chromic  acid)  in  its  plating 
operation,  while  cadmium,  nickel  and 
cyanide  compounds  are  not  used  in  any 
of  its  processes.  Monroe  claims  that  its 
treated  wastewater  sludge  is  non- 
hazardous  due  to  the  immobile  and  non¬ 
toxic  form  of  chromium  and  negligible 
levels  of  cadmium,  nickel  and  cyanide  in 
the  sludge. 

Monroe  has  submitted  a  description  of 
its  wastewater  treatment  process,  EP 
toxicity  test  results  for  cadmium, 
chromium,  and  nickel,  and  constituent 
analyses  of  the  sludge  for  cyanide. 

Monroe’s  chromic  acid  rinse 
wastewater  passes  through  a  Heil 
chrome  reduction  unit  which  uses  sulfur 
dioxide  in  sulfuric  acid  to  reduce 
hexavalent  chromium  to  the  trivalent 
form.  The  reduced  chromium  solution 
then  enters  a  Walker  process  clarifier 
along  with  alkaline  cleaning  and 
phosphating  solutions,  lime  and 
ploymers,  resulting  in  neutralization  and 
precipitation  of  metal  hydroxides.  After 
settling,  the  sludge  is  pumped  to  a 
storage  lagoon  from  where  the  sludge 
passes  through  vacuum  filtration  for 
dewatering. 

EP  toxicity  tests  involving  chromium, 
cadmium,  and  nickel  produced 
maximum  leachate  levels  of  0.75.  <0.01, 
and  0.05  ppm,  respectively.  Constituent 
analyses  of  the  sludge  for  total  cyanide 
produced  a  maximum  concentration  of 
3.9  ppm.  while  free  cyanide  was 
reported  as  <0.001  ppm. 

B.  Agency  Analysis  and  Action 

The  constituents  for  which  EPA 
Hazardous  Waste  No.  F006  is  listed  are 
cadmium,  chromium,  nickel,  and 
cyanide.  Monroe  has  demonstrated  that 
its  hard  chromium  plating  process  does 
not  use  cadmium,  nickel,  and  cyanide 
compounds.  EP  extracts  show  cadmium 
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levels  consistently  below  the  interim 
primary  drinking  water  standard.  Nickel 
leachate  concentrations  are  considered 
negligible  as  are  free  cyanide  levels  in 
the  dewatered  sludge,  and  are  therefore 
not  of  regulatory  concern.  The  low 
concentrations  of  cadmium,  nickel,  and 
cyanide  are  probably  a  result  of 
unknown  minor  sources  of 
contamination  and  background  levels, 
rather  than  the  direct  use  of  these 
constituents  in  the  plating  process.  Total 
chromium  concentrations  in  the  EP 
extract  are  consistently  well  below  the 
maximum  EP  toxicity  levels.  These  low 
leachate  levels  indicate  that  the 
constituents  are  present  essentially  in 
an  immobile  form.  The  Agency 
therefore,  has  granted  a  temporary 
exclusion  to  Monroe  Auto  Equipment’s 
facility  in  Paragould,  Arkansas,  for  the 
treated  wastes  generated  by  its  hard 
chromium  plating  process  as  described 
in  its  petition,  listed  under  EPA 
Hazardous  Waste  No.  F006. 

Dated:  December  24, 1980. 

Eckhardt  C.  Beck, 

Assistant  Administrator. 

|FR  Doc.  80-40632  Filed  12-30-80;  8:45  am] 

BILLING  CODE  6S60-30-M 


[OPP-180526;  PH-FRC  1715-8] 

Connecticut;  Issuance  of  Specific 
Exemption  for  Use  of  Captafol  on 
Peppers 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  granted  a  specific 
exemption  to  the  Connecticut 
Department  of  Environmental  Protection 
(hereafter  referred  to  as  the 
“Applicant”)  for  use  of  captafol 
(Difolatan  4F)  on  370  acres  of  peppers  in 
Fairfield,  Hartford,  Litchfield, 

Middlesex,  New  London,  New  Haven, 
and  Tolland  Counties,  Connecticut,  to 
control  pepper  blight.  The  specific 
exemption  was  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

DATE:  The  specific  exemption  expired  on 
October  31. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Libby  Welch,  Registration  Division  (TS- 
767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124,  401  M  St.  SW.,  Washington,  D.C. 
20460  (202-426-0223). 

SUPPLEMENTARY  INFORMATION:  Pepper 
blight  is  caused  by  a  fungus  that  lives  in 
the  soil  from  year  to  year  and  may  be 
carried  on  the  seed.  The  infected  plant 
commonly  is  girdled  at  the  soil  line, 
causing  a  sudden  wilting  and  death  of 


the  plant.  According  to  the  Applicant, 
the  pepper  industry  could  lose  an 
estimated  $500,000  if  the  pepper  blight 
was  not  controlled. 

Zineb  and  copper  oxychloride  sulfate 
(COGS)  are  registered  for  this  use.  The 
Applicant  stated  that  zineb  and  COGS 
proved  generally  ineffective  for  control 
of  this  disease  in  tests  and  commercial 
fields. 

Difolatan  4F  is  currently  registered  for 
both  ground  and  air  application  to  a 
large  variety  of  crops  at  rates  greater 
than  those  requested  for  this  use. 
Residues  of  captafol  in  or  on  peppers 
are  not  expected  to  exceed  10  parts  per 
million  (ppm)  as  a  result  of  this  use,  with 
a  4-day  preharvest  interval.  This  level 
has  been  judged  adequate  to  protect  the 
public  health.  The  proposed  use  was  not 
expected  to  have  an  unreasonable 
adverse  effect  on  birds,  mammals,  or 
aquatic  organisms;  nor  should  it  have 
posed  a  hazard  to  endangered  species 
and/or  their  habitats. 

After  reviewing  the  application  and 
other  available  information,  EPA 
determined  that  the  criteria  for  an 
exemption  had  been  met.  Accordingly, 
the  Applicant  was  granted  a  specific 
exemption  to  use  the  pesticide  noted 
above  until  October  31, 1980,  to  the 
extent  and  in  the  manner  set  forth  in  the 
application.  The  specific  exemption  was 
also  subject  to  the  following  conditions: 

1.  The  product  Difolatan  4F  (EPA  Reg. 
No.  239-2211),  manufactured  by  Ghevron 
Ghemical  Gompany,  might  be  applied.  If 
an  unregistered  label  was  used,  it  was 
to  have  contained  the  identical 
applicable  precautions  and  restrictions 
which  appear  on  the  registered  label. 

2.  Gaptafol  was  tabe  applied  at  a  rate 
of  1.5  pounds  a.i.  per  acre. 

3.  A  maximum  of  5  applications  were 
to  be  made  with  a  preharvest  interval  of 
4  days. 

4.  A  maximum  of  370  acres  were  to  be 
treated  in  the  counties  named  above. 

5.  A  maximum  of  2,775  pounds  of 
captafol  were  to  be  applied. 

6.  Applications  were  to  be  made  with 
air  or  ground  equipment  on  a  10-day 
schedule. 

7.  Spray  mixture  volumes  of  5  gallons 
of  water  per  acre  were  to  be  applied  by 
air  equipment. 

8.  Application  was  not  to  begin  until 
conditions  favorable  for  the  disease 
became  established. 

9.  .All  applicable  directions, 
restrictions,  and  precautions  on  the 
EPA-registered  product  label  were  to  be 
followed. 

10.  Peppers  treated  according  to  the 
above  provisions  should  not  have 
residues  of  capthfol  in  excess  of  10  ppm. 
Peppers  with  residues  of  captafol  which 
do  not  exceed  this  level  may  enter 


interstate  commerce.  The  Food  and  Drug 
Administration,  U.S.  Department  of 
Health  and  Human  Services,  was 
advised  of  this  action. 

11.  The  EPA  was  to  be  immediately 
informed  of  any  adverse  effects 
resulting  from  the  use  of  captafol  in 
connection  with  this  exemption. 

12.  The  Applicant  was  responsible  for 
assuring  that  all  of  the  provisions  of  this 
speciflc  exemption  were  met  and  must 
submit  a  report  summarizing  the  result 
of  this  program  by  April  1, 1981. 

(Sec.  18,  as  amended,  92  Stat.  819  (7  U.S.C. 
136)) 

Dated:  December  18, 1980. 

Robert  V.  Brown, 

Acting  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

|FR  Doc.  80-40880  Filed  12-30-80;  8:45  am) 

BILUNG  CODE  6560-32-M 


[OPTS-51159A;TSH-FRC  1716-5] 

Substituted  Phenol,  Reaction  Products 
With  Sulfur  Chloride;  Premanufacture 
Notice;  Extension  of  Review  Period 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  extending  the  review 
period  for  a  premanufacture  notice 
(PMN),  P80-267,  under  section  5(c)  of  the 
Toxic  Substances  Gontrol  Act  (TSGA). 
The  PMN  review  period  for  this 
substance  commenced  on  September  29, 
1980,  and  was  scheduled  to  end  on 
December  28, 1980.  The  period  will  not 
expire  on  February  11, 1981.  The  generic 
identity  for  the  substance  covered  by 
the  PMN  is  “substituted  phenol,  reaction 
products  with  sulfur  chloride.”  The  PMN 
described  a  chemical  substance  that 
would  be  manufactured  for  use  as  an 
additive  for  lubricant  formulations.  The 
submitter  of  the  PMN  claimed  its 
identity  to  be  confidential  along  with  the 
specific  chemical  identity  of  the 
substance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gynthia  Work,  Ghemical  Gontrol 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
D.G.  20460,  (202-426-2601). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  5  of  TSGA  any  person 
who  intends  to  manufacture  in  or  import 
into  the  United  States  a  new  chemical 
substance  for  commercial  purposes  must 
submit  a  premanufacture  notice  (PMN) 
to  EPA  prior  to  commencement  of 
manufacture  or  import.  In  general, 
section  5  provides  that  EPA  must 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices 


86549 


complete  its  review  of  a  PMN  within  90 
days  of  its  receipt  by  the  Agency. 
However,  under  section  5(c]  EPA  may 
extend  the  notice  period  for  good  cause 
for  additional  periods,  not  to  exceed  an 
aggregate  of  180  days  from  the  date  of 
receipt. 

EPA  issued  proposed  rules  to 
implement  the  premanufacture 
notification  program  published  in  the 
Federal  Register  of  January  10, 1979  [44 
FR  2263].  Section  720.35  of  the  proposed 
regulations  addressed  the  section  5(c) 
extension  authority  and  provided 
examples  of  situations  in  which  the 
Agency  believed  there  would  be  good 
cause  to  extend  the  notice  period. 
Although  EPA  has  not  yet  promulgated 
these  rules,  the  example  in  the  proposal 
that  would  apply  in  this  case  is  that: 

EPA  has  received  the  notice  and  has 
determined  that  there  is  a  significant 
possibility  that  the  chemical  will  be 
regulated  under  section  5(e)  or  section 
5(0  of  the  Act,  but  the  Agency  is  unable 
to  initiate  regulatory  action  within  the 
initial  90-day  period  (44  FR  2273). 

Review  to  Date 

EPA’s  initial  evaluation  of  the  subject 
PMN  substance  entailed  review  of  . 
information  that  the  manufacturer 
supplied  in  the  PMN,  subsequent 
telephone  conversations  with  EPA  staff 
and  subsequent  submissions  to  EPA. 

EPA  also  conducted  literature  searches 
on  the  PMN  substance  and  on 
structurally  similar  substances,  i.e., 
structural  analogues. 

Using  this  information,  EPA  assessed 
seven  major  areas  of  potential  concern: 
process  chemistry,  uses,  worker  and 
consumer  exposures,  environmental 
releases,  health  effects,  environmental 
fate,  and  ecological  effects.  The  Agency 
also  considered  other  factors,  such  as 
economics  and  impacts  on  technological 
innovation,  that  are  not  directly 
associated  with  the  assessment  of  the 
risks  that  the  PMN  substance  may 
present  to  human  health  and  the 
environment.  When  EPA  completed  this 
initial  screening  of  the  substance,  the 
Agency  concluded  that  it  needed  to 
conduct  a  more  thorough  review  of 
certain  aspects  to  focus  on  specific 
areas  of  concern.  Therefore  EPA  has 
entered  the  PMN  into  another  series  of 
analyses,  the  Detailed  Review  Process. 
During  the  Detailed  Review,  Agency 
staff  is  conducting  further  evaluations 
and  assessments  of  the  following:  (1)  the 
degree  to  which  structural  and  use 
analogues  of  the  PMN  substance  can  be 
relied  upon  to  assess  the  risks  that  the 
PMN  substance  may  present  to  human 
health  and  to  the  environment:  (2)  the 
nature  and  character  of  those  risks;  and 


(3)  the  exposure  associated  with  the 
manufacture,  processing,  use,  and 
disposal  of  the  PMN  substance. 

Extension  of  the  Notice  Review 

The  results  of  the  initial  screen  review 
discussed  above  are  summarized  below: 

(1)  EPA  is  concerned  about  potential 
risks  that  this  substance  may  present  to 
humans  as  a  skin  sensitizer.  Because  the 
manufacturer  did  not  provide  any  data 
on  the  potential  skin  sensitizing  effect  of 
the  substance,  EPA’s  review  relied 
heavily  on  data  on  structurally 
analogous  substances.  EPA  believes  that 
a  metabolite  of  the  PMN  substance  is' 
structurally  related  to  other  substances 
which  have  skin  sensitizing  effects,  and 
therefore  the  Agency  believes  the  PMN- 
substance  may  have  sensitization 
potential; 

(2)  EPA  can  predict  some  potential 
dermal  exposure  of  workers  and 
significant  potential  for  dermal  exposure 
of  consumers  to  the  substance  during 
use  of  the  final  products  containing  &e 
substance.  The  manufacturer  provided 
no  information  on  worker  exposure 
during  processing  and  no  estimates  of 
consumer  exposure  to  the  PMN 
substance; 

(3)  EPA’s  exposure  estimates  and 
concern  regarding  potential  skin 
sensitization,  coupled  with  the  lack  of 
data  on  this  effect,  give  rise  to  a 
significant  possibility  that  this  chemical 
will  be  regulated  under  section  5  of  the 
Act, 

On  the  basis  of  the  cited  concerns 
raised  during  EPA’s  evaluation  of  the 
PMN  substance,  the  signiHcant 
possibility  of  further  regulation  under 
section  5,  and  because  of  the  limited 
time  before  the  end  of  the  review  period 
for  the  substance  (which  closes  on 
December  28, 1980),  EPA  has  determined 
that  good  cause  exists  to  extend  the 
notice  period  for  an  additional  45  days, 
until  February  11, 1981. 

EPA  needs  additional  time  to  assess 
this  chemical  substance  to  determine  if 
regulatory  control  is  appropriate.  During 
'the  additional  45  days  EPA  will:  (1) 
evaluate  the  need  for  additional  data  on 
the  PMN  substance;  (2)  determine  the 
need  for  regulatory  control  in  light  of 
EPA’s  concerns  about  the  PMN 
substance;  and  (3)  examine  possible 
control  options.  Extension  of  the  notice 
period  preserves  EPA’s  authority  to 
initiate  a  regulatory  action  under  section 
5  of  the  TSCA  if  the  Agency  concludes 
that  such  an  action  is  appropriate. 

The  PMN,  summaries  of 
communications  between  the  submitter 
and  EPA,  and  other  written  material,  are 
available  for  public  inspection  in  Room 
447,  East  Tower,  at  the  EPA 


Headquarters  address  given  above.  The 
public  record  is  available  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  All  information  that  the 
manufacturer  has  claimed  to  be 
confidential  has  been  deleted  fit)m  the 
documents  in  the  public  record. 

Dated:  December  23, 1980. 

Edwin  H.  Clark  II, 

Acting  Administrator. 

|FR  Doc.  SfMOeei  Filed  12-30-80;  8:45  am) 

BILLING  CODE  6560-31-M 


[OPTS-50022;  TSH-FRL  1716-1] 

Versar,  Inc.;  Data  Transfer  to 
Contractor 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  transfer. 

SUMMARY:  EPA  will  transfer  to  its 
contractor,  Versar,  Inc.,  information 
submitted  imder  subsection  8(b)  of  the 
Toxic  Substances  Control  Act  (’TSCA), 

15  U.S.C.  2607(B),  so  that  Versar  may 
perform  its  task  of  providing  technical 
assistance  in  making  exposure 
assessments  to  support  regulations 
under  Section  4  of  TSCA.  Some  of  this 
information  may  be  confidential.  Other 
confidential  business  information 
needed  by  Versar  will  be  obtained  by  it 
directly  from  chemical  companies,  as 
agreed  upon  by  the  parties. 
date:  The  transfer  of  information  to 
Versar  will  occur  no  sooner  than 
January  3, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Ritch,  Jr.,  Director,  Industry 
Assistance  Office  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  D.C.  20460,  202- 
554-1404,  or  Toll  fi-ee  800-424-9065. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  4(e)  of  TSCA, 
the  TSCA  Interagency  Testing 
Cnnunittee  (ITC)  has  periodically 
recommended  lists  of  chemicals  or 
categories  of  chemicals  to  EPA  for 
priority  testing  in  connection  with  the 
promulgation  of  rules  under  TSCA 
section  4(a).  The  Agency  is  analyzing 
available  data  on  the  listed  substances 
to  determine  the  extent  to  which  testing 
on  each  substance  will  be  required. 
Chemical  industry  task  forces  have 
submitted  to  the  Agency  reports  on  four 
chemicals  recommended  by  the  ITC: 
mon-  and  dichlorinated  benzenes,  tri-, 
tetra-  and  pentachlorinated  benzenes, 
cresols,  and  pyridine.  These  reports, 
while  not  themselves  containing 
confidential  business  information, 
include  aggregated  data  that  were 
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prepared  from  individual  company  data 
claimed  confidential  by  the  companies. 
The  agjjregation  of  the  data  was  in  each 
case  entrusted  by  industry  to  a  third 
party  such  as  a  private  consultant  or  a 
law  firm.  For  the  Agency  to  verify  the 
information  in  the  task  force  reports,  it 
will  need  to  review  the  original  data 
submitted  by  individual  companies.  As 
part  of  this  evaluation  it  will  also 
examine  information,  including 
confidential  business  information, 
submitted  for  the  TSCA  Inventory  of 
Chemical  Substances  under  section  8(b) 
of  the  Act. 

Under  an  existing  contract,  number 
68-01-5791,  as  modified,  Versar,  Inc.,  of 
Springfield,  Virginia,  will  help  in  this 
evaluation  by  providing  EPA  with 
technical  assistance  in  performance  of 
exposure  assessments  on  the  pertinent 
chemicals.  The  Agency  will  transfer  to 
Versar  the  necessary  TSCA  Inventory 
information  including  any  confidential 
business  information.  Versar  will 
acquire  the  remaining  data  needed  to 
evaluate  the  task  force  reports  directly 
from  the  individual  companies  or  their 
third  party  representatives,  as  agreed 
upon  by  the  parties  involved.  On 
completion  of  its  evaluation  of  each  task 
force  report,  Versar  will  transfer  all 
originals  and  copies  of  documents 
containing  confidential  business 
information  to  EPA  and  will  retain  no 
confidential  business  information. 

Pursuant  to  40  CFR  2.306(j),  it  has 
been  determined  that  it  is  necessary  for 
Versar  to  have  access  to  this 
information  in  order  to  perform  its  work 
satisfactorily  under  this  contract.  Versar 
has  been  authorized  to  have  access  to 
this  information  under  the  EPA  TSCA 
Confidential  Business  Information 
Security  Manual.  A  security  plan  for 
Versar  has  been  approved  and  the 
Versar  facilities  have  been  inspected 
and  found  to  be  in  compliance  with  the 
requirements  of  the  TSCA  Confidential 
Business  Information  Security  Manual. 
Versar  is  required  to  treat  all  TSCA 
confidential  business  information  in 
accordance  with  the  requirements  of 
that  manual,  and  its  personnel  will  be 
required  to  sign  a  nondisclosure 
agreement  before  they  are  permitted 
access  to  such  information. 

(Secs.  4  and  8  of  TSCA  (Pub.  L.  94-469;  90 
Stat.  2003.  15  U.S.C.  2601  et  SpqJJ 

Dated:  October  7. 1980. 

Warren  R.  Muir. 

Deputy  Assistant  Administrator  for  Toxic 
Substances. 

|KR  Dim:.  RO-Wias  Kill’d  12-30-flO;  fl;45  am| 

BILLING  CODE  6560-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Privacy  Act  of  1974;  Adoption  of 
System  of  Records 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Adoption  of  an  additional 
system  of  records,  “EEOC-14,  Grievance 
Records." 

summary:  Thfc  Privacy  Act  of  1974,  5 
U.S.C.  §  552a,  requires  that  an  agency 
publish  notice  of  the  existence  and 
character  of  its  systems  of  records  in  the 
Federal  Register.  See  5  U.S.C. 

§  552a(e)(4). 

EFFECTIVE  DATE:  Notice  of  ths  system  of 
records  is  effective  December  31, 1980. 
FOR  FURTHER  INFORMATION:  Clement  L. 
Hyland,  Legal  Counsel  Division,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street,  N.W.,  Washington,  D.C. 
20506,  (202)  653-5490. 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management  (OPM) 
is  planning  to  delete  its  government¬ 
wide  system  of  records,  “OPM/GOVT- 
2,  Grievance  Records,”  from  its  1980 
annual  republication  of  system  of 
records.  The  Equal  Employment 
Opportunity  Commission  (EEOC)  hereby 
gives  notice  that  it  has  voted  to  adopt  an 
additional  system  of  records  to  be 
entitled  “EEOC-14.  Grievance  Records.” 

The  EEOC’s  new  system  duplicates 
OPM's  prior  system  with_some  minor 
changes.  The  system  location  and 
system  manager  sections  have  been 
revised  to  reflect  the  EEOC's  grievance 
procedures.  New  authority  for  the 
maintenance  of  the  system  has  been 
cited.  References  to  EEOC  Order  No. 

571.  which  sets  out  the  agency’s 
employee  grievance  procedures,  have 
been  added  to  the  description  of  the 
categories  of  individuals  covered  by  the 
system,  the  categories  of  records  in  the 
system,  the  records  access  procedure, 
and  the  procedures  for  contesting 
records.  Subparagraph  (g)  of  the 
description  of  routine  uses  has  been 
amended  to  allow^  the  FIEOC  or  OPM  to 
use  the  records  in  the  production  of 
statistics  or  studies.  Subparagraph  (h)  of 
the  description  of  routine  uses  has  been 
changed  to  provide  that  the  EEOC  may 
disclose  information  to  OP.M  when 
requested  in  the  performance  of  its 
authorized  duties.  Einally,  a  reference  to 
the  EEOC’s  Privancy  Act  regulations  has 
been  inserted  in  the  discussion  of 
records  access  procedures. 

EEOC-14  shall  be  effective  December 
31. 1980. 

Signed  in  Washington,  D.C.,  this  22nd  day 
of  December.  1980. 


For  the  Commission. 

Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 

EEOC-14 

System  name: 

Grievance  Records. 

System  location: 

These  records  are  located  in  the 
Office  of  Personnel,  Equal  Employment 
Opportunity  Commission,  2401  E  Street. 
N.W.,  Washington.  D.C.  20506,  or  in 
other  offices  of  the  EEOC’s  headquarters 
and  field  offices  in  which  the  grievances 
have  been  filed. 

Categories  of  individuals  covered  by  the 
system: 

Current  or  former  Federal  employees 
who  have  submitted  grievances  with  the 
EEOC  in  accordance  with  part  771  of  the 
regulations  of  the  Office  of  Personnel 
Management  (OPM)  (5  CFR  Part  771) 
and  EEOC  Order  No.  571,  or  a 
negotiated  procedure. 

Categories  of  records  in  the  system: 

The  system  contains  records  relating 
to  grievances  filed  by  the  EEOC 
employees  under  Part  771  of  OPM’s 
regulations  and  EEOC  Order  No.  571. 
These  case  files  contain  all  documents 
related  to  the  grievance,  including 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  examiner’s 
findings  and  recommendations,  a  copy 
of  the  original  and  final  decision,  and 
related  correspondence  and  exhibits. 
This  system  includes  files  and  records  of 
internal  grievance  and  arbitration 
systems  that  the  agency  has  or  may 
establish  through  negotiations  with 
recognized  labor  organizations. 

Authority  for  maintenance  of  the 
system: 

5  U.S.C.  section  301;  44  U.S.C.  section 
396(a);  5  U.S.C.  section  7121. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance,  to  the  extent 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31,  1980  /  Notices 


86551 


necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request  and  identify  the  type  of 
information  requested. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
requesting  the  agency’s  decision  on  the 
matter. 

d.  To  provide  information  to  a 
congressional  ofHce  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

e.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

f.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2908. 

g.  By  the  EEOC  or  0PM  in  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identiHers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

h.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board 
including  the  Office  of  the  Special 
Counsel;  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel;  or 
OPM  when  requested  in  performance  of 
their  authorized  duties. 

i.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

j.  To  provide  information  to  ofHcials 
of  labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions. 


Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

These  records  are  maintained  in  flle 
folders. 

Retrievability: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

Safeguards: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

Retention  and  disposal: 

These  records  are  disposed  of  3  years 
after  closing  of  the  case.  Disposal  is  by 
shredding  or  burning. 

System  manager(s)  and  address: 

a.  When  a  grievance  is  pending  at  the 
field  office  level,  the  system  manager  is 
the  Director  of  the  Area  or  District 
Office.  Addresses  for  these  offices  are 
listed  in  Appendix  A  of  the  EEOC’s 
Republication  of  Privacy  Act  Systems  of 
Records.  See  44  FR  54024  (Sept.  17, 

1979),  as  amended  by  45  FR  67459  (Oct. 
10, 1980). 

b.  When  a  grievance  is  pending  at  the 
headquarters  office  level,  the  system 
manager  is  the  head  of  the  office.  Names 
of  headquarters  offices,  which  are 
located  at  2401  E  Street,  N.W„ 
Washington,  D.C.  20506,  are  listed  in 
Appendix  A  of  the  EEOC’s 
Republication  of  Privacy  Act  Systems  of 
Records.  See  44  FR  54024  (Sept.  17, 

1979),  as  amended  by  45 IR  67459  (Oct. 
10, 1980). 

c.  In  all  other  situations,  the  system 
manager  is  the  Chief,  Labor  Relations 
Branch,  Personnel  Division,  2401  E 
Street,  N.W.,  Washington,  D.C.  20506. 

Notification  procedure: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
agency  personnel  or  designated  office 
where  the  action  was  processed 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Records  access  procedures: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 


copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  agency 
personnel  or  designated  office  where  the 
action  was  processed. 

Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individual  requesting  access  must  also 
follow  the  EEOC’s  Privacy  Act 
regulations  regarding  access  to  records 
and  verfification  of  identity  [29  CFR  Part 
1611). 

Contesting  record  procedures: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 

Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  agency 
persoimel  or  designated  office  where  the 
grievance  was  processed.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individual  requesting  access  must  also 
follow  the  EEOC’s  Privacy  Act 
regulations  regarding  amendment  to 
records  and  verfification  of  identity  [29 
CFR  Part  1611). 

Record  source  categories:: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained. 

b.  By  testimony  of  witnesses. 

c.  By  agency  officials. 

d.  From  related  correspondence  from 
organizations  or  persons. 

|FR  Doc.  80-40443  Filed  12-30-80;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Finding  of  no  Significant  Impact  on 
Environment  of  Reiocation  of  Federai 
Emergency  Management  Agency 
Personnei  From  Thomasvilie,  Georgia, 
to  Atianta,  Georgia 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  and  the  implementing  regulations 
of  the  Council  on  Environmental  Quality 
(40  CFR  Parts  1500-1508)  and  the 
Federal  Emergency  Management 
Agency  (FEMA)  (44  CFR  Part  10),  FEMA 
has  prepared  an  environmental 
assessment  of  the  relocation, 
consolidation  and  related  moves  of 
personnel  with  associated  functions, 
records,  furniture  and  equipment  from 
Thomasvilie,  Georgia  to  Atlanta, 
Georgia. 

The  assessment  concludes  that  this 
action  will  not  result  in  a  significant 
impact  on  the  natural  or  man-made 
environment. 

It  is  hereby  found  that  this  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  On  this  basis,  an 
environmental  impact  statement  will  not 
be  prepared. 

Dated:  December  16, 1980. 

John  W.  Macy,  ]r.. 

Director. 

|KR  Ooc.  80-40625  Filed  12-3O-80;  8:45  eml 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  80-834] 

Federal  Savings  and  Loan  Advisory 
Council;  Renewal  of  Charter 

Dated:  December  22, 1980. 

Pursuant  to  the  provisions  of  Section 
8a  of  the  Federal  Home  Loan  Act,  as 
amended  (12  U.S.C.  1428a),  the  following 
notice  has  been  adopted  by  the  Federal 
Home  Loan  Bank  Board  for  publication 
in  the  Federal  Register: 

Pursuant  to  the  provisions  of  Section  9 
of  the  Federal  Advisory  Committee  Act 
s  (5  U.S.C.  App.  I),  and  the  implementing 
regulations  issued  by  the  Office  of 
Management  and  Budget,  the  Federal 
Home  Loan  Bank  Board,  having 
determined  that  the  continuation  of  the 
Federal  Savings  and  Loan  Advisory 
Council  is  in  the  public  interest  in 
connection  with  the  performance  of  the 
duties  imposed  on  it  by  law,  hereby 
renews  the  existence  of  the  Federal 
Savings  and  Loan  Advisory  Council  for 
two  years  to  January  31, 1983,  and  in 
connection  therewith  reissues  the 
following  charter  (which  appears  as 


Section  8a  of  the  Federal  Home  Loan 
Bank  Act,  as  amended  (12  U.S.C.  1428a)) 
to  the  said  Council: 

Federal  Savings  and  Loan  Advisory  Council 
Charter 

There  is  hereby  created  a  Federal  Savings 
and  Loan  Advisory  Council,  which  shall 
continue  to  exist  as  long  as  the  Bank  Board 
biannually  determines,  as  a  matter  of  formal 
record,  with  timely  notice  in  the  Federal 
Register,  to  be  in  the  public  interest  in 
connection  with  the  performance  of  duties 
imposed  on  the  Council  by  law.  The  Council 
shall,  in  all  other  respects,  be  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  Council  shall  consist  of 
one  member  for  each  Federal  Home  Loan 
Bank  district  to  be  elected  annually  by  the 
Board  of  Directors  of  the  Federal  Home  Loan 
Bank  in  such  district  and  twelve  members  to 
be  appointed  annually  by  the  Bank  Board  to 
represent  the  public  interest.  Each  such 
elected  member  shall  be  a  resident  of  the 
district  for  which  he  is  elected.  All  members 
of  the  Council  shall  serve  without 
compensation,  but  shall  be  entitled  to 
reimbursement  from  the  Bank  Board  for 
actual  subsistence  expenses,  not  to  exceed 
$75.00  per  day  and  transportation  and  other 
incidental  travel  expenses  in  accordance 
with  the  Federal  Travel  Regulations,  as 
amended.  The  Council  shall  meet  in 
Washington,  District  of  Columbia,  at  least 
twice  a  year  and  oftener  if  requested  by  the 
Bank  Board.  The  Council  shall  select  its 
chairman,  vice  chairman,  and  secretary,  and 
adopt  methods  of  procedure,  and  shall  have 
power - 

(1)  To  confer  with  the  Bank  Board  on 
general  business  conditions,  and  on  special 
conditions  affecting  the  Federal  Home  Loan 
Banks  and  their  members  and  the  Federal 
Savings  and  Loan  Insurance  Corporation. 

(2)  To  request  information,  and  to  make 
recommendations,  with  respect  to  matters 
within  the  jurisdiction  of  the  Bank  Board  and 
the  Federal  Savings  and  Loan  insurance 
Corporation. 

The  Federal  Home  Loan  Bank  Board 
also  has  directed,  in  connection  with  the 
foregoing,  that — 

1.  The  Federal  Savings  and  Loan  Advisory 
Council’s  estimated  budget  of  $75,000  paid  for 
by  the  self-supporting  Federal  Home  Loan 
Bank  System,  and  none  of  its  annual 
operating  costs  shall  be  charged  to  or  paid  by 
the  United  States; 

2.  The  said  Charter  of  the  Federal  Advisory 
Council  shall  not  be  amended,  altered,  or 
repealed  except  by  Congress  or  by  the 
Federal  Home  Loan  Bank  Board;  and 

3.  The  said  Charter  shall  terminate  on 
January  31, 1983,  unless  reissued  prior  to  that 
date  by  the  Federal  Home  Loan  Bank  Board. 


Federal  Savings  and  Loan  Advisory  Council. 
Robert  D.  Linder, 

Executive  Secretary. 

Federal  Home  Loan  Bank  Board. 

). ).  Finn, 

Secretary. 

|FR  Uoc.  80.40653  Filed  12-30-80:  8:45  am| 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Interpretation  and  Guidance  Relating 
to  Inclusion  of  Employees  in  Units  and 
Coverage  of  Merit  Pay  Provisions 

agency:  Federal  Labor  Relations 
Authority. 

ACTION:  Interpretation  and  guidance 
relating  to  inclusion  of  employees  in 
units  and  coverage  of  merit  pay 
provisions. 

SUMMARY:  This  interpretation  and 
guidance  relates  to  the  impact  of  an 
agency  determination  concerning  “merit 
pay"  coverage  on  a  unit  of  exclusive 
recognition. 

EFFECTIVE  DATE:  December  16, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Shepard,  Executive  Director, 
1900  E  Street,  NW.,  Washington,  D.C. 
20424,  202-254-9595. 

SUPPLEMENTARY  INFORMATION: 

The  Federal  Labor  Relations  Authority 
was  established  by  Reorganization  Plan 
No.  2  of  1978,  effective  January  1, 1979 
(43  FR  36037).  Since  January  11, 1979,  the 
Authority  has  conducted  its  operations 
under  the  Federal  Service  Labor- 
Management  Relations  Statute  (92  Stat. 
1191). 

As  previously  announced  (45  FR 
24231,  April  9, 1980),  the  Authority 
determined,  in  accordance  with  its 
regulations  and  the  Federal  Service 
Labor-Management  Relations  Statute  (92 
Stat.  1191),  to  issue  an  interpretation 
and  guidance  relating  to  the  impact  of 
an  agency  determination  concerning 
“merit  pay”  coverage  on  a  unit  of 
exclusive  recognition.  Interested 
persons  were  invited  to  express  their 
views  in  writing  on  the  matter  involved. 
After  careful  consideration  of  the 
submissions  by  diverse  labor 
organizations  and  agencies,  the 
Authority  issued  its  Interpretation  and 
Guidance,  expressing  the  views  of  the 
Authority  on  the  matter. 
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|4  FLRA  No.  99| 

United  States  of  America  Before  the 
Federal  Labor  Relations  Authority, 
Washington,  D.C. 

(Case  No.  0-P&-15] 

Interpretation  and  Guidance 

Introduction 

As  announced  in  its  Notice  of  April  1, 
1980,  ‘  the  Authority  determined,  in 
conformity  with  §  2427.2  of  its  rules  and 
regulations  (5  CFR  2427.2],  and  the 
Federal  Service  Labor-Management 
Relations  Statute  (the  Statute]  (5  U.S.C. 
7101  et  seq.),  that  an  interpretation  of 
the  Statute  was  warranted  on  the 
following  question: 

What  is  the  impact,  if  any,  of  an  agency 
determination  that  an  employee  is  a 
supervisor  or  management  ofHcial  for 
purposes  of  coverage  under  the  "merit  pay” 
provisions  of  the  Civil  Service  Reform  Act  of 
1978  (92  Stat.  1179)  on  such  employee’s 
inclusion  in  a  unit  of  exclusive  recognition 
under  section  7112  of  the  Statute  (92  Stat. 
1200)? 

The  Authority  invited  interested 
persons  to  express  their  views  in  writing 
concerning  the  question.  The  responses 
submitted  to  the  Authority  by  seven 
labor  organizations  and  six  Federal 
agencies  were  detailed  and  helpful  and 
have  been  carefully  considered.  In  view 
of  the  extent  and  detail  of  these 
submissions,  the  Authority  has 
determined  that  no  useful  purpose 
would  be  served  by  providing  for  an  oral 
hearing. 

Conclusion 

When  an  agency  determines  that  an 
employee  is  a  supervisor  or  management 
ofHcial  for  purposes  of  coverage  under 
the  “merit  pay”  provisions  of  the  Civil 
Service  Reform  Act  of  1978,  that 
Determination  has  no  impact  on  such 
employee’s  inclusion  in  or  exclusion 
from  a  unit  of  exclusive  recognition 
under  section  7112  of  the  Statute. 

Background 

The  Civil  Service  Reform  Act  of  1978 
effected  several  major  changes  in  the 
system  of  Federal  personnel 
management.  Among  these  changes 
were  the  establishment  of  a  statutory 
labor-management  relations  program 
under  title  Vll  and  the  introduction  of  a 
program  for  merit  pay  under  title  V. 


'  Federal  Labor  Relations  Authority,  Notice 
Relating  to  Inclusion  of  Employees  in  Units  and 
Coverage  of  Merit  Pay  Provisions,  45  FR  24.231 
(April  9. 1980).  This  Notice  was  issued  in  response 
to  a  request  for  a  major  policy  determination 
submitted  by  the  National  Federation  of  Federal 
Employees. 


1,  Title  VII  of  the  Civil  Service  Reform 
Act  of  1978 — Federal  Service  Labor- 
Management  Relations 

The  enactment  of  title  VII,  the  Federal 
Service  Labor-Management  Relations  Statute, 
was  a  recognition  of  the  right  of  Federal 
employees  to  organize,  bargain  collectively, 
and  participate  through  labor  organizations 
in  decisions  which  affect  them.  ^  In  so 
recognizing.  Congress  specifically  found  that 
labor  organizations  and  collective  bargaining 
in  the  civil  service  are  in  the  public  interest.® 

Title  VII  prescribes,  inter  alia,  the 
composition,  organization,  and 
responsibilities  of  the  Federal  Labor 
Relations  Authority.  The  Authority’s  powers 
and  duties  are  set  forth  in  section  7105  of  the 
Statute.  In  section  7105(a)(1)  the  Authority  is 
given  the  general  responsibility  for  providing 
,  "leadership  in  establishing  policies  and 
guidance  relating  to  matters  under  this 
chapter,”  and,  except  as  otherwise  provided, 
“for  carrying  out  the  purpose  of  this  chapter.” 
In  furtherance  of  this  general  charge,  the 
Authority  is  given  the  power,  inter  alia,  in 
section  7105(a)(2)(A),  to  “determine  the 
appropriateness  of  units  for  labor 
organization  representation  under  section 
7112  of  this  title[.]’’  The  Authority  among  its 
other  responsibilities,  is  also  empowered  by 
section  7105(a)(2)(G)  to  “conduct  hearings 
and  resolve  complaints  of  unfair  labor 
practices  under  section  7118  of  this  title[.]” 

With  regard  to  the  Authority’s  power  to 
determine  appropriate  bargaining  units  under 
section  7105(a)(2)(A),  section  7112(b)(1) 
prohibits  Finding  a  proposed  unit  to  be 
appropriate  “if  it  includes  [except  in 
circumstances  not  relevant  here]  any 
management  official  or  supervisor].]”  The 
terms  “supervisor”  and  “management  offical” 
are  defined  respectively  in  section  7103(a] 

(10)  and  (11)  of  the  Statute.^  Thus,  in  the 
process  of  determining  the  appropriateness  of 
bargaining  units,  the  Authority  is  required  to 
interpret  and  apply  the  definitions  of 
“supervisor”  and  “management  official”  in 
the  Statute. 

Decisions  as  to  interpretation  and 
application  of  the  terms  “supervisor"  and 
“management  official”  have  even  wider 
implications  since  section  7102  guarantees 
certain  rights  to  “employees,”  but  section 


•5  U.S.C.  7101(a)(1)  (Supp.  11 1978). 

*5  U.S.C.  7101(a)  (Supp.  II 1978). 

*  Section  7103  provides  in  pertinent  part: 

(a)  For  the  purpose  of  this  chapter — 

(10)  “supervisor”  means  an  individual  employed 
by  an  agency  having  authority  in  the  interest  of  the 
agency  to  hire,  direct,  assign,  promote,  reward, 
transfer,  furlough,  layoff,  recall,  suspend,  discipline, 
or  remove  employees,  to  adjust  their  grievances,  or 
to  effectively  recommend  such  action,  if  the 
exercise  of  the  authority  is  not  merely  routine  or 
clerical  in  nature  but  requires  the  consistent 
exercise  of  independent  judgment  exept  that,  with 
respect  to  any  unit  which  includes  firefighters  or 
nurses,  the  term  “supervisor”  includes  only  those 
individuals  who  devote  a  preponderance  of  their 
employment  time  to  exercising  such  authority; 

(11)  “management  official”  means  an  individual 
employed  by  an  agency  in  a  position  the  duties  and 
responsibilities  of  which  require  or  authorize  the 
individual  to  formulate,  determine,  or  influence  the 
policies  of  the  agency). | 


7103(a)(2)(B)(iii)  explicitly  excludes  a 
“supervisor”  or  a  “management  official”  from 
the  definition  of  “employee”  and,  as  a 
consequence,  from  the  rights  granted  by 
section  7102.  By  means  of  the  unfair  labor 
practice  procedures  set  forth  in  section  7118, 
the  Authority  is  charged  with  assuring  the 
rights  granted  to  employees  and  labor 
organizations  are  not  abridged. 

2.  Title  V,  of  the  Civil  Service  Reform 
Act  of  1978 — Merit  Pay 

The  policy  underlying  the  enactment  of  title 
V  is  that  in  appropriate  instances,  pay 
increases  should  be  based  on  quality  of 
performance  rather  than  length  of  service.® 
Therefore,  title  V  provides  for  a  Merit  Pay 
System  to  “recognize  and  reward  quality 
performance  by  varying  pay  adjustments.”  ® 
According  to  section  5401(b)(1),  title  V  is 
applicable  “to  any  supervisor  or  management 
official  (as  defined  in  paragraphs  (10)  and 
(11)  of  section  7103  of  title  VII, ’respectively) 
who  is  in  a  position  which  is  in  GS-13, 14,  or 
15  of  the  General  Schedule  *  *  (Footnote 
added.)  Section  5402(a)  of  title  V  provides 
that  the  “Office  of  Personnel  Management 
shall  establish  a  merit  pay  system  which 
shall  provide  for  a  range  of  basic  pay  for 
each  grade  to  which  the  system 
applies  *  *  Section  5405  of  title  V  states 
that  the  “Office  of  Personnel  Management 
shall  prescribe  regulations  to  carry  out  the 
purpose  of  this  chapter.”  In  compliance  with 
this  latter  responsibility,  the  Office  of 
Personnel  Management  has  published 
regulations. 'Section  540.102(c)  of  the 
regulations  requires  that,  “The  head  of  each 
agency  shall  identify  employees  who  are 
supervisors  or  management  officials  for 
purposes  of  coverage  by  the  Merit  Pay 
System.”* 

Thus,  the  Congress  assigned  to  the  Office 
of  Personnel  Mangement  responsibility  for 
the  establishment  and  regulation  of  the  Merit 
Pay  System  prescribed  by  title  V  of  the  Civil 
Service  Reform  Act.  In  furtherance  of  that 
responsibility,  the  Office  of  Personnel 
Management  has  charged  agency  heads  with 
the  authority  to  determine  which  employees 
meet  the  criteria  for  coverage  by  the  Merit 
Pay  System,  i.e.,  which  employees  are 
“supervisors”  or  “management  officials”  for 
merit  pay  purposes.  This  determination  is 
made  by  reference  to  the  definition  of 
“supervisor”  and  “management  official” 
contained  in  title  VII. 

Discussion 

While  procedures  are  available  to 
acertain  employee  rights  imder  title  VII, 
it  is  a  fundamental  purpose  of  that  title 
to  afford  both  labor  organizations  and 
agencies  an  opportunity  to  work  out 
their  differences  arising  under  title  VII 
to  the  maximum  extent  possible  without 


*See  Civil  Service  Reform  Act  of  1978,  Findings 
and  Statement  of  Purpose,  Sec.  3(7).  5  U.S.C.  1101 
note  (Supp.  II 1978). 

*5  U.S.C.  5401(a)(1)(A)  (Supp.  II 1978). 

’  Note  4,  supra. 

•44  FR  52,161  (1979),  codified  at  5  CFR  Part  540 
(1980). 

*5  CFR  540.102(c)  (1980). 
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resort  to  the  processes  of  the  Authority, 
and  they  are  encouraged  to  do  this.  The 
instant  request  for  a  major  policy 
determination  arose  from  an  alleged 
management  practice  of  removing 
employees  from  bargaining  units 
pursuant  to  merit  pay  determinations. 

From  the  plain  language  of  the 
provisions  of  title  VII  as  summarized 
above,  it  is  clear  Congress  assigned  final 
responsibility  to  the  Federal  Labor 
Relations  Authority  for  determinations 
as  to  whether  an  individual  is,  for 
purpose  of  title  VII,  a  supervisor  or 
management  offlcial,  and,  therefore, 
whether  such  an  individual  should  or 
should  not  be  included  in  a  unit  of 
exclusive  recognition. 

There  is  no  indication  of  any  kind  in 
the  legislative  history  of  title  VII  that 
Congress  intended  otherwise.  Thus,  an 
agency  would  act  at  its  own  peril  in 
removing  an  employee  from  an 
established  bargaining  unit  simply 
because  of  a  determination  that  such 
employee  is  a  supervisor  or  management 
official  for  merit  pay  purposes.  If  there  is 
a  move  contemplated  to  remove  an 
employee  from  an  established 
bargaining  unit  simply  because  of  a 
merit  pay  determination,  there  are 
procedures  available  under  title  VII  to 
resolve  questions  related  to  the  removal. 

It  must  be  noted  that  there  is  no 
provision  in  the  Civil  Service  Reform 
Act  nor  any  indication  in  its  legislative 
history  that  any  responsibility  has  been 
assigned  to  the  Federal  Labor  Relations 
Authority  for  the  determination  of 
whether  an  individual  is  a  supervisor  or 
management  official  for  purposes  of  the 
Merit  Pay  System  under  title  V  (other 
than  within  the  Authority  itself).  Rather, 
it  is  evident  that  the  Authority  is 
without  such  jurisdiction  since  the  merit 
pay  provisions  of  title  V  must  be 
implemented  by  agencies  relying  upon 
the  definitions  contained  in  title  VII, 
regardless  of  whether  or  not  a  collective 
bargaining  unit  has  been  established. 
Such  provisions  apply  not  only  to 
supervisors  and  managers  as  defined  in 
title  VII,  but  also  to  individuals  who  are 
not  included  in  collective  bargaining 
units,  as  well  as  individuals  excluded 
from  the  coverage  of  title  VII. 

Determinations  as  to  an  individual’s 
supervisory  or  management  status  made 
under  titles  V  and  VII  of  the  Civil 
Service  Reform  Act  are  related  to  the 
extent  that  those  who  administer  the 
respective  separate  titles  utilize  the 
same  definitions  of  supervisor  and 
management  official.  However, 
determinations  under  title  V  of  status  as 
a  supervisor  or  management  official  for 
merit  pay  purposes  does  not  confer 
supervisory  or  managerial  status  under 
title  VII.  Since  it  is  not  within  the 


jurisdiction  of  the  Authority  to 
determine  whether  an  individual  is  a 
supervisor  or  management  official  for 
merit  pay  purposes  under  title  V,  it 
follows  that  it  is  outside  the  jurisdiction 
of  the  Authority  to  direct  agencies  to 
follow  the  binding  determinations  of  the 
Authority  as  to  whether  an  individual  is 
a  supervisor  or  management  official 
under  title  VII  when  agencies  are 
implementing  the  merit  pay  provisions 
of  title  V. 

In  summary,  it  is  within  the 
jurisdiction  of  the  Authority  to  make 
final  determinations  under  appropriate 
representation  or  unfair  labor  practice 
case  procedures  as  to  whether  an 
individual  is  a  supervisor  or 
management  official  for  the  purposes  of 
title  VII  of  the  civil  Service  Reform  Act. 

It  is  not  within  the  jurisdiction  of  the 
Authority  to  make  determinations  as  to 
whether  an  individual  is  a  supervisor  or 
management  official  for  the  purposes  of 
title  V  of  the  Civil  Service  Reform  Act. 
Conversely,  when  an  agency  determines 
that  an  employee  is  a  supervisor  or 
management  official  for  purposes  of 
■  coverage  under  the  “merit  pay” 
provisions  of  title  V  of  the  Civil  Service 
Reform  Act  of  1978,  that  determination 
has  no  impact  on  whether  such 
employee  is  or  is  not  a  supervisor  or 
management  official  for  purposes  of  title 
VII.  Thus,  when  an  agency  determines 
that  an  employee  is  a  supervisor  or 
management  official  for  purposes  of 
coverage  under  the  “merit  pay” 
provisions  of  the  Civil  Service  Reform 
Act  of  1978,  that  determination  has  no 
impact  on  such  employee’s  inclusion  in 
or  exclusion  from  a  unit  or  exclusive 
recognition  under  section  7112  of  the 
Statute. 

Issued:  Washington,  D.C.,  December  16, 
1980. 

Ronald  W.  Haughton, 

Chairman. 

Henry  B.  Frazier,  III, 

Member. 

Leon  B.  Applewhite, 

Member. 

[FR  Doc.  40566  Filed  12-24-60;  11:32  am] 

BILUNG  CODE  6325-19-11 

GENERAL  SERVICES 
ADMINISTRATION 

National  Archives  and  Records 
Service 

National  Archives  Advisory  Council; 
Meeting 

Notice  is  hereby  given  that  the 
National  Archives  Advisory  Council  will 
meet  on  January  15, 1981,  from  2:30  p.m. 


to  5:30  p.m.  and  January  16, 1981,  from 
9:00  a.m.  to  4:30  p.m.  in  Room  105, 
National  Archives  and  Records  Service, 
8th  and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20408.  The  meeting 
will  be  devoted  to  a  review  of  the 
current  state  of  the  Archives,  reports 
from  Council  Subcommittees,  discussion 
of  future  role  of  Archives  Advisory 
Council,  and  related  matters  of  concern 
to  the  operation  of  the  National 
Archives  and  Records  Service  of  the 
United  States. 

'The  meeting  will  be  open  to  the 
public. 

Dated:  December  18, 1980. 

Robert  M.  Warner, 

Archivist  af  the  United  States. 

|FR  Doc.  66-40602  Filed  12-30-80;  8;45  am] 

BILUNG  CODE  6826-26-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Consumer  Affairs  Council;  Meeting 

summary:  This  notice  announces  the 
date  and  time  of  the  next  regular  HHS 
Consumer  Affairs  Council  meeting.  All 
are  welcome  to  attend  as  observers  and 
participate  in  an  open  discussion  period 
that  will  be  held  during  the  last  half 
hour  of  the  meeting.  If  you  would  like  an 
agenda,  please  contact  Susan  L. 
Randolph.  A  hearing  interpreter  will  be 
provided  for  the  deaf. 

DATE:  Thursday,  January  8, 1981, 10-12 
noon. 

ADDRESS:  200  Independence  Avenue, 
SW.,  Rooms  403A-425A,  Washington, 
D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  L.  Randolph,  Assistant — Office  of 
Consumer  Affairs,  200  Independence 
Avenue,  SW. — Rm.  622E,  Washington, 
D.C.  20201,  (202)  245-0409. 

Dated:  December  22, 1980. 

Belle  B.  O’Brien, 

Assistant  to  the  Secretary  for  Consumer 
Affairs. 

|FR  Doc.  60-40620  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  4110-12-M 

Public  Health  Service 

Health  Maintenance  Organizations 
agency:  Public  Health  Service,  HHS. 
action:  Notice,  November — qualified 
health  maintenance  organization. 

SUMMARY:  This  notice  sets  forth  the 
name,  address,  service  area,  and  date  of 
qualification  of  an  entity  determined  by 
the  Secretary  to  be  a  qualified  health 
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maintenance  organization  (HMO).  In 
addition,  a  service  area  revision  of  a 
previously  qualified  HMO  is  reported. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  R.  Veit,  Director,  Office  of 
Health  Maintenance  Organizations, 

Park  Building — Third  Floor,  12420 
Parklawn  Drive,  Rockville,  Maryland 
20857,  301/443-4106. 

SUPPLEMENTARY  INFORMATION: 

Regulations  issued  under  Title  XIII  of 
the  Public  Health  Service  Act,  as 
amended,  (42  CFR  110.605(b))  require 
that  a  list  and  description  of  all  newly 
qualified  HMOs  be  published  on  a 
monthly  basis  in  the  Federal  Register. 
The  following  entity  has  been 
determined  to  be  a  qualified  HMO  under 
Section  1310(d)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-9(d)): 

Qualified  Health  Maintenance  Organizations 

Name,  Address,  Service  Area,  and  Date  of 
Qualification 

(Operational  QualiHed  Health  Maintenance 
Organization:  42  CFR  110.603(a)] 

1.  International  Medical  Centers,  Inc.,  (Staff 
Model,  see  section  1310(b)(1)  of  the  Public 
Health  Service  Act),  2900  Palm  Avenue, 
Hialeah,  Florida  33012.  Service  area:  Dade 
County,  Florida.  Date  of  qualihcation: 
November  26, 1980. 

Service  Area  Revision 
1.  Foundation  Health  Plan,  650  University 
Avenue,  Sacramento,  California  95825. 

Service  area:  Add  the  following  to  the 
information  contained  in  the  cumulative  list 
of  qualified  HMOs  published  on  March  3, 
1980,  in  the  Federal  Register,  45  FR 13895: 
Amador,  Calaveras,  Tuolomne,  and  San 
)oaquin  Counties,  California.  Effective  date: 
November  3, 1980. 

Files  containing  detailed  information 
regarding  qualified  HMOs  will  be 
available  for  public  inspection  between 
the  hours  of  8:30  a.m.  and  5:00  p.m.  on 
Tuesdays  and  Thursdays,  except  for 
Federal  holidays,  in  the  Office  of  Health 
Maintenance  Organizations,  Office  of 
the  Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services,  Park  Building,  3rd  Floor,  12420 
Parklawn  Drive,  Rockville,  Maryland 
20857. 

Questions  about  the  qualification 
review  process  or  requests  for 
information  about  qualified  HMOs 
should  be  sent  to  the  same  office. 

Dated:  December  18. 1980. 

Howard  R.  Veit, 

Director,  Office  of  Health  Maintenance 
Organizations. 

|FR  Doc.  80-40576  Filed  12-30-80;  &45  ain| 

BILUNG  CODE  4110-a5-H 


SOCIAL  SECURITY  ADMINISTRATION 

Dominica;  Finding  Regarding  Foreign 
Sociai  Insurance  or  Pension  System 

agency:  Social  Security  Administration, 
HHS. 

action:  Notice  of  finding  regarding 
foreign  social  insurance  or  pension 
system — Dominica. 

finding:  Section  202(t](l]  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  social 
security  benefits  to  any  individual  who 
is  not  a  U.S.  citizen  or  national  for  any 
month  after  he  or  she  has  been  outside 
the  United  States  for  six  consecutive 
months.  This  prohibition  does  not  apply 
to  such  an  individual  where  one  of  the 
exceptions  described  in  section  202(t)(2] 
through  202(t](5]  of  the  Social  Security 
Act  (42  U.S.C.  402(t)(2)  through  (t)(5)) 
affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social  Security 
Act  provides  that  the  prohibition  against 
payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old-age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are  U.S. 
citizens  but  not  citizens  of  that  country 
and  who  qualify  for  such  beneHts  to 
receive  those  benefits,  or  the  actuarial 
equivalent  thereof,  while  outside  the 
foreign  country  regardless  of  the 
duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director,  Office  of 
International  Policy.  Under  that 
authority  the  Director,  Office  of 
International  Policy,  has  approved  a 
finding  that  Dominica,  beginning 
November  3, 1978,  has  a  social 
insurance  system  of  general  application 
which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old-age,  retirement,  or  death;  and 

(b)  Permits  U.S.  citizens  who  are  not 
citizens  of  Dominica  to  receive  such 
benefits,  or  their  acturial  equivalent,  at 
the  full  rate  without  qualiHcation  or 
restriction  while  outside  Dominica. 

Accordingly,  it  is  hereby  determined 
and  found  that  Dominica  has  in  effect, 
beginning  November  3, 1978,  a  social 
insurance  system  which  meets  the 


requirements  of  section  202(t](2)  of  the 
Social  Security  Act  (42  U.S.C.  402(t)(2)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Armand  Esposito,  Room  4234,  West 
High  Rise  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-7455. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.802  Social  Security — 
Disability  Insurance;  13.803  Social  Security — 
Retirement  Insurance;  13.805  Social 
Security — Survivors  Insurance] 

Dated:  December  12, 1980. 

Thomas  C.  Parrott, 

Director,  Office  of  International  Policy. 

|FR  Doc.  80-40582  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  4110-07-M 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

Multiple  Use  Advisory  Council  Meeting 

December  18, 1980. 

Notice  is  hereby  given,  in  accordance 
with  Pub,  L.  94-579  and  43  CFR  Part 
1780,  that  the  second  meeting  of  the  Elko 
District  Multiple  Use  Advisory  Council 
will  be  held  on  February  4, 1981,  at  the 
Stockmen’s  Motor  Hotel,  340 
Commercial  Street,  Elko,  Nevada  89801. 
The  meeting  will  begin  at  8:30  a.m.  and 
is  open  to  the  public. 

The  agenda  for  the  meeting  includes: 

1.  The  Desert  Land  Entry  program, 
and  speciBcally,  the  processing  of 
applications  in  Ruby  Valley; 

2.  Issues  and  draft  planning  criteria 
developed  for  the  Wells  Resource 
Management  Plan; 

3.  Proposed  amendments  to  the 
Bureau’s  grazing  regulations  (43  CFR 
Parts  4100,  4110,  4120,  4130,  4140,  4150, 
4160,  and  4170);  and 

4.  Final  regulations  regarding  surface 
management  of  the  public  lands  under 
the  U.S.  mining  laws  (43  CFR  Part  3809). 

Other  topics  may  be  introduced  for 
the  Council’s  consideration  by  district 
personnel.  Council  members  or  members 
of  the  public. 

Written  comments  from  the  public  are 
invited  and  may  be  filed  with  the 
District  Manager  in  advance  of  the 
meeting.  The  Council  will  hear  oral 
statements  between  11:30  a.m.  and  12:00 
p.m.  Any  person  wishing  to  make  a 
statement  should  notify  the  District 
Manager  at  2002  Idaho  Street,  P.O.  Box 
831,  Elko,  Nevada  89801,  phone  (702) 
738-4071,  by  February  2,  Depending  on 
the  number  of  persons  wishing  to  make 
oral  statements,  a  time  limit  may  be 
imposed  for  each  speaker. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office,  and 
will  be  available  for  public  inspection 
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and  reproduction  from  7:30  a.m.  to  4:30 
p.m.,  Monday — Friday,  within  30  days 
after  the  meeting. 

Rodney  Harris, 

District  Manager. 

|FR  Doc.  80-40578  Filed  12-30-80;  8:45  am| 

BILUNG  CODE  4310-S4-M  , 

Nevada;  Filing  of  Plats  of  Survey  and 
Order  Providing  for  Opening  of  Lands 

1.  The  Plat  of  Survey  of  lands 
described  below  will  be  officially  filed 
at  the  Nevada  State  Office,  Reno, 
Nevada,  effective  at  10:00  a.m.,  on 
February  1, 1981: 

Mount  Diablo  Meridian,  Nevada 
T.  40  N.,  R.  54  E.. 

Sections  37  and  38  and  Tract  Numbers  39, 
40,  41  and  42. 

2.  The  portion  of  the  township 
surveyed  is  rolling,  draining  easterly 
into  the  North  Fork  of  the  Humboldt 
River.  Soil  is  clay  loam  and  gravel.  The 
vegetation  is  mostly  sagebrush  and 
bunchgrass.  There  is  no  timber  and  no 
mineral  formations  noted  during  the 
survey.  There  are  no  settlements  in  the 
township. 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 
classifications,  and  the  requirements  of 
applicable  law,  the  lands  are  hereby 
opened  to  such  applications  and 
petitions  as  may  be  permitted.  All  such 
valid  applications  received  at  or  prior  to 
10:00  a.m.  on  February  1, 1981,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  order  of  filing. 

Inquiries  concerning  these  lands  shall 
be  addressed  to  the  Nevada  State 
Office,  Bureau  of  Land  Management,  300 
Booth  Street,  P.O.  Box  12000,  Reno, 
Nevada  89520. 

Dated:  December  17, 1980. 

Loyd  C.  Miller, 

Chief,  Branch  of  Records  and  Data 
Management. 

|FR  Doc.  80-40579  Filed  12-30-80;  8:45  am) 

BILLING  CODE  4310-84-M 

Oregon;  Filing  of  Plat  of  Survey 

December  19, 1980. 

1.  Plat  of  survey  of  the  lands 
described  below  will  be  officially  filed 
in  the  Oregon  State  Office,  Portland, 
Oregon  at  7:30  a.m.  on  February  6. 1981. 

Willamette  Meridian 
T.  41  S.,  R.  13  W.. 

Sec.  6,  Lot  9; 

Sec.  7.  Lot  2. 

The  area  described  aggregates  2.88 
acres. 


2.  This  plat  represents  a  survey  of 
Zwagg  Island,  and  reestablishment  of  a 
lost  meander  corner. 

3.  Zwagg  Island  is  located  in  the 
Pacific  Ocean  offshore  of  the  City  of 
Brookings,  Oregon.  Bare  100'  cliffs 
surround  the  flat  top  of  the  island.  Rich 
soil  on  top  of  the  island  supports  dense 
growth  of  brush  and  small  sitka  spruce. 
Access  is  readily  available  at  low  tides 
from  Mill  Beach,  and  the  top  is 
accessible  by  a  primitive  trail  which 
cuts  across  the  rock  face  on  the 
northeast  end  of  the  island.  The 
character  of  the  island  is  non-mineral. 

4.  Zwagg  Island  is  public  land  being 
studied  by  the  Bureau  of  Land 
Management  to  determine  whether  the 
island  should  be  recommended  for 
designation  as  a  wilderness  area  by 
Congress. 

Roger  F.  Dierking, 

Chief  Branch  of  Records  and  Data 
Management. 

[FR  Doc.  80-40577  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  4310-*4-M 

Salt  Lake  District,  Utah;  Realty  Action 
Public  Sale 

agency:  Bureau  of  Land  Management, 
Sait  Lake  District. 
action:  Notice. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  public  sale 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1713: 

Commencing  west  1320  feet  from  the 
quarter  comer  common  to  Sections  34  and  35 
in  T  9  S.,  R  1  E.,  SLB&M,  Utah,  thence  west 
265.62  feet  to  a  fence  line,  thence  N  1°54'  W 
156.50  feet  along  a  fence  line,  thence  N  0°34' 
W  364.40  feet  along  a  fence  line,  thence  N 
0°09'  E  459.00  feet  along  a  fence  line,  thence  N 
2°35'  E  306.00  feet  to  a  fence  corner,  thence  N 
83°57'  E  250.43  feet  along  a  fence  line,  thence 
south  1311.89  feet  to  the  point  of  beginning, 
totalling  7.87  acres. 

DATE:  For  a  period  of  45  days  interested 
parties  may  submit  comments  to  the 
Secretary  of  the  Interior,  LLM-320, 
Washington,  D.C.  20240.  Any  adverse 
comments  will  be  evaluated  by  the 
Secretary,  who  may  vacate  or  modify 
this  realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  Secretary,  this  realty 
action  will  become  the  final 
determination  of  the  Department. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  the 
sale,  including  the  environmental 
assessment  and  the  record  of  public 
discussions,  is  available  for  review  at 
the  Salt  Lake  District  Office,  2370  South 
2300  West,  Salt  Lake  City,  Utah  84119. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  public  sale  is  to  settle  an 
unintentional  trespass  involving  the 
above-described  lands.  The  sale  has 
been  discussed  with  Utah  County  and 
State  of  Utah  officials,  and  is  consistent 
with  planning.  The  public  interest  will 
be  well  served  by  making  the  sale. 

The  sale  will  be  made  at  the  fair 
market  value  of  the  land;  the  sale  will  be 
non-competitive  and  will  be  offered  only 
to  Mrs.  Myrtle  B.  Rowley,  Santaquin, 
Utah.  No  bids  will  be  accepted.  The 
following  patent  reservations  will  be 
made  at  the  time  of  the  sale: 

(1)  Ditches  and  canals. 

(2)  All  minerals,  together  with  the 
right  of  ingress  and  egress  to  prospect 
for,  mine  and  remove  the  same  under 
applicable  law. 

(3)  Valid  existing  rights. 

Frank  W.  Snell, 

District  Manager. 

[FR  Doc.  80-40573  Filed  12-30-80;  &45  am| 

BILUNG  CODE  4310-84-M 

Utah;  Final  Wilderness  Inventory 
Decisions  Are  in  Effect 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  notice  announces  that 
the  final  decisions  on  the  Intensive 
Wilderness  Inventory  Hndings  within 
the  state  of  Utah  became  effective  on 
December  15, 1980  at  4:30  p.m.,  except 
for  the  following  units  on  which  a  formal 
protest  was  filed: 

Salt  Lake  District 

UT-020-037  New  Foundland  Mountains 
UT-020-129/050-130A  Dugway  Mountains 

Cedar  City  District 
UT-040-075  Horse  Spring  Canyon 
UT-040-076  Carcass  Canyon 
UT-040-077  Mud  Spring  Canyon 
UT-040-078  Death  Ridge 
UT-040-079  Burning  Hills 
UT-040-080  Fifty  Mile  Mountain 
UT-040-082  Scorpion 
UT-04O-104  Mountain  Home  Range 
UT-040-132  Red  Mountain 
UT-040-204B  Central  Wah  Wah  Range 
UT-040-216  White  Rock  Range 
UT-040-217  Moquith  Mountain 
UT-040-230  Parunuweap  Canyon 
UT-040-247  Paria-Hackberry 
UT-040-248  Wahweap 
UT-040-255  Upper  Kanab  Creek 
UT-^)40-266  East  of  Bryce 

Richfield  District 
UT-050-061  Swasey  Mountain 
UT-050-221  Fremont  Gorge 
UT-050-237  Horseshoe  Canyon 
UT-050-238  Blue  Hills— Mt.  Ellen 
UT-050-241  Fiddler  Butte 
UT-050-248  Mt.  Pennell 
UT-050-257  Notom  Bench 
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Moab  District 

UT-060-023  Sids  Mountain 
UT-060-054  Mexican  Mountain 
IJT-060-068A  Desolation  Canyon 
UT-060-068B  Floy  Canyon 
UT-060-100B  Diamond  Canyon 
UT-060-100C  Cottonwood  Canyon 
irT-060-116/117  Wrigley  Mesa/Jones 
Canyon 

UT-060-122  Granite  Creek 
UT-060-138  Negro  Bill  Canyon 
UT-060-139A  Mill  Creek 
lJT-060-165  Sixshooter  Peak 
lJT-060-171  Sweet  Alice  Canyon 
UT-060-175  Middle  Point 
UT-060-1B1  Mancos  Mesa 
lJT-060-188  Pine  Canyon 
lJT-060-191  Cheese  Box  Canyon 
UT-060-194  Harmony  Flat 
UT-060-196  Bullet  Canyon 
lJT-060-197/198  Slickhom  Canyon 
UT-060-201  Road  Canyon 
UT-060-204  Fish  Creek  Canyon 
UT-060-205A  Arch  Canyon 
UT-060-205B  Mule  Canyon 
UT-060-224  Sheiks  Flat 
UT-060-227  Squaw  &  Papoose  Canyons 
UT-060-229  Cross  Canyon 

Vernal  District 

UT-080-103  West  Cold  Springs 
UT-080-104  Wild  Mountain 
UT-080-110  Hoy  Mountain 
lJT-070-113  Diamond  Breaks 
UT-080-419  Bull  Canyon 
UT-080-730  Winter  Ridge 

Instant  Study  Areas  (ISA’s) 

ISA  Grand  Gulch 

The  units  listed  above  will  remain 
under  management  restrictions  imposed 
by  Section  603(c]  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA). 
The  effective  date  of  the  decision  on 
those  units  will  be  deferred  unitl  the 
BLM  Utah  State  Director  issues  a 
decision  on  the  individual  unit  protest. 
The  decisions  on  all  other  inventory 
units  listed  below  and  as  announced  in 
the  November  14, 1980  Federal  Register, 
(vol.  45,  No.  222)  are  now  in  effect. 

Salt  Lake  District 

UT-020-001  Little  Goose  Creek  No.  1 
UT-020-011  Wagon  Box  Pass 
UT-020-012  Wagon  Box  Pass 
UT-020-040A  Silver  Island  Mountains 
UT-O20-040B  Silver  Island  Mountains 
UT-020-040C  Silver  Island  Mountains 
UT-020-042  North  Salt  Desert 
UT-020-044  Ferber  Wash 
UT-020-046  Utah  Peak 
UT-020-047  Utah  Peak 
UT-020-050  Ferber  Flat 
UT-020-053  Northeast  Comer 
UT-020-054  Northeast  Corner 
UT-020-057  Northeast  Corner 
UT-020-087  North  Cedar  Mountains 
UT-020-089  North  Stansbury  Mountains 
UT-020-094  Cedar  Mountains 
UT-020-010  Big  Creek 
UT-020-102  Dry  Canyon 
UT-020-105  Big  Hollow 
UT-020-111  Onaqui  Mountains 


Cellar  City  District 
UT-040-041B  Black  Ridge-La  Verkin 
UT-040-061  Steep  Creek 
UT-040-074  Colt  Mesa 
UT-040-081  Allen  Dump 
UT-040-085  Dance  Hall  Rock 
UT-040-087  Sooner  Water 
UT-040-088  Sooner  Bench 
UT-040-089  Willow  Gulch 
UT-040-090  Cave  Point 
UT-040-091  Fifty  Mile  Creek 
UT-040-092  Coyote  Gulch 
UT-040-142  Crater  Hill 
UT-040-144  Shunes  Hollow 
UT-040-145  Orderville  Canyon 
UT-040-146  Deep  Creek 
UT-040-147  Red  Butte 
UT-040-148  Spring  Canyon 
UT-040-149  The  Watchman 
UT-040-150  North  Fork  Virgin  River 
UT-040-153  LaVerkin  Creek  Canyon 
UT-040-154  Taylor  Creek  Canyon 
UT-040-155  Sunset  Canyon 
UT-040-173  Shunesburg 
UT-040-174  Jolley  Gulch 
UT-4)40-175  Home  Valley  Knoll 
UT-040-176  Goose  Creek  Canyon 
UT-04(X-177  Beartrap  Canyon 
UT-040-179  Rockville  Bench 
UT-040-235  Flood  Canyon 
UT-040-245  Brigham  Plains 
UT-040-246  Nephi  Wash 
UT-040-249  Coyote  Creek 
UT-040-268  The  Blues 

Richfield  District 
UT-050-019  Kem  Mountains 
UT-050-029  Granite  Spring 
UT-050-073  Wah  Wah  Mountains 
UT-050-113  Thomas  Range 
UT-050-127  Fish  Springs  Range 
UT-050-242  Bull  Moimtain 
UT-050-244  Ragged  Mountain 
UT-4)50-247  Little  Rockies 
UT-05G-249  Mt.  Hillers 
UT-050-253  Long  Canyon 

Moab  District 

UT-060-025  Devils  Canyon 
UT-060-026  North  Big  Ridge 
UT-060-028A  Crack  Canyon 
UT-060-028B  Cistern  Canyon 
UT-060-028C  Chute  Canyon 
UT-060-029A  San  Rafael  Reef 
UT-060-^5  Horseshoe  Canyon 
UT-060-053  Cedar  Mountain 
UT-060-067  Turtle  Canyon 
UT-060-070  Jack  Creek 
UT-060-072  Dry  Canyon 
UT-060-075  Harmon  Canyon 
UT-060-076  Cow  Canyon 
UT-060-077  Argyle  Ridge 
UT-060-088  South  Goose  Neck 
UT-060-100A  Westwater  Creek 
UT-060-118  West  Water  Canyon 
UT-060-119  Big  Triangle 
UT-060-120  Renegade  Point 
UT-060-131A  North  Lost  Spring  Canyon 
UT-060-131B  South  Lost  Spring  Canyon 
UT-060-137  Mary  Jane  Canyon 
UT-060-140A  Behind  the  Rocks 
UT-06(>-164  Lockhart  Basin 
UT-060-187  Bridger  Jack  Mesa 
UT-060-169  Butler  Wash 
UT-060r232  Little  Ruin  Canyon 


Vernal  District 

UT-080-200  Stone  Bridge  Draw 
UT-080-208  Boone  Springs 
UT-080-414  Daniel's  Canyon 
UT-080-415  Moonshine  Draw 
UT-080-605  Sand  Wash 
UT-080-612  Nine  Mile  Canyon 
UT-080-615  Argyle  Canyon 
UT-080-616  Devils  Canyon 
UT-080-707  East  Big  Pack  Mountain 
UT-080-708  Big  Pack  Mountain 
UT-080-709  West  Pack  Mountain 
UT-080-715  Bitter  Creek 
UT-080-721  Atchee  Ridge 
UT-080-722  Rat  Hole  Ridge 

Instant  Study  Areas  (ISA’s) 

Cedar  City  District 
North  Escalante  Canyon  (ISA) 

The  Gulch  (ISA) 

Phipps-Death  Hollow  (ISA) 

Escalante  Canyons  (ISA) 

Tract  1 
Tract  2,3,4 
Tract  5 

Moab  District 

Dark  Canyon  Primitive  Area  (ISA) 

The  areas  identiHed  as  Wilderness 
Study  Areas  (WSA’s)  will  remain  under 
management  restrictions  imposed  by 
Section  603(c)  of  FLPMA.  Those  units  or 
portions  thereof  dropped  from  further 
wilderness  review  will  no  longer  be 
subject  to  those  restrictions. 

llie  Hnal  decisions  on  the  following 
interstate  imits  between  Utah  &  Arizona 
will  not  be  in  effect  until  the  protest 
period  closes  in  Arizona.  December  30, 
1980.  At  that  time  the  decisions  as 
announced  in  the  November  14, 1980, 
Federal  Register,  (vol.  45,  No.  222)  will 
become  effective  unless  a  formal  protest 
is  received. 

UT-044-134/AZ-010-073  Quail  Draw 
UT-040-135/AZ-010-072  East  Mesa 
UT-040-137/AZ-010-069  Canaan  Gap 
UT-040-138/AZ-010-071  Cottonwood 
Canyon 

UT-040-143/AZ-010-041  Canaan  Mountain 
UT-040-218/AZ-010-^  Bull  Pasture 
UT-040-219/AZ-010-027  Shinarump  Cliffs 
UT-040-223/AZ-010-026  Muggins  Flat 
UT-^)40-224/AZ-010-023  Pasture  Canyon 
UT-040-226/AZ-010-022  Buckskin 
Mountains 

UT-040-274/AZ-010-021  Pine  Hollow 
Canyon 

If  the  BLM  Utah  State  Director 
changes  a  decision  on  any  inventory 
unit  as  a  result  of  the  protest  as  flled, 
any  person  adversely  affected  by  the 
decision  may  appeal  that  individual  unit 
decision  to  the  Interior  Board  of  Land 
Appeals  (IBLA)  by  following  normal 
administrative  procedures  outlined  43 
CFR  Part  4.  If  the  individual  unit 
decision  on  the  protest  remains  the 
same  as  announced  in  the  November  14, 
1980,  Federal  Register,  that  decision  will 
become  effective  immediately  upon 
publication  in  the  Federal  Register. 
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FOR  FURTHER  INFORMATION  CONTACT*. 

Kent  Biddulph,  BLM  Utah  State  Office, 
(801) 524-5326. 

Dated:  December  19. 1980. 

Gary  Wicks, 

State  Director. 

|FR  Doc.  80-40571  Filed  1Z-30-80;  8:45  am| 

BILUNG  CODE  4310-S4-M 


Utah;  Correction  of  Wilderness 
Inventory  Decision  on  Devils  Garden 
Instant  Study  Area 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  correction. 

summary:  The  Federal  Register  notice 
published  December  11, 1980  (Vol.  45, 
No.  240,  page  81672)  stated  that  “the 
restrictions  imposed  by  Section  603  of 
the  Federal  Land  Policy  and 
Management  Act  are  no  longer  in  effect” 
on  Devils  Garden  Instant  Study  Area. 
This  should  read:  The  restrictions 
imposed  by  Section  603  of  the  Federal 
Land  Policy  and  Management  Act  will 
remain  in  effect  until  Congress  acts 
upon  a  recommendation  on  wilderness 
suitability. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kent  Biddulph,  Utah  BLM  State  Office 
(801)  524-5326. 

Dated:  December  18. 1980. 

Gary  Wicks, 

State  Director. 

|FR  Doc.  80-41)572  Filed  12-30-80;  8:45  ami 

BILLING  CODE  4310-84-M 


National  Park  Service 

Guadalupe  Mountains  National  Park, 
Texas;  Availability  of  Environmental 
Assessment,  Master  Plan  Supplement 

Pursuant  ot  the  National 
Environmental  Policy  Act  of  1969;  the 
Council  on  Environmental  Quality's 
Implementing  Regulations,  40  CFR  Parts 
1500-1508:  Section  401  of  the  Act  of 
November  10, 1978,  92  Stat,  3489;  16 
U.S.C.  1132  (Supplement  II,  1978),  the 
National  Park  Service  has  prepared  an 
Environmental  Assessment,  Master  Plan 
Supplement,  for  Guadalupe  Mountains 
National  Park,  Culberson  and  Hudspeth 
Counties,  Texas. 

The  Environmental  Assessment  sets 
forth  and  analyzes  five  alternatives  for 
park  boundary  expansion,  wilderness 
area  expansion,  and  west  side 
development  for  Guadalupe  Mountains 
National  Park.  This  document,  along 
with  public  review  comments,  will  be 
used  by  National  Park  Service  managers 
in  selecting  an  alternative,  or 
combination  of  alternatives,  that  will  be 


set  forth  in  a  general  management  plan 
supplement  and  wilderness  study  report. 
Also,  this  document  will  be  used  to 
determine  whether  the  National  Park 
Service  will  prepare  an  environmental 
impact  statement  for  the  proposals 
selected. 

Copies  of  the  Environmental 
Assessment.  Master  Plan  Supplement, 
are  available  at  the  following  locations: 

Southwest  Regional  Office,  National  Park 
Service,  1100  Old  Santa  Fe  Trail,  Post 
Office  Box  728,  Santa  Fe,  New  Mexico 
97501 

Guadalupe  Mountains  National  Park,  c/o 
Superintendent,  Carlsbad  Caverns/ 
Guadalupe  Mountains  National  Parks,  3225 
National  Parks  Highway,  Carlsbad,  New 
Mexico  88220 

An  open  house  session  will  be  held  on 
January  14  between  1:30  and  3:30  p.m.  at 
the  park  headquarters,  which  is  located 
at  the  address  provided  above;  and  a 
public  meeting  will  be  held  on  January 
15  at  7;00  p.m.  at  the  Recreation  Hall  of 
the  El  Paso  Natural  Gas  Company’s 
facilities  on  U.S.  Highway  62/180, 
located  68  miles  west  of  Carlsbad,  New 
Mexico,  and  99  miles  east  of  El  Paso, 
Texas. 

Anyone  wishing  to  express  an  opinion 
on  the  Environmental  Assessment, 
Master  Plan  Supplement,  should  attend 
either  the  open  house  session  or  the 
public  meeting  or  send  written 
comments  to  the  Superintendent  at  the 
Carlsbad  Caverns/Guadalupe 
Mountains  National  Parks  address  by 
February  15, 1981. 

Dated:  December  17, 1980. 

Robert  Kerr, 

Regional  Director,  Southwest  Region. 

|FR  Di)C.  80-406()1  Filed  12-30-80:  8:45  am| 

BILLING  CODE  4310-70-M  _  _ 

Statue  of  Liberty  National  Monument: 
General  Management  Planning 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  public  meetings  on 
general  management  planning  for  Statue 
of  Liberty  National  Monument,  New 
York/New  Jersey. 

SUMMARY:  On  December  22, 1980,  Vol. 
45,  Page  84160,  the  National  Park 
Service  announced  the  availability  of  an 
Analysis  of  Alternatives  (including 
Environmental  Assessment)  for  public 
review  and  comment.  The  assessment  is 
an  initial  step  in  the  General 
Management  Planning  for  Statue  of 
Liberty  National  Monument,  New  York/ 
New  Jersey. 

Now  the  Service  is  giving  notice,  as 
listed  below,  of  a  series  of  meetings  to 
give  the  public  further  opportunity  to 
comment  on  management  alternatives 


and  the  Analysis/ Assessment 
document. 

dates/times/places:  Public  meetings 
will  be  held  in  1981  as  follows: 

January  20,  7:00 p.m. — Second  Court  Room, 
Borough  Hall,  Cadman  Plaza,  Brooklyn, 

New  York 

January  21,  7:00  p.m. — Council  Chambers. 

City  Hall,  280  Grove  Street,  Jersey  City, 

New  Jersey 

January  22,  6:00  p.m. — First  Floor  Auditorium, 
Police  Headquarters,  One  Police  Plaza, 
Manhattan,  New  York 
January  27,  5:30 p.m. — Room  213,  Queens 
Borough  Hall,  120-55  Queens  Boulevard, 
Queens,  New  York 

January  28,  7:00  p.m. — Newark  Public  Library, 
5  Washington  Street,  Newark,  New  Jersey 
January  29,  7:00 p.m. — Staten  Island  Borough 
Hall,  Richmond  Terrace,  Staten  Island, 

New  York 

ADDRESSES:  A  limited  number  of  copies 
of  the  Analysis  of  Management 
Alternatives  remain  available  upon 
request  from  the  Superintendent,  Statue 
of  Liberty  National  Monument,  Liberty 
Island,  New  York,  New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Moffitt,  Superintendent, 

Statue  of  Liberty  National  Monument, 
Liberty  Island,  New  York,  New  York 
10004  (212-964-3451). 

SUPPLEMENTARY  INFORMATION:  Written 
comments  on  the  Analysis/ Assessment 
will  be  accepted  until  March  2, 1981.  All 
written  comments  should  be  directed  to 
Superintendent.  Statue  of  Liberty 
National  Monument,  Liberty  Island, 

New  York,  New  York  10004. 

Dated:  December  l8, 1980. 

Richard  L.  Stanton, 

Regional  Director,  North  Atlantic  Region. 

|FR  Doc.  81M0.599  Filed  12-30-80;  8:45  am| 

BILLING  CODE  4310-70-M 

Utility  Corridor  at  Capitol  Reef 
National  Park 

agency:  National  Park  Service.  Inlerior. 
ACTION:  Selection  of  utility  corridor. 

SUMMARY:  As  directed  by  Pub.  L.  92-207 
(85  Stat.  740),  the  National  Park  Service 
has  selected  a  corridor  for  granting 
rights-of-way  and  easements  for  utilities 
through  the  park.  The  corridor  is 
approximately  4  miles  in  length  and  is 
located  on  North  Coleman  Bench  in  the 
park’s  South  District.  This  corridor  along 
with  three  other  alternatives  were 
considered  in  the  Environmental  Impact 
Statement  for  Capitol  Reef  National 
Park’s  Wilderness  Recommendation 
prepared  in  1974. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Derek  O.  Hambly,  Superintendent, 
Capitol  Reef  National  Park,  Torrey,  Utah 
84775. 

James  B.  Thompson, 

Acting  Regional  Director,  Rocky  Mountain 
Region. 

|FR  Doc.  80-40600  Filed  12-30-80;  8:45  am] 

BILUNQ  CODE  4310-70-M 

Office  of  the  Secretary 

S-Year  Outer  Continental  Shelf  Oil  and 
Gas  Leasing  Program— Revision  or 
Reapproval— Request  for  Comments 

agency:  Office  of  Outer  Continental 
Shelf  (OCS)  Program  Coordination. 
ACTION:  Notice  of  request  for  comments 
on  the  possible  revision  or  reapproval  of 
the  5-year  OCS  Oil  and  Gas  Leasing 
Program. 

SUMMARY:  Section  18  of  the  OCS  Lands 
Act,  as  amended,  requires  the  Secretary 
of  the  Interior  to  prepare,  periodically 
revise  and  maintain  an  oil  and  gas 
leasing  program.  This  request  for 
information  will  be  used  to  help 
determine  whether  a  revision  or 
reapproval  of  the  final  5-Year  OCS  Oil 
and  Gas  Leasing  Program  approved  in 
June  1980  would  be  appropriate  and 
consistent  with  the  purposes  of  the  OCS 
Lands  Act,  as  amended,  and  if  so,  what 
particular  modifications  would  be 
desirable. 

DATES:  Comments  and  information  must 
be  received  by  February  2, 1981. 
ADDRESS:  Information  should  be 
submitted  to  Director,  Office  of  OCS 
Program  Coordination,  Office  of 
Assistant  Secretary — Policy,  Budget  and 
Administration,  Department  of  the 
Interior,  Room  5150, 18th  and  C  Streets, 
N.W.,  Washington,  D.C.  20240. 

Envelopes  or  packets  should  be  marked 
“Request  for  Comments  on  5-Year  OCS 
Oil  and  Gas  Leasing  Program.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolita  Kallaur,  Office  of  OCS  Program 
Coordination,  Department  of  the 
Interior,  Room  5150, 18th  and  C  Streets, 
N.W.,  Washington,  D.C.  20240,  telephone 
202/343-9314,  or  Linda  Gantt,  same 
address,  telephone  202/343-9311. 
AUTHOR:  Linda  Gantt,  Office  of  OCS 
Program  Coordination,  Department  of 
the  Interior,  Room  5150, 18th  and  C 
Streets,  N.W.,  Washington,  D.C.  20240, 
telephone  202/343-9311. 

SUPPLEMENTARY  INFORMATION: 
Suggestions  and  information  are 
requested  from  States,  local 
governments,  industry,  other  Federal 
agencies  and  all  interested  parties  to 
assist  the  Department  of  the  Interior  in 
the  possible  revision  or  reapproval  of 
the  June  1980  5-year  OCS  Oil  and  Gas 


Leasing  Program.  The  June  1980  leasing 
program  consists  of  a  schedule  of 
proposed  OCS  oil  and  gas  lease  sales 
for  the  period  June  1980  through  June 
1985.  Based  on  the  responses  to  this 
request  and  other  information  available 
to  the  Department  of  the  Interior,  a 
decision  will  be  made  whether  a 
revision  or  reapproval  of  the  program 
would  be  appropriate  and  consistent 
with  the  purposes  of  the  OCS  Lands  Act, 
as  amended,  and  if  so,  what  particular 
modifications  would  be  desirable. 

The  OCS  Lands  Act,  as  amended, 
states  that  any  revision  and  reapproval 
of  the  5-year  program,  except  in  the  case 
of  a  revision  which  is  not  significant, 
shall  be  in  the  same  manner  as 
originally  developed.  A  decision  as  to 
whether  a  proposed  revision  is 
significant  within  the  terms  of  the 
statute  can  best  be  made  when  the 
outlines  of  the  proposal  are  apparent. 
This  will  occur  in  the  present  case 
following  receipt  of  responses  to  this 
request  and  a  decision  about  whether  to 
revise  the  program.  If  a  decision  to 
revise  is  made,  the  proposed  revision 
will  be  evaluated  to  determine  if  it  is 
significant.  If  it  is,  the  proposal  will 
become  the  draft  proposed  program 
envisaged  by  Section  18(c](2]  of  the  OCS 
Lands  Act,  as  amended.  If  not,  the 
proposal  will  be  handled  under  the  less 
extensive  procedures  used  by  the 
Department  in  approving  leasing 
schedules  prior  to  1978.  A  determination 
on  NEPA  compliance  for  any  schedule 
revision  will  be  made  at  the  same  time 
as  a  determination  of  significance  under 
Section  18. 

The  OCS  leasing  schedule  enables  the 
Federal  Government,  affected  States, 
industry,  and  other  interested  parties  to 
plan  for  their  involvement  in  the  steps 
leading  to  the  consideration  of  lease 
sales.  A  decision  on  whether  to  proceed 
with  specific  sales  on  the  schedule  will 
be  made  only  after  all  of  the  applicable 
requirements  of  the  Outer  Continental 
Shelf  Lands  Act,  as  amended,  the 
National  Environmental  Policy  Act,  and 
other  statutes  have  been  met. 

Oil  and  gas  resources  of  the 
continental  margin  and  subject  to 
jurisdiction  of  the  United  States  are  to 
be  considered  for  possible  leasing. 
Precise  marine  boundaries  between  the 
United  States  and  opposite  or  adjacent 
nations  have  not  been  determined  in  all 
cases.  Accordingly,  certain  areas  are  or 
may  be  subject  to  negotiation  or  dispute. 
No  decision  has  been  made  to  undertake 
leasing  in  actual  or  potential  disputed 
areas  while  efforts  are  being  made  to 
reach  agreement  with  the  nations 
concerned. 

The  areas  to  be  commented  on  are  as 
follows: 


Longitude  and  Latitude  Descriptions 

Area  and  Approximate  Location  * 

1.  North  Atlantic:  North  of  39°  N.  lat.,  east  of 
71°  W.  long. 

2.  Mid-Atlantic:  Between  approximately  36° 

30'  N.  lat.  (the  line  of  latitude  east  of  the 
Virginia-North  Carolina  border)  and  39°  N. 
lat.  with  that  portion  north  of  39°  N.  lat. 
west  of  71°  W.  long. 

3.  South  Atlantic:  South  of  36°  30'  N.  lat. 

4.  Gulf  of  Mexico:  South  from  Florida  along 
81'  W.  long,  to  approximately  25°  N.  lat., 
west  to  82°  W.  long.,  south  to  24°  30'  N.  lat., 
west  to  83°  W.  long.,  south  to  24°  N.  lat., 
and  west  to  the  Mexican  border. 

5.  Southern  California:  South  of  34°  30'  N.  lat. 
to  the  boundary  with  Mexico. 

6.  Central  and  Narthem  California:  North  of 
34°  30'  N.  lat.  to  approximately  42°  N.  lat., 
the  line  of  latitude  west  from  the 
Califomia-Oregon  border. 

7.  Washington-Oregan:  North  of 
approximately  42°  N.  lat.,  the  line  of 
latitude  west  from  the  Califomia-Oregon 
border. 

8.  Cook  Inlet'  Lower  Cook  Inlet  from  60°  15' 

N.  lat.,  south  through  Shelikof  Strait  to  57° 
N.  lat. 

9.  Gulf  of  Alaska:  North  of  56°  N.  lat.,  east  of 
150°  W.  long. 

10.  Kodiak:  Between  150°  W.  and  156°  W. 
long. 

11.  South  Aleutian  Shelf:  West  of  156°  W. 
long,  and  south  of  a  line  drawn  through  the 
Aleutian  Island  Chain. 

12.  North  Aleutian  Shelf:  North  of  .the 
Alaskan  Peninsula  and  Unimak  Island  from 
165°  W.  long,  east  to  the  Peninsula  and 
south  of  56°  30'  N.  lat. 

13.  Bristal  Basin:  East  of  165*  W.  long,  and 
north  of  56°  30'  N.  lat. 

14.  St.  George  Basin:  South  of  58°  N.  lat.,  west 
of  165°  W,  long. 

15.  Navarin  Basin:  Between  58°  and  63°  N. 
lat.,  west  of  165°  W.  long. 

16.  Nortan  Basin:  Between  63°  and  66°  N.  lat. 

17.  Hope  Basin:  Between  66°  and  69°  N.  lat. 

18.  Chukchi  Sea:  North  of  69°  N.  lat.,  west  of 
156°  30'  W.  long. 

19.  Beaufort  Sea:  East  of  156°  30'  W.  long. 

Maps  of  the  19  areas  follow. 

BILUNQ  CODE  4310-10-H 


'  The  Government  of  the  United  States  is  engaged 
in  consultations  and  negotiations  with  governments 
of  neighboring  countries  concerning  the  delimitation 
of  areas  subject  to  their  respective  jurisdictions.  The 
Department  of  State  published  in  the  March  7. 1977, 
Federal  Register  at  p.  12937,  a  notice  of  limits 
pursuant  to  the  Fishery  Conservation  and 
Management  Act  of  1976. 
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Information  and  comments  submitted 
during  the  preparation  of  the  June  1980 
program  need  not  be  resubmitted  for  the 
views  to  be  reconsidered;  if  commenters 
believe  any  of  this  material  is  still 
relevant,  they  should  cite  it  by 
reference.  Information  and  comments 
submitted  should  be  relevant  and  useful 
in  determining  the  appropriate  size, 
timing,  and  location  of  sales  to  be 
included  in  the  planning  schedule.  As 
required  by  Section  18(c](l}  of  the  OCS 
Lands  Act,  as  amended,  any  suggestions 
from  the  executive  of  any  affected  local 
government  in  an  affected  State  shall  be 
first  submitted  to  the  Governor  of  such 
State. 

Information  Requested 

A.  The  following  information  is 
requested  with  respect  to  each  area: 

(1)  Existing  information  concerning 
geographical,  geological,  and  ecological 
characteristics. 

(2)  An  equitable  sharing  of 
developmental  benefits  and 
environmental  risks  among  the  various 
regions. 

(3)  Other  uses  of  the  sea  and  seabed, 
including  fisheries,  navigation,  existing 
or  proposed  sealanes,  potential  sites  of 
deepwater  ports,  and  other  anticipated 
uses  of  the  resources  and  space  of  the 
OCS. 

(4)  Relative  environmental  sensitivity 
and  marine  productivity  of  different 
areas  of  the  OCS. 

(5)  Relevant  environmental  and 
predictive  information. 

(6)  Technological  feasibility  of 
conducting  exploration  and 
development  within  specified  time 
periods. 

(7)  Ranking  by  order  of  oil  and  gas 
potential. 

(8)  Ranking  by  order  of  interest  in 
exploration  and  development,  including 
reasons  for  any  possible  differences  in 
this  ranking  compared  to  that  in  item  (7). 

(9)  The  location  of  such  regions  with 
respect  to,  and  the  relative  needs  of 
regional  and  national  energy  markets. 

(10)  Availability  of  transportation 
networks  to  bring  oil  and  gas  supplies  to 
demand  areas,  both  on  a  current  and 
projected  basis. 

B.  Suggestions  are  also  requested  for 
possible  revisions  in  the  boundaries  of 
the  19  areas  described  earlier  in  this 
notice,  with  reasons  for  any  such 
revisions. 

Dated;  December  23, 1980. 

Carolita  Kallaur, 

Acting  Director,  Office  of  OCS  Program 
Coordination. 

|FR  Doc.  80-40566  Filed  12-30-80: 8:45  am| 

BiaiNG  CODE  4310-10-M 


National  Environmental  Policy  Act; 
Implementing  Procedures 

aoency:  Department  of  the  Interior. 
ACTION:  Notice  of  Hnal  procedures  for 
the  Lowell  Historic  Preservation 
Commission. 

SUMMARY:  This  notice  announces  final 
NEPA  implementing  procedures  for  the 
Lowell  Historic  Preservation 
Commission,  a  component  of  the 
Department  of  the  Interior.  The 
Departmental  procedures  were 
published  in  the  Federal  Register  on 
April  23, 1980  (45  FR  27541). 

DATE:  The  procedures  were  adopted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Blanchard,  Director,  Office  of 
Environmental  Project  Review,  Office  of 
the  Secretary,  Washington,  D.C.  20240. 
Telephone:  (202)  343-3891.  FTS:  343- 
3891.  For  Lowell  Historic  Preservation 
Commission,  contact  Nancy  Bellows, 
Telephone:  (617)  458-7653.  FTS:  223- 
0766. 

SUPPLEMENTARY  INFORMATION:  These 
implementing  procedures  were  proposed 
in  the  Federal  Register  on  August  28, 
1980  (45  FR  57556),  and  no  comments 
were  received.  They  provide  more 
specific  NEPA  compliance  guidance  to 
the  Lowell  Historic  Preservation 
Commission,  and  were  prepared  in 
consultation  with  the  Office  of 
Environmental  Project  Review  in 
accordance  with  516  DM  6.5(C).  They 
should  be  read  in  conjunction  with  the 
Departmental  procedures  (516  DM  1-6) 
which  are  published  in  the  Federal 
Register  on  April  23, 1980,  and  with  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508).  Copies  of  these  procedures 
are  also  available  for  inspection  at  the 
Commission’s  offices  at  204  Middle 
Street,  Lowell,  MA  01825. 

Dated:  December  22, 1980. 

James  H.  Rathlesberger, 

Special  Assistant  to  Assistant  Secretary  of 
the  Interior. 

Lowell  Historic  Preservation 
Commission 

1.  NEPA  Responsibility 

A.  Chairman  is  responsible  for  NEPA 
compliance  for  Lowell  Historic 
Preservation  Commission  (the 
Commission)  activities. 

B.  Executive  Director  is  responsible 
for  insuring  that  the  Commission  staff 
activities  and  recommendations  are 
conducted  in  accordance  with  the 
requirements  and  the  spirit  of  NEPA. 

C.  Planning  Director  (1)  Is  responsible 
for  coordination  and  oversight  of  the 
NEPA  process.  Information  about 
Commission  NEPA  documents  or  the 


NEPA  process  can  be  obtained  by 
contacting  the  Planning  Director  at  the 
Commission  office. 

(2)  Is  responsible  for  integrating  the 
NEPA  process  into  the  Commission's 
activities  and  will  insure  that 
environmental  concerns,  as  covered  in 
environmental  documents,  are 
addressed  when  the  Commission  carries 
out  its  preservation  and  cultural 
activities. 

2.  Guidance  to  Applicants.  A.  Actions 
that  are  initiated  by  private  or  non- 
Federal  entities  through  applications 
include:  Grants  for  private  residential 
and  commercial  facade  rehabilitation; 
grants  for  cultural  programs;  loans  to 
private  firms  for  facade  improvement 
programs;  emergency  grants  or  loans  for 
facade  stabilization. 

B.  Applicants  are  required  to  complete 
an  application  form  which  includes  a 
checklist  of  environmental  impacts  that 
may  result  from  the  work;  they  will  be 
informed  by  the  Commission  staff  as  to 
what  environmental  information  is 
needed  when  they  initiate  their 
application.  The  Commission  staff,  using 
this  information,  will  advise  applicants 
whether  further  environmental 
documentation  is  required. 

C.  A  Grant  Application  Package  is 
available  on  request  from  the 
CommJssion  ofHce,  204  Middle  Street, 
Lowell,  MA  01852. 

3.  Major  Actions  Normally  Requiring 
an  EIS.  There  are  no  categories  of 
actions  where  an  EIS  will  normally  be 
prepared. 

4.  Categorical  Exclusions.  In  addition 
to  the  actions  listed  in  the  Departmental 
categorical  exclusions  outlined  in 
Appendix  I  of  516  DM  2,  many  of  which 
the  Commission  also  performs,-  the 
following  Commission  actions  are 
designated  categorical  exclusions  unless 
the  actions  qualify  as  an  exception 
under  516  DM  2.3A(3): 

A.  Operating  Activities.  (1) 
Professional  services,  including  such 
things  as  architectural  plans,  studies, 
maps,  renderings,  and  photographs; 
engineering  studies;  apprisals;  graphic 
design;  and  building  inventories  and 
surveys. 

(2)  Identifying  the  eligibility  for  and 
nominating  properties  for  the  National 
Register  of  Historic  Places  and  the 
National  Historic  Landmark  and 
National  Natural  Landmark  programs. 

B.  Development  Activities.  (1)  Minor 
revisions  in  the  boundaries  of  the 
Preservation  District  recommended 
pursuant  to  Section  101(2)(b)  of  Pub.  L. 
95-290. 

(2)  Grants  to  private  property  owners 
on  a  matching  basis  for  the 
rehabilitation  of  building  facades: 
Provided,  That  this  rehabilitation  does 
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not  adversely  alter  the  integrity  of  the 
setting  or  increase  public  use  of  the  area 
to  the  extent  of  compromising  the  nature 
and  character  of  the  property  or  cause  a 
nuisance  to  adjacent  property  owners  or 
occupants.  This  includes  the  case  where 
the  owner  intends  to  change  the  use  of 
the  building. 

(3)  Matching  grants  to  private 
property  owners  for  construction  or 
rehabilitation  work  on  existing  non- 
Federal  properties  which  are  required  to 
meet  health,  safety,  and  handicapped 
regulations. 

(4)  Grants  for  construction,  addition, 
expansion  of  new  non-residential 
facilities;  Provided,  That  the  new 
facilities  will  not  increase  public  use  of  ’ 
the  area  to  the  extent  of  compromising 
the  nature  and  character  of  the  property 
or  causing  physical  damage  to  it; 
institute  noncompatible  uses  which 
might  compromise  the  nature  and 
characteristics  of  the  property  or  cause 
physical  damage  to  it;  or  cause  a 
nuisance  to  adjacent  property  owners  or 
occupants. 

(5)  Leasing  or  disposition  or  any 
interagency  transfer  or  use  of  rail  right- 
of-way  for  continued  rail-related  uses. 

(6)  Operation  of  a  trolley  system  for 
resident  and  visitor  use  utilizing  existing 
rights-of-way  and  tracks. 

(7)  Long  and  short  term  leasing  of 
office,  display,  or  other  space  from 
public  or  private  owners. 

(8)  Acquisition  or  disposition  of 
interests  in  real  property,  including  but 
not  limited  to  leaseholds,  easements, 
rights-of-way,  or  fee  interests. 

(9)  Cultural  programs,  including  such 
things  as  outdoor  summer  theater 
programs;  art  exhibits,  demonstrations, 
and  feasibility  studies. 

|FR  Doc.  80-40569  Filed  lZ-30-80: 8:45  am] 

BILLING  CODE  4310-KB-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-76] 

Certain  Food  Slicers  and  Components 
Thereof;  Commission  Request  for 
Comments  Regarding  Licensing 
Agreement 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  comments  from  the 
public  regarding  licensing  agreement. 

SUMMARY:  The  Commission  is  presently 
considering  whether  to  terminate 
Investigation  337-TA-76  as  to 
respondent  Crest  Industries  Corp.  on  the 
basis  of  a  licensing  agreement  entered 
into  by  complainant  Prodyne 
Enterprises,  |nc.  and  Crest.  Termination 


of  Crest  would  not  end  the  investigation 
as  three  other  respondents  would 
remain.  This  notice  requests  comments 
from  the  public  on  the  licensing 
agreement  on  or  before  January  30, 1981. 
SUPPLEMENTARY  INFORMATION:  This 
investigation,  pursuant  to  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337), 
concerns  alleged  unfair  acts  in  tije 
importation  and  sale  in  the  United 
States  of  certain  food  slicers.  The  unfair 
act  speciHcally  complained  of  is  the 
infringment  of  claims  of  U.S.  Letters 
Patent  3,766,817. 

The  Commission  instituted  this 
investigation  on  December  4, 1980  and 
published  notice  thereof  in  the  Federal 
Register  on  December  21, 1979  (44  FR 
75738).  The  notice  named  E.  Mishan  and 
Sons,  Albert  E.  Price,  Inc.,  Crest 
Industries  Corp.,  and  Taiwan  Timing 
Trading  Co.  as  respondents. 

On  August  1, 1980  complainant 
Prodjme  Enterprises,  Inc.,  and 
respondent  Crest  Industries  Corp. 
entered  into  a  licensing  agreement. 
Pursuant  to  the  agreement.  Prodyne 
agreed  to  grant  Crest  a  license  to 
practice  the  invention  covered  by  U.S. 
Letters  Patent  3,766,817,  and  to  permit 
Crest  to  import  up  to  10,000  food  slicing 
devices  covered  by  the  patent  per  year. 
The  license  is  royalty  free.  In  return. 
Crest  agreed  to  withdraw  from  the 
active  defense  of  Investigation  No.  337- 
TA-76. 

On  September  10, 1980,  Prodyne  and 
the  Commission  investigative  attorney 
submitted  a  joint  motion  for  summary 
determination  against  Crest  and  two 
other  respondents.  The  Commission  has 
determined  to  deny  the  motion  for 
summary  determination  as  to  all  three 
respondents. 

The  Commission  is  presently 
considering  whether  to  terminate  the 
investigation  as  to  Crest  on  the  basis  of 
the  licensing  agreement  entered  into  by 
Crest  and  Prodyne. 

Written  Comments  Requested 

There  will  be  no  oral  argument 
regarding  the  proposed  termination  of 
the  investigation  as  to  Crest.  However, 
in  order  to  discharge  its  statutory 
obligation  to  consider  the  public 
interest,  the  Commission  seeks  written 
comments  from  interested  persons 
regarding  the  effects  of  terminating  the 
investigation  as  to  Crest  on  (1)  the 
public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  (4)  U.S.  consumers. 
All  written  comments  must  be  filed  with 
the  Secretary  to  the  Commission  no  later 
than  January  30, 1981.  In  addition. 


pursuant  to  19  CFR  210.14(a)(2],  the 
Commission  has  requested  comments 
from  the  Department  of  Health  and 
Human  Services,  the  Department  of 
Justice,  the  Federal  Trade  Commission, 
and  the  U.S.  Customs  Service  on  the 
effects  of  the  proposed  settlement 
agreement. 

The  Licensing  Agreement 

A  copy  of  the  Prodyne/Crest  licensing 
agreement  follows  this  notice. 

Additional  Information 

The  original  and  19  true  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission,  701  E 
Street  NW,  Washington,  D.C.  20436; 
telephone  (202)  523-0161.  All  comments 
must  be  flled  no  later  than  January  30, 
1981.  Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
in  camera  treatment.  Such  requests 
should  be  directed  to  the  Secretary  of 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  The  Commission  will  either 
accept  the  submission  in  confldence  or 
return  it.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  in  the  Office  of  the  Secretary. 
FOR  FURTHER  INFORMATION  CONTACT*. 
Warren  H.  Maruyama,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW, 
Washington,  D.C.  204436;  telephone 
(202) 523-0143. 

By  order  of  the  Commission. 

Issued:  December  22, 1980. 

Kehneth  R.  Mason, 

Secretary. 

License  Agreement 

Agreement  made  as  of  August  1, 1980  by 
and  between  Prodyne  Enterprises  Inc.,  a 
corporation  organized  under  the  laws  of  the 
State  of  California  and  having  its  principal 
office  at  P.O.  Box  212,  Monclair,  California 
91763  (hereinafter  called  Prodyne)  and  Crest 
Industries  Corp.,  a  corporation  organized 
under  the  laws  of  State  of  New  York  and 
having  a  principal  office  at  593  Acorn  Street, 
Deer  Park,  New  York  11729  (hereinafter 
called  Crest). 

Whereas,  Prodyne  is  the  owner  of  and  has 
the  right  to  grant  licenses  under  United  States 
Letters  Patent  No.  3,766,817,  issued  on 
October  23, 1973  (hereinafter  called  Patent 
Right): 

Whereas,  an  investigation  no.  337-TA-76 
by  the  United  States  International  Trade 
Commission,  Washington,  D.C.,  directed  at 
the  importation  of  certain  food  slicers  and 
components  thereof,  initiated  upon  a 
complaint  by  Prodyne  and  involving  as  one  of 
the  Responsents,  Crest;  and 

Whereas,  the  parties  desire  to  resolve  the 
conflict  in  the  International  Trade 
Commission  and  it  is  agreed  that  Crest  will 


86564 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices 


withdraw  from  active  defense  of  this 
investigation  upon  the  taking  of  a  license 
upon  the  terms  and  conditions  hereinafter  set 
forth; 

Now,  therefore,  in  consideration  of  the 
premises  and  the  performance  of  the 
covenants  herein  contained,  it  is  agreed; 

1.  Prodyne  warrants  that  it  is  the  owner  of 
the  entire  right,  title  and  interest  in  and  to  the 
Patent  Right  and  has  a  right  to  grant  the 
within  license. 

2.  Prodyne  grants  to  Crest  and  Crest  hereby 
accepts  from  Prodyne  upon  the  terms  and 
conditions  hereinafter  specified  a  non¬ 
exclusive  and  non-assignable  license  to 
practice  the  invention  covered  by  the  Patent 
Right  in  the  United  States  in  the  manufacture, 
importation,  use  and  sale  of  cheese  slicing 
devices  to  the  full  end  of  the  term  for  which 
the  Patent  Right  is  issued,  unless  sooner 
terminated  as  hereinafter  provided. 

3.  The  license  shall  be  royalty  free  and  no 
payment  of  any  kind  need  be  made  by  Crest 
to  Prodyne  with  respect  to  the  granting  of  this 
license. 

4.  Crest  shall  be  entitled  to  import  within 
the  terms  of  the  license  granted  up  to  10,000 
cheese  slicing  devices  covered  by  the  Patent 
Right  per  year.  Prodyne  shall  give 
authorization  to  allow  such  importation  by 
Crest  when  requested  to  do  so  by  Crest. 

5.  Crest  shall  keep  accurate  books  of 
account  containing  the  quantity  of  cheese 
slicers  covered  by  the  Patent  Right  imported 
per  year.  Said  books  shall  be  kept  by  Crest  at 
its  usual  places  where  its  like  books  are  kept 
and  shall  be  open  at  all  reasonable  times  for 
one  year  following  the  end  of  the  calendar 
year  to  which  they  pertain,  to  the  inspection 
by  an  independent  certified  public 
accountant  to  whom  Crest  shall  have  no 
reasonable  objection,  retained  by  Prodyne  for 
the  purpose  of  verifying  Crest's  importation 
of  said  cheese  slicers  per  year. 

6.  This  constitutes  the  entire  agreement 
between  the  parties  with  respect  to  the 
subject  matter  hereunder  and  supersedes  all 
previous  communications,  representations 
and  agreements,  either  oral  or  written 
between  the  parties. 

7.  All  notices  shall  be  made  by  certified  or 
registered  mail  addressed  as  first  noted 
above  unless  written  notification  to  the 
contrary  shall  be  given. 

8.  This  agreement  shall  be  binding  upon  the 
successors  or  assigns  of  the  parties  hereto. 

In  witness  whereof,  the  parties  hereto  have 
duly  executed  this  agreement  in  duplicate  as 
of  the  day  and  year  first  written  above. 

Dated:  August  27, 1980. 

Prodyne  Enterprises,  Inc. 

Christopher  J.  McArdle, 

Vice  President. 

Crest  Industries  Corp. 

Herbert  Adler, 

President. 

|FR  Doc.  80-40679  Filed  12-30-80: 8:45  am) 
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[Investigation  No.  337-TA-94] 

Certain  Wet  Motor  Circulating  Pumps 
and  Components  Thereof; 

Investigation 

agency:  U.S.  International  Trade 
Commission. 

action:  Institution  of  an  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  20, 1980,  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  Taco,  Inc.,  1160  Cranston 
Street,  Cranston,  R.I.  20920.  The 
complaint  was  amended  on  November 
21  and  December  2, 1980.  The  amended 
complaint  (hereinafter  referred  to  as  the 
complaint]  alleges  unfair  methods  of 
compensation  and  unfair  acts  in  the 
importation  into  the  United  States  of 
certain  wet  motor  circulating  pumps  and 
components  thereof,  or  in  their  sale, 
because  of  the  alleged  infringement  by 
such  wet  motor  circulating  pumps  and 
components  thereof  of  at  least  claims  1, 

2,  3,  6,  8, 15, 19,  and  20  of  U.S.  Letters 
Patent  3,264,653  and  the  alleged 
misappropriation  of  Taco's  trade 
secrets.  The  complaint  further  alleges 
that  the  effect  or  tendency  of  such  unfair 
methods  of  competition  and  unfair  acts 
is  to  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complaint  requests  the 
Commission  to  institute  an 
investigation;  during  the  investigation,  to 
issue  a  temporary  exclusion  order  on  an 
expedited  basis  prohibiting  importation 
of  the  articles  in  question  into  the 
United  States,  except  under  bond,  and 
to  issue  a  temporary  cease  and  desist 
order  on  an  expedited  basis  forbidding 
Mr.  Curtis  V.  Givan  from  disclosing  or 
disseminating  Taco’s  trade  secrets;  and, 
after  the  full  investigation,  to  issue  an 
order  permanently  excluding  the  articles 
in  question  from  entry  into  the  United 
States  and  to  issue  a  cease  and  desist 
order  permanently  forbidding  Curtis  V. 
Givan  from  disclosing  or  disseminating 
Taco’s  trade  secrets. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1337) 
and  in  section  210.12  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  the  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
December  18, 1980,  ordered  that — 


1.  Pursuant  to  subsection  (b)  of  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337(b)),  an  investigation  be  instituted  to 
determine  whether  there  is  reason  to 
believe  there  is  a  violation  and  whether 
there  is  a  violation  of  subsection  (a)  of 
section  337  in  the  unlawful  importation 
of  certain  wet  motor  circulation  pumps 
and  components  thereof  into  the  United 
States,  or  in  their  sale,  because  of  the 
alleged  infringement  by  such  wet  motor 
circulating  pumps  and  components 
thereof  of  claims  1, 2,  3,  6,  8, 15, 19,  and 
20  of  U.S.  Letters  Patent  3,264,653  and 
the  alleged  misappropriation  of  Taco’s 
trade  secrets,  the  effect  or  tendency  of 
which  is  to  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

(2)  For  the  purpose  of  this 
investigation  so  instituted  the  following 
are  hereby  named  as  parties  upon  which 
is  notice  of  investigation  shall  be  served; 

(a)  The  complainant  is — ^Taco,  Inc., 

1160  Cranston  Street,  Cranston,  R.I. 

20920. 

(b)  The  respondents  are  the  following 
persons  alleged  to  be  in  violation  of 
section  337  upon  whom  the  complaint  is 
to  be  served: 

Grundfos  Pumps  Corp.,  2555  Clovis 

Avenue,  Clovis,  Calif.  93612 
Grundfos  A.S.,  Bjerringbro,  Denmark 
Curtis  V.  Givan,  2555  Clovis  Avenue, 

Clovis,  Calif.  93612 

(c)  The  Commission  investigative 
attorney,  a  party  to  this  investigation, 
is — Robert  M.  M.  Seto,  Unfair  Import 
Investigation  Division,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington,  D.C.  20436;  and 

(3)  For  the  investigation  so  instituted, 
Donald  K.  Duvall,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  shall  designate 
the  presiding  officer. 

SUPPLEMENTARY  INFORMATION:  Curtis  V. 
Givan  has  been  named  a  party 
respondent  in  this  investigation  because 
the  allegatons  of  the  complaint  warrant 
his  inclusion. 

With  respect  to  complainant’s  request 
for  expedition  of  the  temporary  relief 
hearing,  action  on  such  request  is 
deferrred  to  the  presiding  officer. 

Repsonses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  §§  201.16(d)  and  210.21(b)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  twenty  (20)  days 
after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  a  response  will  not  be 
granted  unless  good  and  sufficient  cause 
therefor  is  shown. 
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Failure  of  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  a  recommended  determination  and 
a  final  determination  containing  such 
findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  working  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  M.  Seto,  Esq.,  Commission 
Investigative  Attorney,  Unfair  Import 
Investigations  Division,  U.S. 
Interantional  Trade  Commission, 
telephone  202-523-0419. 

By  order  of  the  Commission. 

Issued:  December  23, 1980. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  8(M0680  Filed  12-30.60;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carrier  Temporary  Authority 
Application 

Important  Notice;  The  following  are 
notices  of  filing  of  applications  for 
temporary  authority  under  Section  10928 
of  the  Interstate  Commerce  Act  and  in 
accordance  with  the  provisions  of  49 
CFR  1131.3,  These  rules  provide  that  an 
original  and  two  (2)  copies  of  protests  to 
an  application  may  be  Hied  with  the 
Regional  Office  named  in  the  Federal 
Register  publication  no  later  than  the 
15th  calendar  day  after  the  date  the 
notice  of  the  filing  of  the  application  is 
published  in  the  Federal  Register.  One 
copy  of  the  protest  must  be  served  on 
the  applicant,  or  its  authorized 
representative,  if  any,  and  the  protestant 
must  certify  that  such  service  has  been 
made.  The  protest  must  identify  the 
operating  authority  upon  which  it  is 
predicated,  specifying  the  “MC”  docket 
and  “Sub”  number  and  quoting  the 
particular  portion  of  authority  upon 
which  it  relies.  Also,  the  protestant  shall 
specify  the  service  it  can  and  will 
provide  and  the  amount  and  type  of 
equipment  it  will  make  available  for  use 


in  connection  with  the  service~^ 
contemplated  by  the  TA  application. 

The  weight  accorded  a  protest  shall  be 
governed  by  the  completeness  and 
pertinence  of  the  protestant's 
information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note. — All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 
Notice  No.  F-82 

THE  FOLLOWING  APPLICATIONS 
WERE  FILED  IN  REGION  2.  SEND 
PROTESTS  TO:  ICC.  FEDERAL 
RESERVE  BANK  BLDG.,  101  N.  7TH  ST., 
ROOM  620,  PHILADELPHIA,  PA  19106. 

MC  146676  (Sub-II-6TA),  filed 
December  8, 1980.  Applicant:  BURKS 
TRUCKING.  INC.,  P.O.  Box  37,  Old  Fort. 
OH  44861.  Representative:  E.  H,  van 
Deusen,  P.O.  Box  97,  220  W.  Bridge  St., 
Dublin,  OH  43017.  Stereo  speaker 
systems  and  components  thereof,  and 
vinyl  covered  board  between  Chicago 
and  Winslow,  IL,  on  the  one  hand,  and, 
on  the  other,  points  in  IN,  MI,  MN,  MO, 
NY,  OH,  and  WI,  for  270  days. 
Supporting  shippers:  Matrecs 
Electronics,  Inc.,  805  Woodman  Ave., 
Winslow,  IL  61089:  American  Case  Co., 
Inc.,  629  W.  Cermak  Rd.,  Chicago,  IL 
60616. 

MC  153057  (Sub-II-lTA),  filed 
December  9, 1980.  Applicant: 
WAGONER  TRUCKING.  945  Safin  Rd., 
Columbus,  OH  43204.  Representative:  E. 
L.  Wagoner,  2017  Hythe  Rd.,  Upper 
Arlington,  OH,  Contract:  Regular: 
Machinery  and  equippment  requiring 
special  equipment,  from  points  in  IL,  lO, 
MO,  WI.  and  IN  to  points  in  KY.  MI.  OH, 
WV,  PA  and  NY,  for  270  days. 
Supporting  Shippers:  Rojac  Waste 
Equipment,  Inc.,  513  Broad  St., 

Rochester,  NY  14608;  Road  Machinery 
Sales,  Inc.,  33620  Pin  Oak  Parkway, 
Avon  Lake,  OH  44012;  Wagoner 
Machinery,  Inc.,  945  Safin  Rd., 
Columbus,  OH  43204. 

MC  150522  (Sub-II-6TA),  filed 
December  1, 1980.  Applicant: 
VIRGINIAN  ELECTRIC  COMPANY,  a 
corporation,  d.b.a.  VIRGINIAN  POWER 
TRANSPORT,  530  29th  St.,  Parkersburg, 
WV  26101.  Representative;  John  M. 
Friedman,  2930  Putnam  Ave.,  Hurricane, 
WV  25526.  Contract  Carrier,  General 


commodities,  except  household  goods 
and  class  A  and  B  explosives,  between 
points  in  IL.  IN,  KY.  MD.  MI,  NY.  OH, 

PA,  and  WV  for  270  days,  under 
contract  with  CGM  Contractors. 
Supporting  Shipper:  CGM  Contractors, 
P.O.  Box  550,  Vienna,  WV  26101. 

MC  150511  (Sub-II-5TA),  filed 
November  28, 1980.  Applicant:  BETTER 
HOME  DELIVERIES.  INC.,  3700  Park 
East  Dr.,  Cleveland,  OH  44122. 
Representative:  J.  A.  Kundtz,  1100 
National  City  Bank  Bldg.,  Cleveland,  OH 
44114.  Contract  carrier,  irregular  routes, 
transporting:  Such  merchandise  as  is 
dealt  in  by  retail  department  stores,  and 
equipment,  materials  and  supplies  used 
in  the  conduct  of  such  business, 
between  Savage,  MD  and  Washington, 
DC,  on  the  one  hand,  and,  on  the  other, 
points  in  DE.  MD.  NC.  NJ.  NY,  PA,  SC, 
VA  and  WV,  under  continuing 
contract(s]  with  Hecht's  Division  of  May 
Department  Stores,  for  270  days. 
Supporting  Shipper:  Hecht’s  May 
Department  Stores,  7th  and  F  Str'iet, 

NW,  Washington,  DC  20004. 

MC  123255  (Sub-II6TA),  filed 
November  28„  1980.  Applicant:  B  &  L 
MOTOR  FREIGHT,  INC.,  1984  Coffman 
Rd.,  Newark,  Ohio  43055. 

Representative:  C.  F.  Schnee  Jr.,  1984 
Coffman  Rd.,  Newark,  Ohio  43055. 
Cabinets,  Television  between  Chicago, 
Illinois  and  Evansville,  Indiana,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  Shipper:  Zenith 
Radio  Corporation,  1900  North  Austin 
Ave.,  Chicago,  IL  60639. 

MC  142559  (Sub-II-2lTA),  filed 
November  28, 1980.  Applicant:  BROOKS 
TRANSPORTATION,  INC.,  3830  Kelley 
Avenue,  Cleveland,  OH  44114. 
Representative:  David  A.  Turano,  100  E. 
Broad  St.,  Columbus,  OH  43215.  Such 
commodities  as  are  dealt  in  by 
manufacturers  and  distributors  of  filters 
(except  commodities  in  bulk)  between 
Vance  County,  NC,  on  the  one  hand, 
and,  on  the  other,  pts.  in  the  US  (except 
AK  and  HI]  for  270  days.  Supporting 
shipper:  Facet  Enterprise,  Inc.,  P.O.  Box 
1637,  Henderson,  NC  27536. 

MC  61977  (Sub-n-6TA).  filed 
November  28, 1980.  Applicant:  ZERKLE 
TRUCKING  CO..  2400  Eighth  Ave.,  P.O. 
Box  5628,  Huntington,  WV  25703. 
Representative:  N.  W.  Bowen.  Jr.  (same 
address  as  applicant).  Building  and 
Excavating  Contractor’s  Machinery, 
Equipment  and  Supplies;  Agricultural 
Implements — Farm  Tractors,  Parts, 
Attachments  and  Accessories,  between 
Kananha  County,  WV,  and  Franklin 
County,  OH.  Restricted  to  traffic 
originating  at  or  destined  to  facilities 
used  by  Discount  Parts  Co.,  Inc.,  Kubota 
Tractors,  Charleston,  WV.  Supporting 
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shipper:  Discount  Parts  Co.,  Inc.,  Kubota 
Tractors,  P.O.  Box  2588,  Charleston,  WV 
25329. 

MC  123540  (Sub-II-2TA).  filed 
December  2, 1980.  Applicant:  WERUN 
CORPORATION,  3415  Southside  Ave„ 
Cincinnati,  OH  45204.  Representative: 

Paul  F.  Beery,  275  E.  State  St.,  Columbus, 
OH  43215.  Contract,  Irregular:  Caustic 
soda,  in  bulk,  in  tank  vehicles,  from 
Cincinnati,  OH  to  points  in  IN,  KY,  WV, 
and  IL,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper  Stauffer  Chemical  Co.,  Nyala 
Farms  Rd.,  Westport,  CT  06880. 

MC  139395  (Sub-II-lTA),  filed 
December  3, 1980.  Applicant:  BULK 
TRANSIT  CORPORATION,  7177* 
Industrial  Parkway,  Plain  City,  OH 
43064.  Representative;  Paul  F.  Beery,  275 
East  State  St.,  Columbus,  OH  43215. 
Alka-Ment,  in  bulk,  in  tank  vehicles 
from  Knoxville,  TN  to  pts.  and  places  in 
Upshur,  Monongalia  and  Marion 
Counties  in  WV,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Allyn 
Corporation,  Box  527,  Worthington,  OH 
43085. 

MC  117613  (Sub-II-5TA),  filed 
November  28, 1980.  Applicant:  D.  M. 
BOWMAN,  INC.,  Rt.  2,  Box  43A1, 
Williamsport,  MD  21795.  Representative: 
Edward  N.  Button,  580  Northern  Ave„ 
Hagerstown,  MD  21740.  General 
commodities,  between  Baltimore  City, 
MD,  Alexandria,  VA, -Washington 
County,  MD,  and  IL,  on  the  one  hand, 
and,  on  the  other,  points  in  DE,  MD,  PA, 
VA,  WV  &  DC,  under  a  continuing 
contract  with  Fort  Pitt  Consolidating, 

Inc.,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper  Fort  Pitt  Consolidating,  Inc., 

5008  Erbs  Bridge  Rd.,  Mechanicsburg, 

PA  17055. 

MC  63836  (Sub-II-3TA).  filed 
November  24, 1980.  Applicant:  BOLUS 
MOTOR  UNES,  INC.,  700  N.  Keyser 
Ave.,  Scranton,  PA  18508. 

Representative:  Joseph  A.  Keating.  Jr., 

121  S.  Main  St.,  Scranton,  PA  18517. 
Bicarbonate  of  soda.  Washing 
Compounds,  Cleaning  Compounds  and 
Scouring  Compounds,  from  Onondaga 
Cty,  NY,  to  points  in  that  part  of  the  US 
on  and  East  of  a  line  beginning  at  the 
mouth  of  the  Mississippi  River  and 
extending  along  the  Mississippi  River  to 
its  junction  along  the  western  boundary 
of  Itasca  Cty,  MN,  thence  northward 
along  the  western  boundaries  of  Itasca 
and  Koochiching  Counties,  MN  to  the  ^ 
US-Canada  boundary  line,  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Church  & 
Dwight  Co.,  P.O  Box  369,  Kscataway,  NJ 
08854. 


MC  63838  (Sub-Il-4TA).  filed 
November  ^6, 1980.  Applicant:  BOLUS 
MOTOR  LINES.  INC.,  700  N.  Keyser 
Ave.,  Scranton,  PA  18508. 

Representative:  Joseph  A.  Keating,  Jr., 

121  S.  Main  St.,  Taylor,  PA  18517.  Candy 
and  confectionery.  From  Hackettstown, 
NJ  to  PA.  NY,  CT,  MA,  RI,  MI  &  OH,  for 
270  days.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper:  M  & 
M  Mars,  Div.  of  Mars,  Inc.,  High  St., 
Hackettstown,  NJ. 

MC  150776  (Sub-II-2TA},  filed 
December  11, 1980.  Applicant:  ALFRED 
DANIELS,  INC.,  Rt.  1,  P.O.  Box  272-1, 
Jackson,  OH  45640.  Representative: 
Stephen  J.  Habash,  100  B.  Broad  St., 
Columbus,  OH  43215.  Contract; 
irregular  building  materials  from  Ft. 
Wayne.  IN  to  San  Fernando  and  Santa 
Fe  Springs,  CA,  Dallas,  TX  and  Atlanta, 
GA  under  contracts  with  Stonhard,  Inc. 
for  270  days.  Supporting  shipper 
Stonhard,  Inc.,  Rt.  73  &  Park  Ave.,  Maple 
Shade,  NJ  08052. 

MC  113666  (Sub-II-14TA),  filed 
December  11, 1980.  Applicant 
FREEPORT  TRANSPORT.  INC.,  P.O. 
Drawer  A.  Freeport,  PA  16229. 
Representative:  R.  Scott  Mahood  (same 
address  as  applicant).  Calcium  Carbide, 
in  bulk,  in  tank  vehicles  from  Ashtabula, 
OH  to  ports  of  entry  on  the  International 
Boundary  Line  between  the  U.S.  and 
Canada  located  at  Niagara  Falls,  NY,  for 
270  days,  Supporting  shipper:  Cyanamid 
Canada,  Inc.,  2255  Sheppard  Ave.,  E., 
Willowdale,  Ontario,  M2J  4Y5. 

MC  72069  (Sub-U-IOTA),  filed 
December  11, 1980.  Aplicant:  BLUE  HEN 
LINES,  INC,,  P.O.  Box  280,  Milford.  DE 
19963.  Representative:  R.  Emery  Clark, 
366  Executive  Bldg.,  1030 15th  St.,  NW, 
Washington,  DC  20005.  Foodstuffs  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution 
thereof,  between  Clifton,  NJ,  on  the  one 
hand,  and  on  the  other,  points  in  the  U.S. 
for  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Restriction: 
Restricted  to  traffic  originating  at  or 
destined  to  the  Globe  Products 
Company,  Inc.  Supporting  shipper 
Globe  Products  Company,  Inc.,  55 
Webro  Rd.,  Clifton,  NJ  07012. 

MC  488  (Sub-II-5TA),  filed  December 
9, 1980.  Applicant:  BREMAN‘S  EXPRESS 
CO.,  318  Haymaker  Rd.,  Monroeville,  PA 
15146.  Representative:  Leslie  S.  Bremen, 
Executive  Vice  President,  Bremen’s 
Express  Co.,  318  Haymaker  Rd., 
Monroeville,  PA  15146.  Authority  sought 
to  operate  as  a  common  carrier,  by 
motor  vehicle  over  irregular  routes, 
transporting:  General  commodities 
(except  those  of  unusual  value.  Classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 


commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Pittsburgh, 
PA,  on  the  one  hand,  and,  on  the  other, 
points  in  Armstrong,  Beaver,  Butler, 
Cameron,  Clearfield,  Elk,  Fayette, 

Greene,  Indiana,  Jefferson,  Lawrence, 
Washington,  and  Westmoreland 
Counties,  PA,  for  270  days.  Applicant 
intends  to  interline  with  present 
connecting  carriers  at  authorized  points. 
Supporting  shipper:  The  Sherwin- 
Williams  Co.,  1400  Valley  Belt  Rd., 
Brooklyn  Hts.,  OH  44131. 

MC  153069  (Sub-II-lTA),  filed 
December  10, 1980.  Applicant:  ROBERT 
HODGE.  d.b.a.  B  &  H  TRUCKING.  5022 
Sullivant  Ave.,  Columbus,  OH  43228. 
Representative:  E.  H.  van  Deusen,  P.O. 
Box  97,  220  W.  Bridge  St.,  Dublin,  OH 
43017.  Waste  Sludge,  in  dump  vehicles, 
from  Hilliard,  OH  to  points  in  Wayne 
County,  MI,  for  270  days.  An  underlying 
ETA  seeks  120  authority.  Supporting 
shipper:  Systech  Liquid  Treatment  Corp., 
245  N.  Valley  Rd.,  Xenia,  OH  45385. 

MC  123744  (Sub-II-14TA),  filed 
December  10, 1980.  Applicant:  BUTLER 
TRUCKING  CO.,  P.O.  Box  88. 

Woodland,  PA  16881.  Representative: 
Dwight  L.  Koerber,  Jr.,  P.O.  Box  1320, 110 
N.  2nd  St.,  Clearfield,  PA  16830.  Iron  and 
steel  articles,  between  pts.  in  the  US  in 
and  east  of  ND,  SD,  NB,  KS,  OK,  and 
TX,  restricted  to  traffic  moving  for  the 
account  of  Metal  Purchasing  Co.,  Inc., 
for  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
Metal  Purchasing  Co.,  Inc.,  501-551  West 
30th  St..  New  York.  NY  10001. 

MC  144434  (Sub-II-2TA).  filed 
December  11, 1980.  Applicant:  APOLLO 
TRUCKING.  INC.,  P.O.  Box  356,  2712 
Bertwynn  Dr.,  Dayton,  OH  45439. 
Representative:  James  Duvall,  P.O.  Box 
97,  220  W.  Bridge  St.,  Dublin,  OH  43017. 
Coal  from  points  in  Breathitt,  Knott, 
Knox,  Laiurel,  Lee,  Leslie,  Letcher, 
Owsley,  Perry,  Whitley  and  Wolfe 
Counties,  KY,  to  points  in  Montgomery 
County,  OH,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 

Supporting  shipper:  Regent  Energy 
Corporation,  1025  Dove  Rim  Rd., 
Lexington,  KY  40502. 

MC  146820  (Sub-II-7TA),  filed 
December  11, 1980.  Applicant:  B  &  G 
TRUCKING,  INC.,  P.O.  Box  581, 
Worthington,  OH  43085.  Representative; 
David  A.  Turano,  100  E.  Broad  St., 
Columbus,  OH  43215.  Contract: 

Irregular:  General  commodities  (except 
household  goods  as  defined  by  the 
Commission,  Classes  A  and  B 
explosives,  and  commodities  in  bulk) 
between  points  in  and  east  MN,  lO,  MO, 
KA,  OK,  and  TX  for  the  account  of  Swan 
Hose  Division,  Amerace  Corporation, 
for  270  days.  Restricted  to  traffic 
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originating  at  or  destined  to  the  facilities 
of  Swan  Hose  Division,  Amerace 
Corporation.  Supporting  shipper:  Swan 
Hose  Division,  Amerace  Corporation, 
8929  Columbus  Pike,  P.O.  Box  509, 
Worthington,  OH  43085. 

MC  21866  (Sub-2-37TA),  filed 
December  11, 1980.  Applicant:  WEST 
MOTOR  FREIGHT,  INC.,  740  S.  Reading 
Ave„  Boyertown,  PA  19512. 
Representative:  Alan  Kahn,  1430  Land 
Title  Bldg.,  Philadelphia,  PA  19110. 
Athletic  equipment,  toys  and  games, 
from  the  facilities  of  Eagle  Rubber 
Company,  Inc.  at  Ashland,  OH  to 
Philadelphia,  PA  and  Bayonne,  Edison, 
Jersey  City  and  Secaucus,  NJ,  for  270 
days.  Supporting  shipper:  Eagle  Rubber 
Company,  Inc.,  710  Orange  Street, 
Ashland,  OH  44805. 

MC  151707  (Sub-II-5TA),  filed 
December  11, 1980.  Applicant:  PIONEER 
TRUCKING,  INC.,  1105  N.  Market  St., 
15th  Floor,  Wilmington,  DE 19801. 
Representative:  Dennis  Kupchik  (same 
address  as  applicant).  Copper  Products 
and  materials  used  in  the  manufacture 
fAereo/ between  points  in  CT,  DE,  DC, 
MD,  MA,  NH,  NJ,  NY,  PA,  and  RI  for  270 
days  under  continuing  contract(s)  with 
Phelps  Dodge  Copper  Products  Co. 
Supporting  shipper:  Phelps  Dodge 
Copper  Products  Co.,  300  Park  Ave., 

New  York,  NY  10022. 

MC  150339  (Sub-2-25TA),  filed 
December  12, 1980.  Applicant:  PIONEER 
TRANSPORTATION  SYSTEMS,  INC., 
151  Easton  Blvd.,  Preston,  MD  21655. 
Representative:  J.  Cody  Quinton,  Jr. 
(same  as  applicant).  Contract:  irregular; 
Mechanical  and  diffusion  pump  fluids, 
in  packages  and  in  bulk,  (1)  from 
Churchville,  NY,  to  points  in  TX  and  CA; 
and  (2)  from  Norfolk,  VA,  Baltimore, 

MD,  Wilmington,  DE,  Philadelphia,  PA 
and  New  York,  NY,  Churchville,  NY, 
under  a  continuing  coirtract(s)  with 
Inland  Vacuum  Industries,  Inc.,  35 
Howard  Ave.,  Churchville,  NY  14428. 
Supporting  shipper:  Inland  Vacuum 
Industries,  Inc.,  35  Howard  Ave., 
Churchville,  NY  14428. 

MC  151707  (Sub-II-4TA),  filed 
December  11, 1980.  Applicant:  PIONEER 
TRUCKING,  INC.,  1105  N.  Market  St., 
15th  Floor,  Wilmington,  DE  19801. 
Representative:  Dennis  Kupchik  (same 
address  as  applicant).  Aluminum,  Brass, 
Bronze  or  Copper  Articles  between 
points  in  CT,  IL,  IN,  KY,  MA,  MI,  MN, 
MO,  NJ,  OH,  PA,  RI,  and  WI  for  270 
days  under  continuing  contract(s)  with 
Commonwealth  Metal  Corp.,  Englewood 
Cliffs,  NJ.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper: 
Commonwealth  Metal  Corp.,  560  Sylvan 
Ave.,  Englewood  Cliffs,  NJ. 


MC  107403  (Sub-II-38TA),  filed 
December  11, 1980.  Applicant: 
MATLACK,  INC.,  10  W.  Baltimore  Ave., 
Landsdowne,  PA  19050.  Representative: 
Martin  C.  Hynes,  Jr.  (same  as  applicant). 
24D  Insecticide,  in  bulk,  in  tank 
vehicles,  from  Portland,  OR,  to  St. 

Joseph,  MO,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 

Supporting  shipper:  Rhone  Poulenc 
Chemical  Co.,  6200  N.  W.  St.  Helens  Rd., 
Portland,  OR  97210. 

MC  107012  (Sub-II-117TA),  filed 
December  12, 1980.  Applicant:  NORTH 
AMERICAN  VAN  UNES,  INC.,  5001 
U.S,  Hwy.  30  West,  P.O.  Box  988,  Fort 
Wayne,  IN  46801.  Representative:  David 
D.  Bishop  (same  as  applicant).  (1)  Doors, 
doorframes,  and  partitions;  and  (2) 
parts  and  accessories  for  the 
commodities  named  in  (1)  above  from 
Brooklyn,  NY  to  points  in  the  US  (except 
AK  and  HI)  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 

Supporting  shipper:  Williamsburg  Steel 
Products  Co.,  Inc.,  73  Paidge  Ave., 
Brooklyn,  NY  11222. 

Note. — Common  control  may  be  involved. 

MC  152766  (Sub-II-lTA),  filed 
December  9, 1980.  Applicant: 
NORTHERN  VIRBINIA  MOVING  & 
STORAGE  CO.,  P.O.  Box  1125  CS, 
Fredericksburg,  VA  22401. 
Representative:  Robert  J.  Gallagher,  1000 
Connecticut  Ave.,  N.W.,  Suite  1112, 
Washington,  DC  20036.  Used  household 
goods  and  unaccompanied  baggage 
between  pts.  in  Stafford  Coimty,  Prince 
William  County,  Spotsylvania  Coimty 
and  the  City  of  Fredericksburg,  VA;  DC; 
and  MD  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  U.S.  Army  Legal 
Services  Agency,  5611  Columbia  Pike, 
Falls  Church,  VA  22041. 

THE  FOLLOWING  PROTESTS  WERE 
FILED  IN  REGION  4.  SEND  PROTESTS 
TO:  CONSUMER  ASSISTANCE 
CENTER,  INTERSTATE  COMMERCE 
COMMISSION,  219  SOUTH 
DEARBORN  STREET,  ROOM  1304, 
CHICAGO,  IL  60604. 

MC  146167  (Sub-4-lTA),  filed 
December  10, 1980.  Applicant:  ALL 
FREIGHT  EXPRESS.  INC.,  7200  South 
Ferdinand  Avenue,  Bridgeview,  II  60455. 
Representative:  Anthony  E.  Young,  29 
South  LaSalle  Street,  Suite  350,  Chicago, 
II  60603.  Copper  and  brass  articles, 
aluminum  and  aluminum  products,  and 
scrap  between  Chicago,  IL  and  its 
commercial  zone  on  the  one  hand,  and 
on  the  other,  points  in  IN,  WI,  MI,  under 
a  contract  or  continuing  contracts  with 
R.  Lavin  &  Sons.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  R.  Lavin  &  Sons,  3426  South 
Kedzie  Avenue,  Chicago,  IL  60623. 


MC  58851  (Sub-4-2TA).  filed 
December  10, 1980.  Applicant:  RUDOLF 
EXPRESS  CO..  1650  Armour  Road, 
Bourbonnais,  IL  60914.  Representative: 
Carl  L.  Steiner,  39  South  LaSalle  Street, 
Chicago,  IL  60603.  Common,  Regular. 
General  Commodities  (Except 
Commodities  in  Bulk,  Household  Goods 
as  defined  by  the  Commission,  and 
Classes  A  and  B  Explosives)  Between 
points  in  that  part  of  lA  on  and  East  of 
U.S.  61  and  on  and  South  of  U.S.  30. 

There  are  34  shippers  supporting  this 
application.  Applicant  proposes  to  tack 
this  authority  with  its  existing  authority 
at  Davenport,  lA,  to  serve  authorized 
points  in  IL  and  IN. 

MC  133689  (Sub-4-56TA).  filed 
December  11, 1980.  Applicant: 
OVERLAND  EXPRESS.  INC.,  8651  Naple 
Street  N.E.,  Blaine,  MN  55434. 
Representative:  Anthony  E.  Young,  29 
South  LaSalle  Street,  Chicago,  IL  60603. 
Such  merchandise  as  is  dealt  in  by  craft 
and  nursery  stores  and  in  connection 
therewith  equipment,  materials,  and 
supplies  used  in  the  conduct  of  such 
business  (except  commodities  in  bulk), 
between  points  in  the  U.S.  in  and  east  of 
ND,  SD,  NE,  KS,  OK,  and  TX.  Restricted 
to  shipments  originating  or  destined  to 
the  facilities  of  Frank’s  Nursery  & 

Crafts,  Inc.  Supporting  shipper.  Frank's 
Nursery  &  Crafts,  Inc.,  6399  East 
Nevada,  Detroit,  MI  48234. 

MC  153074  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  F. 

RILEY’S  EXPRESS.  INC.,  7611  W. 

Lincoln  Ave.,  Summit,  IL  60501. 
Representative:  Daniel  C.  Sullivan, 
Sullivan  &  Associates,  Ltd.,  10  S.  LaSalle 
Street.  Suite  1600,  Chicago,  IL  60603.  (1) 
Acoustical  suspension  systems,  (2) 
metal  studs  and  metal  floor  track,  (3) 
metal  ceiling  track,  (4)  metal  hoses- and 
metal  tubing,  and  (5)  iron  and  steel 
articles,  between  Cook  County,  IL,  on 
the  one  hand,  and,  on  the  other,  points 
in  IL,  IN.  LA,  MI,  MO,  and  WI. 

Supporting  shipper:  Chicago  Metallic 
Corporation,  4849  S.  Austin  Avenue, 
Chicago,  IL  60638. 

MC  153074  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  F. 

RILEY’S  EXPRESS.  INC.,  7611  W. 
Lincoln' Ave.,  Summit,  IL  60501. 
Representative:  Daniel  C.  Sullivan, 
Sullivan  &  Associates,  Ltd.,  10  S.  LaSalle 
Street,  Suite  1600,  Chicago,  IL  60603. 
Food  or  kindred  products,  between 
Cook  County,  IL  and  Milwaukee  County, 
WI,  on  the  one  hand,  and,  on  the  other, 
points  in  IL,  IN.  LA.  MI.  MO.  and  WI. 
Supporting  shipper.  V.  LaRosa  &  Sons, 
Inc.,  1495  Greenleaf,  Elk  Grove  Village, 
IL  60007. 
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MC  106674  (Sub-4-38TA),  filed 
December  11, 1980.  Applicant:  SCHILU 
MOTOR  LINES.  INC.,  P.O.  Box  123, 
Remington,  IN  47977.  Representative: 
Jerry  L.  Johnson  (same  address  as  . 
applicant).  Silica  sand  from  La  Salle 
County,  IL  to  the  facilities  of  Thatcher 
Glass  Manufacturing  Company,  Division 
of  Dart  Industries  at  Lawrenceburg,  IN. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Thatcher 
Glass  Manufacturing  Company,  P.O. 

Box  265,  Elmira,  NY  14902. 

MC  142715  (Sub-4-12TA),  filed 
December  11, 1980.  Applicant: 

LENERTZ,  INC.,  P.O.  Box  479,  South  St. 
Paul,  MN  55075,  Representative:  K.  O. 
Petrick  (same  address  as  applicant). 
Alcoholic  beverages  and  equipment, 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of 
alcoholic  beverages.  From  Chicago,  IL, 
Cincinnati,  OH  and  Frankfort,  KY  to 
Wausau,  WI.  Supporting  shipper:  Ed 
Phillips  and  Sons  Co.,  801  Jefferson  St., 
Wausau,  WI  54401. 

MC  129645  (Sub-4-5TA),  filed 
•December  11, 1980.  Applicant: 
SMEESTER  BROS.,  INC.,  1330  South 
Jackson  Street,  Iron  Mountain,  MI  49801. 
Representative:  H.  G.  Denny  (same 
address  as  applicant).  General 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
between  points  in  the  U.S.  in  and  east  of 

ND.  SD,  NE,  KS,  OK,  and  TX.  Supporting 
shipper:  Superwood  Corporation,  P.O. 
Box  6267,  Duluth,  MN  55806. 

MC  133689  (Sub-4-51),  filed  December 
12, 1980.  Applicant:  OVERLAND 
EXPRESS.  INC.,  8651  Naples  St.  NE, 
Blaine,  MN  55434.  Representative: 

Robert  P.  Sack,  P.O.  Box  6010,  West  St, 
Paul,  MN  55118.  Electrical  accessories 
and  electrical  articles  and  materials, 
supplies  and  equipment  used  in  the 
manufacture  and  distribution  of 
electrical  accessories  and  electrical 
articles,  between  points  in  the  U.S.  in 
and  east  of  ND,  SD.  NE,  KS,  OK,  and 
TX.  Restricted  to  the  facilities  of  L  &  L 
Manufacturing  Co.  at  or  near 
Minneapolis,  MN.  Supporting  shipper:  L 
&  L  Manufacturing  Co.,  8290  Main  Street 

NE,  Fridley,  MN  55433. 

MC  110420  (Sub-4-llTA),  filed 
December  3, 1980.  Applicant:  QUALITY 
CARRIERS,  INC.,  100  Waukegan  Road, 
P.O.  Box  1000,  Lake  Bluff,  IL  60044. 
Representative:  John  R.  Sims,  Jr.,  915 
Pennsylvania  Building,  425  13th  Street 
NW,  Washington,  DC  20004.  (1)  Empty 
marine  containers  with  chassis  from 
Jacksonsville,  FL  to  Argo,  and  (2)  Corn 
Steepwater,  in  bulk,  in  marine 


containers,  from  Argo,  IL  to  Jacksonville, 
FL.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Abbott 
Laboratories,  Inci,  16th  &  Sheridan  Road, 
Dept.  29B,  North  Chicago,  IL  60064. 

MC  114632  (Sub-4-23TA),  filed 
December  10, 1980.  Applicant:  APPLE 
LINES,  INC.,  P.O.  Box  287,  Madison.  SD 
57042.  Representative:  David  E. 

Peterson,  (same  address  as  applicant). 
Paint,  lacquer,  enamel,  epoxies,  resins, 
pigments,  adhesives,  rubber  cement  and 
thinning  and  removing  compounds,  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
such  commodities,  between  points  in  the 
U.S.  (except  AK  and  HI);  Restricted  to 
the  transportation  of  traffic  originating 
at  or  destined  to  the  facilities  of  Pratt  & 
Lambert,  Inc.  and  its  subsidiaries. 
Supporting  shipper:  Pratt  &  Lambert, 

Inc.,  P.O.  Box  22,  Buffalo,  NY  14240. 

MC  20992  (Sub-4-2TA),  filed 
December  10, 1980.  Applicant: 

DOTSETH  TRUCK  LINE.  INC.,  Knapp, 
WI  54749.  Representative:  Bradford  E. 
Kistler,  P.O.  Box  82028,  Lincoln,  NE 
68501.  Farm  equipment,  from  the 
Brodhead,  WI,  commercial  zone,  to 
points  in  UT,  CO.  OR.  WA,  SD.  NY.  VA, 
MD,  VT  and  GA.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Knight  Manufacturing 
Corporation,  1401  West  Eighth  Ave., 
Brodhead,  WI  53520. 

MC  94430  (Sub-4-3TA),  filed 
December  10, 1980.  Applicant:  WEISS 
TRUCKING  COMPANY,  INC.,  P.O.  Box 
7,  Mongo,  IN  46771.  Representative: 
James  R.  Stiverson,  1396  W.  Fifth 
Avenue,  Columbus,  OH  43212.  Calcium 
Chloride,  in  bulk,  from  Midland  and 
Ludington,  MI  to  Cleveland,  OH.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Lowe 
Chemical  Company,  1210  West  69th 
Street,  Cleveland,  OH  44102. 

MC  151636  (Sub-4-2TA),  filed 
December  12, 1980.  Applicant:  RULEAU 
BROS.  TRANSPORT,  INC.,  Cedar  River. 
MI  49813.  Representative:  Michael  S. 
Varda,  121  S.  Pinckney  Street,  Madison, 
WI  53703.  Pet  food,  from  Kansas  City, 

KS  to  points  in  IL,  IN,  lA,  MN,  MO,  and 
WI.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Perk 
Foods  Company,  a  subsidiary  of  CHB 
Foods,  Inc.,  4141  Fairbanks  Avenue, 
Kansas  City,  KS  66106. 

MC  124078  (Sub-4-49TA),  filed 
December  9, 1980.  Applicant: 
SCHWERMAN  TRUCKING  CO..  611 
South  28th  Street,  Milwaukee,  WI  53215. 
Representative:  Richard  H.  Prevette, 

P.O.  Box  1601  Milwaukee,  WI  53201. 
Chemicals,  in  bulk,  in  tank  vehicles, 
between  points  in  Milwaukee,  WI  on  the 
one  hand  and  on  the  other,  points  in  the 


U.S.  Supporting  shipper:  Wayne 
Chemicals  Corporation.  546  S.  Water  St. 
Milwaukee,  WI. 

MC  141318  (Sub-4-2TA),  filed 
December  11, 1980.  Applicant: 

WEATHER  SHIELD 
TRANSPORTATION.  LTD.,  531  North 
Eighth  Street,  Medford,  WI  54451. 
Representative:  Robert  S.  Lee,  1600  TCF 
Tower,  Minneapolis,  MN  55402.  Fiber 
containers  and  container  components 
from  points  on  the  U.S.-Canada  Border 
in  ND  and  MN  to  points  in  the  U.S., 
restricted  to  traffic  originating  at  the 
facilities  of  Fibre  Form  Industries,  Ltd. 
at  Tisdale,  Saskatchewan,  Canada. 
Supporting  shipper:  Fibre  Form 
Industries,  Ltd.,  900  CN  Tower,  Midtown 
Plaza,  Sasketoon,  Saskatchewan.  CN 
57K1J7. 

MC  152046  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  JERRY 
HOLMER,  d.b.a.  HOLMER  TRUCKING.  ’ 
Route  2,  Park  Rapids,  MN  56470. 
Representative:  David  C.  Britton,  1425 
Cottonwood  Street,  Grand  Forks,  ND 
58201,  Lumber,  and  wood  products 
between  points  in  WA,  ID,  and  MT  on 
the  one  hand,  and,  on  the  other,  points 
in  MN.  Supporting  shipper:  Midwest 
Lumber  Associates,  6875  Washington 
Avenue,  South,  Suite  212,  Minneapolis, 
MN. 

MC  145636  (Sub-4-4TA),  filed 
December  11, 1980.  Applicant:  BOB 
BRINK,  INC.,  165  Steuben  St.,  Winona, 
MN  55987.  Representative:  Edward  H. 
Instenes,  128  Va  Plaza  East,  P.O.  Box  676, 
Winona,  MN  55987.  (1)  Cabinets,  metal; 
Desks,  wood  and  steel;  Sheet  steel 
articles;  Seat  cabs;  and  (2)  Such  articles 
as  are  used  in  the  assembly, 
manufacture,  sale  and  distribution  of 
those  commodities  named  in  (1)  above 
and  (3)  Commodities  which  are 
otherwise  exempt  from  economic 
regulation  when  in  mixed  loads  with 
those  named  in  (1)  and/or  (2)  above; 
Between  Rochester,  MN  on  the  one  hand 
and  points  east  of  ND,  SD,  lA,  MO,  AR, 
and  LA  on  the  other.  Supporting  shipper: 
G.  F.  Crenlo,  Inc.,  1600  4th  Ave., 
Rochester,  MN  55901. 

MC  11928  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  C  &  E 
TRUCKING  CORPORATION,  1818  West 
Sample  Street,  South  Bend,  IN  46621. 
Representative:  Anthony  E.  Young,  29 
South  LaSalle  Street,  Suite  350,  Chicago, 
IL  60603.  Such  commodities  as  are  dealt 
in  or  used  by  wholesale,  retail,  and 
chain  grocery  and  food  business  houses 
from  Chicago,  IL  and  points  in  its 
commercial  zone  to  points  in  MI,  IN,  and 
OH  restricted  to  the  transportation  of 
traffic  originating  at  the  facilities  of  Dry 
Storage  Corporation.  Any  underlying 
ETA  seeks  120  days  authority. 
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Supporting  shipper:  Dry  Storage 
Corporation,  2005  West  43rd  Street, 
Chicago,  IL  60609. 

MC  153070  (Sub-4-lTA),  filed 
December  10, 1980.  J.  HOOVER 
ENTERPRISES.  INC.,  d.b.a.  GO-FER 
EXPRESS.  Applicant:  903  East 
Lincolnway,  LaPorte,  IN  46350. 
Representative:  Patrick  H.  Smyth,  19 
South  LaSalle  Street,  Suite  401,  Chicago, 
IL  60603.  Machinery  parts,  plastic 
products,  equipment  and  supplies, 
between  points  in  Porter,  LaPorte,  St. 
Joseph,  Elkhart  and  Marshall  Counties, 

IN,  on  the  one  hand,  and,  on  the  other, 
points  in  IL,  lA,  MI,  MO  and  WI. 
Supporting  shippers:  There  are^. 

MC  153072  (Sub-4-1),  filed  December 

IO,  1980.  Applicant:  KARL  T. 
BROWNING.  R.R.  #1,  Palestine,  IL 
62451.  Representative:  Robert  T.  Lawley, 
300  Reisch  Bldg.,  SpringHeld,  IL  62701. 
Contract,  irregular:  Electric  motors,  from 
Highland  and  Palestine,  IL  to  points  in 
the  U.S.  under  continuing  contracts  with 
Jakel  Motors  of  Palestine,  Inc.  and  Jakel 
Motors,  Inc.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
Jakel  Motors  of  Palestine,  Inc.  and  Jakel 
Motors,  Inc.,  P.O.  Box  104,  Industrial 
Park  Rd.,  Palestine,  IL  62451. 

MC  148966  (Sub-4-5TA)  filed 
December  9, 1980.  Applicant: 
DROTZMANN,  INC.,  P.O.  Box  667, 
Yankton,  SD  57078.  Representative: 
James  M.  Hodge,  1980  Financial  Center, 
Des  Moines,  lA  50309.  General 
commodities  (except  those  of  unusual 
value,  Classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment)  from 
the  facilities  of  Temiinal  Freight 
Cooperative  Association  at  Los  Angeles, 
CA  to  Eugene,  OR.  Restricted  to  traffic 
which  is  at  the  time  moving  on  bills  of 
lading  of  a  non-profrt  shipper 
association.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  Shipper: 
Terminal  Freight  Cooperative 
Association,  1430  Brading  Lane, 

Downers  Grove,  IL  60515. 

MC  124078  (Sub-4-48TA)  filed 
December  12, 1980.  Applicant: 
SCHWERMAN  TRUCKING  CO.,  611 
South  28th  Street,  Milwaukee,  WI  53215. 
Representative:  Richard  H.  Prevette, 

P.O.  Box  1601,  Milwaukee,  WI  53201. 
Plasticizer,  in  bulk,  in  tank  vehicles 
between  points  in  AL,  FL,  GA,  NJ,  NC, 
PA,  SC.  and  TN.  An  underlying  CTA 
seeks  120  days.  Supporting  shipper:  East 
Coast  Chemicals  Co.,  P.O.  Box  160, 
Cedar  Grove,  NJ  07009. 

MC  70557  (Sub-4-9TA).  filed 
December  11, 1980.  Applicant:  NIELSEN 
BROS.  CARTAGE  CO..  INC.,  4619  West 
Homer  Street,  Chicago,  IL  60639. 


Representative:  Carl  L.  Steiner,  39  South 
LaSalle  Street,  Chicago,  IL  60603.  Paper 
and  paper  products  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  paper 
and  paper  products,  between  points  in 
the  U.S.  restricted  to  traffic  originating 
at  or  destined  to  the  facilities  of 
Manville  Forest  Products  Corporation. 
Supporting  shipper:  Forest  Manville 
Products  Corporation,  P.O.  Box  488, 

West  Monroe,  LA  71291. 

MC  153114  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  OLYMPIC 
EXPRESS.  INC.,  2690  East  81st. 
Bloomington,  MN  55420.  Representative: 
Stanley  C.  Olsen,  Jr.,  Gustafson  & 

Adams,  P.A.,  7400  Metro  Boulevard, 

Suite  411,  Edina,  MN  55435.  Non-exempt 
food  or  kindred  products,  as  set  forth  in 
STCC  Major  Industrial  Grouping  No.  20, 
between  Stark  County,  ND,  Eau  Claire 
County,  WI,  Martin,  Nobles,  Watonwan 
and  Wright  Counties,  MN,  and  the 
Minneapolis /St.  Paul  Commercial  Zone, 
on  the  one  hand,  and,  on  the  other, 
points  in  lA,  MN,  ND,  SD,  and  WI. 
Supporting  shipper:  Trans-Consolidated, 
Inc.,  17745  Ward  Lake  Drive,  Cedar,  MN 
55011. 

MC  30504  (Sub-4-3TA).  filed 
December  11, 1980.  Applicant:  TUCKER 
FREIGHT  UNES,  INC.,  1415  South  Olive 
Street,  P.O.  Box  3144,  South  Bend,  IN 
46619.  Representative:  Edward  G. 
Bazelon,  39  South  La  Salle  Street, 
Chicago,  IL  60603.  Common:  Regular: 
General  commodities  (except 
commodities  of  unusual  value, 
commodities  in  bulk,  and  those  requiring 
special  equipment):  (1)  between  Benton 
Harbor,  MI,  and  Clyde,  OH,  serving  all 
intermediate  points:  From  Benton 
Harbor  over  U.S.  Hwys  31  and  33  to 
South  Bend,  IN,  then  over  U.S.  Hwy  20 
to  Clyde,  and  return  over  the  same 
route;  (2)  between  Benton  Harbor,  MI, 
and  Marion,  OH,  serving  all 
intermediate  points:  (a)  from  Benton 
Harbor  over  U.S.  Hwys  31  and  33  to 
South  Bend,  IN,  then  over  U.S.  Hwy  33  • 
to  junction  U.S.  Hwy  23,  then  over  U.S. 
Hwy  23  to  Marion,  and  return  over  the 
same  route;  (b)  from  Benton  Harbor  over 
U.S.  Hwys  31  and  33  to  South  Bend,  IN, 
then  over  U.S.  Hwy  33  to  junction  U.S. 
Hwy  30,  then  over  U.S.  Hwy  30  to 
junction  U.S.  Hwy  30S,  then  over  U.S. 
Hwy  30S  to  Marion,  and  return  over  the 
same  route;  and  (c)  from  Benton  Harbor 
over  U.S.  Hwys  31  and  33  to  junction 
U.S.  Hwy  20,  then  over  U.S.  Hwy  20  to 
junction  OH  Hwy  4,  then  over  OH  Hwy 
4  to  Marion,  and  return  over  the  same 
route.  Supporting  shipper.  Whirlpool 
Corporation,  2000  U.S.  33,  North,  Benton 
Harbor,  MI  49022. 


MC  123194  (Sub-4-3TA).  filed 
December  11, 1980.  Applicant: 
ENTERPRISE  TRUCK  LINES.  INC.,  7336 
West  15th  Avenue,  Gary,  IN  46406. 
Representative:  Anthony  E.  Young,  29  S. 
LaSalle  St.,  Chicago,  IL  60603.  Meat, 
meat  products,  and  meat  by-products 
from  the  facilities  of  Peschke  Packing 
Company  located  at  or  near  Detroit,  MI 
to  points  in  IL,  IN,  WI,  KY.  OH,  and  PA. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Peschke 
Packing  Company,  18615  Sherwood 
Ave.,  Detroit,  MI  48204. 

MC  153113  (Sub-4-lTA).  filed 
December  12, 1980.  Applicant: 
MENASHA  TRANSPORT.  INC.,  P.O. 

Box  367,  Neenah,  WI  54956. 
Representative:  Norman  A.  Cooper,  145 
W.  Wisconsin  Ave.,  Neenah.  WI  54956. 
General  cammodities  (except  Class  A  & 
B  Explosives  and  articles  of  Unusual 
value)  between  points  in  the  U.S., 
restricted  to  traffic  to,  from  or  between 
the  facilities  operated  by  Menasha 
Corporation  and  its  subsidiaries.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Menasha 
Corporation  and  subsidiaries,  Hwy  41, 
Neenah,  WI  54956. 

MC  113009  (Sub-4-lTA),  filed 
December  11. 1980.  Applicant:  L.  J.  BEAL 
&  SON,  INC.,  212  South  Main  Street, 
Brooklyn,  MI  49230.  Representative: 

Gary  T.  Rose,  22375  Haggerty  Road,  P.O. 
Box  400,  Northville,  MI  48167.  Cement 
from  Detroit,  MI  to  Paulding,  OH. 
Supporting  shipper.  General  Portland, 
Inc.,  Paul  Knerr,  P.O.  Box  1019,  Ft. 
Wayne,  MI  46801. 

MC  119619  (Sub-4-6TA).  filed 
December  11, 1980.  Applicant: 
DISTRIBUTORS  SERVICE  CO.,  2000  W. 
43rd  Street,  Chicago,  IL  60609. 
Representative:  Arthur  J.  Piken,  Queens 
Ofhce  Building,  95-25  Queens 
Boulevard,  Rego  Park,  NY  11374. 
Foodstuffs  (except  in  bulk).  From  the 
facilities  of  Doric  Foods  at  Findlay,  OH 
to  points  in  CT,  DE,  ME,  MD.  MA,  NH, 
NJ.  RI.  VA.  VT  and  WV.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Doric  Foods 
Corporation,  P.O.  Box  986,  Mount  Dora, 
FL  32757. 

MC  148314  (Sub-4-34TA).  filed 
December  11, 1980.  Applicant:  INTER¬ 
FREIGHT  TRANSPORTATION.  INC., 
655  East  114th  Street.  Chicago,  IL  60628. 
Representative:  Joel  H.  Steiner,  39  South 
LaSalle,  Suite  800,  Chicago,  IL  60603.  ^ 
Crude  silicon  carbide  and  silicon 
carbide  briquettes,  between  Milwaukee, 
WI;  Saginaw,  MI;  and  Birmingham,  AL, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  in  and  east  of  the 
States  of  ND,  SD,  NE,  CO  and  NM. 
Supporting  shipper:  Miller  &  Company, 
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55  East  Monroe  Street,  Chicago,  IL 
60603. 

MC  58851  (Sub-4-3TA),  filed 
December  10, 1980.  Applicant:  RUDOLF 
EXPRESS  CO.,  1650  Armour  Road, 
Bourbonnais,  IL  60914.  Representative: 
Carl  L.  Steiner,  39  South  La  Salle  Street, 
Chicago,  IL  60603.  Common,  Regular: 
General  Commmodities  (except 
commodities  in  bulk,  household  goods 
as  defined  by  the  Commission,  and 
classes  A  and  B  explosives)  between 
Chicago,  IL,  and  Milwaukee,  WI,  over 
U.S.  41,  serving  all  intermediate  points 
and  the  off-route  point  of  Kenosha,  WI. 
There  are  38  shippers  supporting  this 
application.  Applicant  proposes  to:  (1) 
Serve  all  points  in  the  Commercial 
Zones  of  Chicago,  IL,  and  Kenosha  and 
Milwaukee,  WI;  and  (2)  Interline  at 
Chicago,  IL,  and  Milwaukee,  WI,  and 
points  in  the  respective  Commercial 
Zones;  and  (3)  Tack  at  Chicago,  IL,  and 
points  in  its  Commercial  Zone  with  its 
existing  authority  to  serve  points  in  IL 
and  IN. 

MC  153071  (Sub-4-lTA).  filed 
December  9, 1980.  Applicant:  LENAWEE 
COUNTY  RAILROAD  CO.,  INC.,  708  E. 
Michigan  Street,  Adrian,  MI  49221. 
Representative:  John  D.  Heffner,  Esq., 
Suite  500,  2011 1  Street,  NW.. 
Washington,  DC  20006.  General 
commodities  (except  classes  A  and  B 
explosives  and  household  goods), 
between  points  in  Detroit,  MI,  Toledo, 
OH,  and  Montpelier,  OH,  and  their 
respective  commercial  zones,  and  points 
in  Lenawee,  Monroe,  and  Washtenaw 
Counties,  ML  Supporting  shipper(s): 
Approximately  6  supporting  shippers  are 
supporting  this  application. 

Note. — Applicant  intends  to  interline  at 
Detroit.  MI:  Toledo,  OH;  and  Montpelier,  OH. 

MC  153077  (Sub-4-lTA),  filed 
December  9, 1980.  Applicant:  TOTAL 
TRANSPORTATION,  INC.,  1601  99th 
Lane  NE.,  Minneapolis,  MN  55434. 
Representative:  Stanley  C.  Olsen,  Jr., 
Gustafson  &  Adams,  P.A.,  7400  Metro 
Boulevard,  Suite  411,  Edina,  MN  55435. 
Non-exempt  food  or  kindred  products  as 
set  forth  in  STCC  Major  Industrial 
Grouping  No.  20,  between  points  in 
Stark  County,  ND,  Eau  Claire  County, 
WI,  Martin,  Nobles,  Watonwan  and 
Wright  Counties,  MN,  and  points  in  the 
Minneapolis/St.  Paul  Commercial  Zone, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  Supporting  shipper: 
Trans-Consolidated,  Inc.,  17745  Cedar 
Lake  Drive,  Cedar,  MN  55011. 

MC  146314  (Sub-4-5TA),  filed 
December  10, 1980.  Applicant:  G  &  T 
TRUCKING  CO.,  Route  1,  County  Road 
2  and  1-35  S,  Elko.  MN  55020. 
Representative:  Thomas  Zwiers  (same 
as  above).  Transformers  and  related 


apparatus,  between  points  in  the  U.S. 

An  underlying  ETA  seeks  a  120  days. 
Supporting  shippers:  R.  S.  Electric, 

Jordon,  MN  and  B  &  B  Transformers, 
Farmington,  MN. 

MC  147644  (Sub-4-7TA),  filed 
December  10, 1980.  Applicant:  JMC 
TRANSPORT.  INC.,  1719  Potters  Lane, 
Jeffersonville,  IN  47130.  Representative: 
Gerald  K.  Gimmel,  Suite  145,  4 
Professional  Drive,  Gaithersburg,  MD 
20760.  Such  commodities  as  are  dealt  in 
and  used  by  producers  and  distrubutors 
of  alcoholic  beverages  from  Bardstown, 
Clermont,  Frankfort,  Lawrenceburg, 
Louisville,  and  Owensboro,  KY, 
Lawrenceburg,  IN,  Kansas  City,  MO,  St. 
Louis,  MO,  and  Cincinnati,  OH,  on  the 
one  hand,  and,  on  the  other  hand, 
Phoenix,  AZ,  Tuscon,  AZ,  Little  Rock, 
AR.  Harahan,  LA,  Layfayette,  LA, 
Shreveport,  LA,  and  Amarillo,  Corpus 
Christi,  Dallas,  El  Paso,  Ft.  Worth, 
Houston,  Odessa,  and  San  Antonio,  TX. 
Underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Glazer’s 
Wholesale  Drug  Co.,  Inc.,  508  Park  Ave., 
Dallas,  TX  75201. 

MC  152995  (Sub-4-lTA),  filed 
December  10, 1980.  Applicant:  JAMES 
THOMAS  TRUCKING.  INC.,  17708 
Stonebridge  Drive,  Hazel  Crest,  IL. 

60429.  Representative:  James  Thomas 
(same  address  as  applicant).  Contract, 
irregular:  Pa/nf,  paint  materials,  aerosal 
cans,  and  materials,  equipment  and 
supplies,  (except  in  bulk),  used  in  the 
manufacture,  sales,  and  distribution  of 
paint  products,  between  the  facilities  of 
Illinois  Bronze  Powder  Paint  Company 
on  the  one  hand,  and,  on  the  other  hand, 
points  in  AR,  CO,  GA,  IL,  IN,  lA,  LA,  KS, 
KY,  MO.  NE.  NV,  NJ,  OH,  OK,  PA,  TN, 
TX,  UT.  and  WY.  An  underlying  ETA 
seeks  120  days  authority.  Restricted  to 
traffic  moving  under  continuing 
contractfs)  with  Illinois  Bronze  Powder 
Paint  Company.  Supporting  shipper: 
Illinois  Bronze  Powder  Paint  Company, 
300  E.  Main  Street,  Lake  Zurich,  IL. 
60047. 

MC  108185  (Sub-4-13TA).  filed 
December  10, 1980.  Applicant:  JACK 
COLE-DIXIE  HIGHWAY  COMPANY. 
2625  Territorial  Road,  St.  Paul,  MN 
55114.  Representative:  Robert  P.  Sack, 
P.O.  Box  6010,  West  St.  Paul,  MN  55118. 
Lumber;  posts  and  poles;  building 
materials,  wooden  from  the  Plant  Site  of 
B.  B.  Springer  Lumber  Company, 
Millport,  AL  to  points  in  AR,  FL,  IL,  IN, 
lA,  KY.  MI.  MN,  MO.  NE,  OH,  PA.  TN. 
TX,  VA,  WV  and  WI.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  B.  B.  Springer 
Lumber  Company,  Box  278,  Millport,  AL 
35576. 


MC  148665  (Sub-4-4),  filed  December 

10. 1980.  Applicant:  CFS 
CONTINENTAL  TRANSPORTATION 
COMPANY,  2550  N.  Clybourn  Ave., 
Chicago,  IL  60614.  Representative: 
Leanord  R.  Kofkin,  39  S.  La  Salle  St., 
Chicago,  IL  60603.  Frozen  foodstuffs 
from  the  facilities  of  Omaha  Cold 
Storage  Terminals,  Inc.  at  Ft.  Dodge,  lA 
to  Chicago,  IL;  Indianapolis,  IN;  Detroit, 
MI;  and  Minneapolis,  MN,  and  their 
respective  commercial  zones.  An 
underlying  ETA  seeks  120  day  authority. 
Supporting  shipper:  CFS  Continental, 

Inc.,  100  S.  Wacker  Dr.,  Chicago,  IL 
60606. 

MC  151934  (Sub-4-3TA).  filed 
DecembeflO,  1980.  Applicant:  KING’S 
EXPRESS,  INC.,  Rural  Route  2.  St. 

Joseph,  MN  56374.  Representative: 
Stanley  C.  Olsen,  Jr.,  Gustafson  & 

Adams,  P.A.,  7400  Metro  Blvd.,  Suite 
411,  Edina,  MN  55435.  Foodstuffs, 
between  Portage,  WI;  on  the  one  hand, 
and,  on  the  other,  points  in  lA,  MN  and 
SD.  Supporting  shipper:  Copps 
Distributing — IGA  Chain  Stores,  2828 
Wayne  Street,  Stevens  Point,  WI  54481. 

MC  127187  (Sub-4-3TA),  filed 
December  5, 1980.  Applicant:  FLOYD 
DVENOW,  INC.,  P.O.  Box  86,  Sayage, 
MN  55378.  Representative:  Stanley  C. 
Olsen,  Jr.,  7400  Metro  Boulevard,  Suite 
411,  Edina,  MN  55435.  Lumber  and 
lumber  products,  from  points  in  ID,  MT, 
OR  and  WA  to  points  in  IL,  IN,  lA,  KS, 
MI,  MN,  MO,  NE,  ND,  OH,  SD  and  WI. 
Supporting  shippers:  Emmers  Brothers 
Co.,  520  Southdale  Office  Center, 
Minneapolis,  MN  55435.  T.  W.  Hager 
Lumber  Company,  1545  Marquette  SW., 
P.O.  Box  9040,  Grand  Rapids,  MI  49509. 

MC  151482  (Sub-4-5),  filed  December 

5. 1980.  Applicant:  ROCK  VALLEY 
CONTRACT  CARRIERS,  INC.,  3571 
Merchandise  Dr.,  Rockford,  IL  61109. 
Representative:  Henry  M.  Wick,  Jr.,  2310 
Grant  Bldg.,  Pittsburgh,  PA  15219. 
Contract  Irregular  (1)  Printed  Material 
and  related  materials  and  supplies, 
between  Mt.  Morris,  IL,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S, 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Kable  Printing  Co.  of 
Mt.  Morris,  IL;  (2)  Machinery  and 
related  accessories,  and  equipment, 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
above  commodities,  between  Rockford, 
IL,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  W.  A. 
Whitney  Corp.  of  Rockford,  IL;  (3)  Heat 
treating  equipment,  and  equipment, 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
above  commodities,  between  Cherry 
Valley,  IL,  on  the  one  hand,  and,  on  the 
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other,  points  in  the  U.S.  (except  AK  and 
HI),  under  continuing  contract(s)  with 
Ipsen  Industries  of  Cherry  Valley,  IL;  (4) 
Petfood,  and  materials  and  supplies 
used  in  the  manufacture  and  distribution 
of  pet  food,  from  Rockford.  IL,  to 
Shiremanstown,  PA,  Bethel,  CT  and 
Marion,  OH,  under  continuing 
contract(s)  with  The  Quaker  Oats 
Company  of  Chicago,  IL;  Supporting 
shippers;  Kable  Printing  Co.,  Mt.  Morris, 
IL;  W.  A.  Whitney  Corp.,  650  Race 
Street,  Rockford,  IL;  Ipsen  Industries, 

984  Ipsen  Road,  Cherry  Valley,  IL;  The 
Quaker  Oats  Company,  Merchandise 
Mart  Plaza,  Chicago,  IL  60654. 

MC 152019  (Sub-42TA).  filed 
December  4, 1980.  Applicant:  C.A.T. 
TRUCKING  INC.,  State  Hwys.  3  and  46 
W.,  P.O.  Box  487,  Greensburg,  IN  47240. 
Representative:  Robert  W.  Loser  II.  1101 
Chamber  of  Commerce  Bldg.,  320  N. 
Meridian  St.,  Indianapolis,  IN  46204. 
Contract;  Irregular:  General 
commodities  (except  classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission)  between 
points  in  the  U.S.,  under  continuing 
contractis)  with  Crown  Zellerbach 
Corporation  of  South  Glens  Falls,  NY. 
Supporting  shipper:  Crown  Zellerbach 
Corporation,  One  River  St.,  So.  Glens 
Falls.  NY  12801. 

MC  108223  (Sub-4-5),  filed  December 
4, 1980.  Applicant:  CENTURY- 
MERCURY  MOTOR  FREIGHT.  INC., 

P.O.  Box  43050,  St.  Paul,  MN  55164. 
Representative:  Warren  K.  Wahoske, 
P.O.  Box  43050,  St.  Paul,  MN  55164. 
Furnaces,  heating  equipment  and  parts 
and  accessories  between  St.  Paul,  MN, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  Supporting  shipper: 
Applied  Air  Systems,  2475  Doswell  Ave., 
St.  Paul.  MN  55108. 

MC  139482  (Sub-4-20TA),  filed 
December  4, 1980.  Applicant;  NEW  ULM 
FREIGHT  UNES,  INC.,  P.O.  Box  877, 
New  Ulm,  MN  56073.  Representative: 
Barry  M.  Bloedel,  P.O.  Box  877,  New 
Ulm,  MN  56073.  (1)  Hospital  supplies 
and  (2)  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  hospital  supplies, 
between  points  in  the  U.S.  (except  AK 
and  HI).  Restricted  to  the  facilities 
originating  at  or  terminating  at  the 
facilities  of  Medline  Industries,  Inc.  An 
underlying  ETA  seeks  120  days 
authority.. Supporting  shipper:  Medline 
.  Industries,  Inc.,  1825  Shermer, 
Northbrook,  IL  60062. 

MC  139482  (Sub-4-19TA),  filed 
December  3, 1980.  Applicant:  NEW  ULM 
FREIGHT  UNES.  INC..  P.O.  Box  877, 
New  Ulm,  MN  56073.  Representative: 
Barry  M.  Bloedel,  P.O.  Box  877,  New 
Ulm.  MN  56073.  (1)  Foodstuffs,  (2) 


materials,  supplies  and  equipment  used 
in  the  manufacture  and  distribution  of 
foodstuffs  (except  commodities  in  bulk), 
from  Chicago,  IL,  and  its  commercial 
zone  to  Arlington,  TX,  Atlanta,  GA, 
Baltimore,  MD,  Birmingham,  AL,  Boston, 
MA.  Buffalo.  NY,  Charlotte.  NC. 
Cincinnati,  OH,  Cleveland,  OH, 
Columbus,  OH,  Davenport,  lA,  Denver,  ' 
CO,  Des  Moines,  lA,  Detroit,  Ml,  Grand 
Rapids,  Ml,  Green  Bay,  WI,  Huntington, 
WV,  Jacksonville,  FL,  Jersey  City,  NJ, 
Kansas  City,  MO,  Los  Angeles,  CA, 
Memphis,  TN,  Milwaukee,  WI, 
Minneapolis,  MN,  Nashville,  TN,  New 
Orleans,  LA,  Omaha,  NE,  Pittsburgh,  PA, 
Portland,  OR,  St.  Louis,  MO,  Salt  Lake 
City,  UT  and  San  Francisco,  CA. 
Restricted  to  the  facilities  of  Tootsie 
Roll  Industries,  Inc.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Tootsie  Roll  Industries,  Inc., 

7401  S.  Cicero  Ave.,  Chicago,  IL  60629. 

MC  143630  (Sub-4-2TA).  filed 
December  3, 1980.  Applicant:  FLOYD  M. 
GRIEBEL,  SR.,  FLOYD  M.  GRIEBEL,  JR., 
and  WILUAM  GRIEBEL,  d.b.a. 
GRIEBEL'S  TRUCKING,  a  partnership, 
P.O.  Box  243,  Marengo,  IL  60152. 
Representative:  Robert  J.  Gill,  First 
Commercial  Bank  Bldg.,  410  Cortez  Rd. 
West,  Bradenton,  FL  33507.  Contract, 
irregular  such  commodities  as  are  dealt 
in  by  a  manufacturer  or  distributor  of 
road  construction  products  and  building 
materials,  except  commodities  in  bulk 
and  commodities  which  require  the  use 
of  specialized  equipment,  between  Elgin 
and  Hampshire,  IL  on  the  one  hand,  and, 
on  the  other  points  in  the  U.S.  under 
continuing  contract(s)  with  W.  R. 
Meadows,  Inc.  Supporting  shipper:  W.  R. 
Meadows,  Inc.,  P.O.  Box  543,  Mgin,  IL 
60120. 

MC  152322  (Sub-4-1),  filed  December 
4, 1980.  Applicant:  B&D  TRUCKING 
CORPORATION,  8730  Chesaning  Rd„ 
Chesaning,  ML  Representative:  David 
Earl  Tinker,  1000  Connecticut  Avenue, 
N.W.,  Suite  1200,  Washington,  D.C. 
20036.  Meats,  meat  products,  meat 
byproducts,  and,  commodities  dealt  in, 
bought,  and/or  distributed  by  Peet 
Packing  Company,  between  points  in 
the  U.S.  under  continuing  contract(s) 
with  Peet  Packing  Company  of 
Chesaning,  MI.  An  underlying  ETA 
seeks  120  days  authority.  Peet  Packing 
Company,  1100  N.  Line  Street, 
Chesaning,  MI  48616. 

MC  138420  (Sub-4-2TA),  filed 
December  4, 1980.  Applicant:  CHIZEK 
ELEVATOR  &  TRANSPORT,  INC., 

Route  1,  P.O.  Box  147,  Cleveland,  WI 
53063.  Representative:  Wayne  W. 
Wilson,  150  East  Gilman  St.,  Madison, 
WI  53703.  Such  commodities  as  are 
dealt  in  or  used  by  manufacturers. 


converters,  printers,  and  distributors  of 
paper  and  paper  products  (except 
commodities  in  bulk),  between  points  in 
OH  on  the  one  hand,  and,  on  the  other, 
points  in  WI.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shippers: 
Continental  Group,  Inc. — Continental 
Forest  Industries — Fiberdrum  Division, 
1200  Harger  Road,  Suite  Oak  Brook,  II 
60521;  Rhinelander  Paper  Company,  Inc., 
515  W.  Davenport  St.,  Rhinelander,  WI 
54501. 

MC  2277  (Sub-4-5),  filed  December  3, 
1980.  Applicant:  FRUTH  MOTOR 
TRUCK  SERVICE,  INC.,  720  Scheel 
Street,  P.O.  Box  992,  Belleville,  IL  62221. 
Representative:  Leslieann  G.  Maxey,  907 
South  Fourth  St.,  Springfield,  IL  62703. 
General  commodities  from  points  in  the 
State  of  NJ  to  the  facilities  of  WAL- 
MART  Corporation  at  Bentonville,  AK 
and  Searcy,  AK.  Supporting  shipper: 
WAL-MART  Corporation,  Bentonville, 
AK  72712. 

MC  105501  (Sub-4-5TA),  filed 
December  4, 1980.  Applicant: 

TERMINAL  WAREHOUSE  COMPANY, 
1851  Raddison  Road  N.E.,  Blaine,  MN 
55434.  Representative:  Joseph  J.  Dudley, 
Dudley  and  Smith,  W-1260  First 
National  Bank  Bldg.,  Saint  Paul,  MN 
55101.  General  Commodities  (except  in 
Bulk)  between  LA,  IL,  IN,  KS,  MI,  MN, 
MO,  ND,  NE,  OH,  MT,  CO,  SD,  WI. 
Restricted  to  trafiic  originating  at,  or 
destined  to  the  facilities  used  by  The 
Pillsbury  Company,  and  its  subsidiaries. 
Supporting  shipper  The  Pillsbury' 
Company,  608  Second  Ave.  South, 
Minneapolis,  MN  55402. 

MC  42537  (Sub-4-lTA),  filed 
December  4, 1980.  Aoplicant:  CASSENS 
TRANSPORT  COMPANY,  P.O.  Box  468, 
Edwardsville,  IL.  Representative: 

Donald  W.  Smith,  P.O.  Box  40248, ' 
Indianapolis,  IN  46240.  Motor  vehicles, 
from  Chicago,  IL  to  points  in  MN,  ND, 
and  SD.  Supporting  shipper 
Volkswagen  of  America,  Inc.,  Sylvan 
Avenue,  Englewood  Cliffs,  NJ  07632. 

MC  127079  (Sub-4-lTA),  filed 
December  5, 1980.  Applicant  G  &  M 
COACHES,  INC.,  1536  Fuller,  S.E., 

Grand  Rapids,  MI  49507.  Representative: 
Robert  E.  McFarland,  2855  Coolidge, 
Suite  201A,  Troy,  MI  48084.  Passengers 
and  their  baggage,  in  special  and 
charter  operations,  in  round-trip 
pleasure  and  sightseeing  tours, 
beginning  and  ending  at  points  in 
Oceana,  Newaygo,  Mecosta,  Isabella, 
Muskegon,  Montcalm,  Gratiot  Ionia, 
Kent,  Ottawa,  Mason,  Lake,  Osceola, 
Allegan  and  Barry  Counties,  MI,  and 
extending  to  points  in  the  U.S.  (except 
HI).  There  are  7  statements  of  support. 
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MC  116273  (Sub-4-6TA),  filed 
December  5, 1980.  Applicant:  D  &  L 
TRANSPORT,  INC.,  3800  Larami,  Cicero, 
IL  60650.  Representative:  William 
Lavery,  (same  as  applicant).  Castor  Oil 
in  bulk,  in  tank  vehicles,  from  New 
York,  NY  and  its  commercial  zone  to 
Dover,  OH.  Supporting  shipper:  Union 
Camp  Corporation,  1600  Valley  Road, 
Wayne,  NJ  07470. 

MC  133689  (Sub-4-53),  filed  December 

5. 1980.  Applicant:  OVERLAND 
EXPRESS.  INC.,  8651  Naples  St.  NE, 
Blaine,  MN  55434.  Representative: 

Robert  P.  Sack,  P.O.  Box  6010,  West  St. 
Paul,  MN  55118.  Such  merchandise  as  is 
dealt  in  by  wholesale,  retail  and  chain 
grocery  and  food  business  houses  and  in 
connection  therewith,  equipment, 
materials  and  supplies  used  in  the 
conduct  of  such  business  (except 
commodities  in  bulk)  between  points  in 
the  U.S.  in  and  east  of  ND,  SD,  NE,  KS, 
OK,  and  TX,  restricted  to  the  shipments 
originating  at  or  destined  to  the  TOPCO 
Associates  and/or  its  members. 
Supporting  shipper:  Topco  Associates, 
Inc.,  7711  Gross  Point  Road,  Skokie,  IL 
60077. 

MC  133689  (Sub-4-54TA).  filed 
December  5, 1980.  Applicant: 
OVERLAND  EXPRESS.  INC.,  8651 
Naples  St.  NE,  Blaine,  MN  55434. 
Representative:  Robert  P.  Sack,  P.O.  Box 
6010,  West  St.  Paul,  MN  55118.  General 
commodities  (except  Classes  A  and  B 
explosives,  household  and  commodities 
in  bulk),  from  the  facilities  of  The 
Charter  Oaks  Shippers  Cooperative 
Association  at  West  Haven,  CT  to 
points  in  and  east  of  ND,  SD,  NE,  KS, 
MO,  AR,  and  LA.  Supporting  shipper: 
The  Charter  Oaks  Shippers  Cooperative 
Association,  Berlin,  CT. 

MC  69833  (Sub-4-12),  filed  December 

4. 1980.  Applicant:  ASSQCIATED 
TRUCK  LINES,  INC.,  200  Monroe 
Avenue,  NW — 6th  Floor,  Grand  Rapids, 
MI  49503.  Representative:  Harry  Pohlad 
(same  address  as  applicant).  Common, 
regular;  General  Commodities  (except 
those  of  unusual  value,  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk;  and  those  requiring  special 
equipment),  serving  the  points  of 
Midland,  MI,  and  Mt.  Pleasant,  MI,  as 
off-route  points  in  connection  with 
carrier’s  authorized  regular  route 
operations.  Underlying  ETA  seeks  120 
days  authority.  There  are  eight 
supporting  shippers. 

MC  103993  (Sub-4-25TA).  filed 
December  3, 1980.  Applicant:  MORGAN 
DRIVE-AWAY,  INC.,  28651  U.S.  20 
West,  Elkhart,  IN  46515.  Representative: 
James  B.  Buda  (address  same  as 
applicant).  Motor  Vehicles  between 


Walworth  County,  WI,  on  the  one  hand, 
and  on  the  other  points  in  and  east  of 
MT,  WY,  CO,  and  NM.  Supporting 
shipper:  Leisure  Recreational  Products, 
Geneva,  WI  53147. 

MC  133566  (Sub-4-12TA),  filed 
December  4, 1980.  Applicant: 
GANGLOFF  &  DOWNHAM 
TRUCKING,  P.O,  Box  479,  Logansport, 

IN  46947.  Representative:  Daniel  O. 
Hands,  Suite  200,  205  W.  Touhy  Av., 

Park  Ridge,  IL  60068.  Packaging 
materials  and  paperboard  cartons, 
between  Bow,  NH,  on  the  one  hand, 
and,  on  the  other,  points  in  the  US 
(except  AK  and  HI).  Supporting  shipper: 
Universal  Packaging  Corporation,  P.O. 
Box  918,  Concord,  NH  03301. 

MC  152996  (Sub-4-1),  filed  December 

4, 1980.  Applicant:  B&I  TRUCKING, 

INC.,  1509  No.  Main,  Georgetown,  IL 
61846.  Representative:  Robert  T.  Lawley, 
300  Reisch  Bldg.,  Springfield,  IL  62701. 
Contract,  Irregular:  Personal  care, 
health,  drug  and  grooming  products,  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
said  commodities,  between  points  in  the 
U.S.,  under  continuing  contracts  with 
A.T.L,  Inc.  An  underlying  E/T/A  seeks 
120  days  authority.  Supporting  shipper: 
A.T.L,  Inc.,  800  So.  Gilbert,  Danville,  IL 
61832. 

MC  139994  (Sub-4-lTA),  filed 
December  4, 1980.  Applicant:  JIM  AND 
BOB  STENCEL  d.b.a.  STENCEL 
TRUCKING,  Box  321,  Minnesota  Lake, 
MN  56058.  Representative:  William  J. 
Gambucci,  Suite  M-20,  400  Marquette 
Ave.,  Minneapolis,  MN  55401.  Animal 
pelts,  from  Denver,  CO;  Sioux  Falls,  SD; 
Albert  Lea,  MN;  Chicago,  IL;  Detroit,  MI; 
Boston,  MA;  New  York,  NY  and  San 
Angelo,  TX,  to  Camden,  ME; 
Gloversville,  NY;  San  Antonio  and  Ft. 
Worth,  TX;  Denver  and  Eaton,  CO; 
Albert  Lea,  MN;  Los  Angeles,  CA,  and 
Winchester,  NH.  A  corresponding  ETA 
seeks  120  days  authority.  Supporting 
shippers;  Southern  Wool  and  Skin 
Company,  Box  7266,  San  Antonio,  TX 
78207,  Wilson  Foods  Corp.,  4545  North 
Lincoln  Blvd.,  Oklahoma  City,  OK  73105; 
Deifik  Trading  Corporation,  Box  2524, 
Fort  Worth,  TX  76113. 

MCT38824  (Sub-4^TA),  filed 
December  4, 1980.  Applicant:  REDWAY 
CARRIERS,  INC.,  P.O.  Box  104, 
Waukegan,  IL  60085.  Representative: 
Paul  J.  Maton,  10  S.  LaSalle  St.,  Rm. 

1620,  Chicago,  IL  60603.  Contract, 
irregular:  Glass  containers,  from 
Burlington,  WI  to  Eau  Claire,  WI,  under 
continuing  contract  with  Eau  Claire 
Packing  Company.  Supporting  shipper: 
Eau  Claire  Packing  Company,  7600  Lynn 
St.,  Eau  Claire,  WI  49111. 


MC  138824  (Sub-4-4TA).  filed 
December  4, 1980.  Applicant:  REDWAY 
CARRIERS.  INC.,  P.O.  Box  104, 
Waukegan,  IL  60085.  Representative; 

Paul  J.  Maton,  10  S.  LaSalle  St.,  Rm. 

1620,  Chicago,  IL  60603,  Contract, 
irregular;  (1)  Wood  doors,  from 
Plymouth,  IN  to  points  in  IL,  KY,  MI, 

OH.  WI,  MN,  MO,  NE.  ND  and  SD;  and 
(2)  hardboard  door  skins,  from 
Plymouth,  IN  to  Sunbury,  PA,  under 
continuing  contract  with  Young  Door 
Company.  Supporting  shipper:  Young 
Door  Company,  P.O.  Box  700,  Plymouth, 
IN  46563. 

MC  138824  (Sub-4-^TA).  filed 
December  4, 1980.  Applicant:  REDWAY 
CARRIERS,  INC.,  P.O.  Box  104, 
Waukegan,  IL  60085.  Representative: 

Paul  J.  Maton,  10  S.  LaSalle  St.,  Rm. 

1620,  Chicago,  IL  60603.  Contract, 
irregular;  Automotive  supplies,  spring 
assemblies,  cushions  and  backs,  from 
Vincennes,  IN  to  the  facilities  of 
American  Motors  Corp.  at  Detroit,  MI, 
under  continuing  contracts  with  Hoover 
Universal,  Supporting  shipper:  Hoover 
Universal,  2525  W.  6th  St.,  Vincennes, 

IN  47591. 

MC  152978  (Sub-4-lTA),  filed 
December  3, 1980.  Applicant:  GEORGE 
L.  POWELL,  356  Dale  Rd.,  Beaverton,  MI 
48612.  Representative:  Edward 
Malinzak,  900  Old  Kent  Bldg.  Grand 
Rapids,  MI  49503.  Contract;  Irregular: 
General  commodities  (except  in  bulk) 
between  points  in  CA,  IL  and  MI,  under 
a  continuing  contract  with  Michigan 
Maple  Block  Company.  Supporting 
shipper:  Michigan  Maple  Block 
Company,  P.O.  Box  245,  Petoskey,  Ml 
49770. 

MC  136635  (Sub-4-12TA),  filed 
December  5, 1980.  Applicant: 
UNIVERSAL  CARTAGE,  INC.,  640  W. 
Ireland  Road,  South  Bend,  IN  46680. 
Representative:  Donald  W.  Smith,  P.O. 
Box  40248,  Indianapolis,  IN  46240.  Iron 
and  steel  articles  between  the  facilities 
of  Jones  &  Laughlin  Steel  Corporation  at 
Indianapolis,  IN,  on  the  one  hand,  and, 
on  the  other,  points  in  CA,  AZ,  OR,  and 
WA.  Supporting  shipper:  Jones  & 
Laughlin  Steel  Corporation,  2301  S.  Holt 
Road,  Indianapolis,  IN  46241. 

MC  152935  (Sub-4-lTA),  filed 
December,  5, 1980.  Applicant:  HILL-ROM 
COMPANY,  INC.,  Highway  46. 
Batesville,  IN  47006.  Representative: 
Edward  F.  Schiff,  1333  New  Hampshire 
Avenue,  Suite  400,  Washington,  DC 
20036.  Complete  waterbedding  such  as 
bedsheets,  pillowcases,  comforters, 
bedspreads,  mattress  pads  and  other 
such  bedding  used  for  waterbeds  from 
Lake  Havasu  City,  AZ  to  points  in 
Bristol,  WI;  Houston,  TX;  Memphis,  TN; 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices 


86573 


Nashville,  TN:  Greeley,  CO;  Dallas,  TX; 
and  Chicago,  IL  under  continuing 
contract(s)  with  Hydro-Dynamics,  Inc. 
Supporting  shipper:  Hydro-Dynamics, 
Inc.,  2000  Industrial  Blvd,  Lake  Havasu 
City,  AZ  86403. 

MC  145703  (Sub-4-lTA),  filed 
December  3, 1980.  Applicant:  FRL 
TRANSPORTATION,  INC.,  96  Doty 
Street,  Fond  du  Lac,  WI  54935. 
Representative:  James  Kiepke,  96  Doty 
Street,  Fond  du  Lac,  WI  54935.  Contract; 
Irregular:  (1)  Doors,  windows,  materials, 
equipment,  and  supplies  used  or  useful 
in  the  manufacture,  sale,  or  distribution 
from  Fond  du  Lac  County,  WI,  to  points 
in  the  U.S.  (except  AK  and  HI). 
Restricted  to  service  performed  under  a 
continuing  contract(s]  with  The 
Combination  Door  Company.  Supporting 
shipper:  The  Combination  Door 
Company,  1000  Morris  Street,  Fond  du 
Lac,  WI. 

MC  142059  (Sub-4-12TA).  filed 
December  3, 1980.  Applicant: 
CARDINAL  TRANSPORT,  INC.,  P.O 
Box  911,  Joliet,  IL  60434.  Representative: 
Jack  Riley  (same  address  as  applicant). 
Adhesives  in  packages  from  Paxton,  IL 
to  points  in  the  U.S.  (except  AK  and  HI). 
Supporting  shipper:  Krause  Milling  Co., 
P.O.  Box  1156,  Milwaukee,  WI  53201. 

MC  152756  (Sub-4-lTA),  filed 
November  28, 1980.  Applicant:  A.F. 
TRUCKING,  LTD.,  P.O.  Box  346, 
Grndthal,  Manitoba,  Canada  Roa  oRo. 
Representative:  Richard  P.  Anderson, 
502  First  National  Bank  Bldg.,  Fargo,  ND 
58126.  Contract;  irregular:  (1)  Cat  litter, 
from  Mounds,  IL,  to  ports  of  entry 
between  the  U.S.  and  Canada  at 
Pembina,  ND  and  Noyes  and  Warroad, 
MN;  (2)  coffee  creamer  from  Huntley,  IL 
to  ports  of  entry  between  the  U.S.  and 
Canada  at  Pembina,  ND  and  Noyes  and 
Warroad,  MN;  (3)  rice,  from  Crowley, 
LA  to  ports  of  entry  between  the  U.S. 
and  Canada  at  Pembina,  ND  and  Noyes 
and  Warroad,  MN,  under  contract  with 
Westfair  Foods,  Ltd.,  of  Winnipeg, 
Manitoba,  Canada.  A  120  day  ETA  has 
been  filed.  Supporting  shipper:  Westfair 
Foods,  Ltd.,  101  Weston  St,  Winnipeg, 
Manitoba,  Canada  R3C  281. 

MC  152936  (Sub-4-1),  filed  December 
I;  3, 1980.  Applicant:  ADIA 
I  CORPORATION,  13101  South  Torrence 

I  Ave.,  Chicago,  IL  60633.  Representative: 

F  Daniel  C.  Sullivan,  10  S.  LaSalle  St., 
Suite  1600,  Chicago,  IL  60603.  Motor 
vehicles,  between  points  in  IL,  IN,  MI, 
OH,  and  WI,  on  the  one  hand,  and,  on 
the  other,  points  in  OR  and  WA.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Mazda 
Motors  of  America  (Central),  Inc.,  3040 
East  Ana  Street,  Compton,  CA.  90221. 


MC  150798  (Sub-4-3),  filed  December 
2. 1980.  Applicant:  CKR  TRANSPORT. 
LTD.,  P.O.  Box  599,  Elmhurst.  IL  60126. 
Representative:  D.  R.  Beeler,  1261 
Columbia  Ave.,  Franklin,  TN  37064. 
Chemcials,  drugs,  toilet  preparations, 
health  care  items,  foodstuffs,  and 
materials  and  supplies  used  in  the 
manufacture  of  the  aforementioned 
between  the  facilities  of  Alberto-Culver 
Company  at  Melrose  Park,  IL;  Buffalo, 
NY;  Fredonia,  NY;  and  Milltown,  NJ  on 
the  one  hand  and  points  in  MO,  NE,  CO, 
KS,  VA,  NV,  WA,  CA,  OR.  MA,  NY.  MD. 
GA,  and  PA  on  the  other.  Supporting 
shipper:  Alberto-Culver  Company,  2525 
Armitage  Avenue,  Chicago,  IL  60160. 

MC  55896  (Sub-4-lOTA),  filed 
December  2, 1980.  Applicant:  R-W 
SERVICE  SYSTEM.  INC.,  20225 
Goddard  Road,  Taylor,  MI  48180. 
Representative:  George  E.  Batty  (same 
address  as  applicant).  Glassware, 
components,  color  TV  picture  tubes 
(referred  to  as  face  plates  and  funnels), 
from  Bluffton,  IN  to  Chicago,  IL  and  its 
Commercial  Zone.  Supporting  shipper: 
Rauland  Division,  Zenith  Radio 
Corporation,  2407  W.  North  Avenue, 
Melrose  Park,  IL  60160. 

MC  51146  (Sub-4-57TA).  filed 
December  2, 1980.  Applicant: 
SCHNEIDER  TRANSPORT,  INC.,  P.O. 
Box  2298,  Green  Bay,  WI  54306. 
Representative:  Matthew  J.  Reid  (same 
address  as  applicant).  General 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
Classes  A  and  B  explosives)  from 
Northfield,  IL  to  St.  Paul,  MN; 
Chattanooga,  TN;  and  Jacksonville,  FL, 
restricted  to  traffic  originating  at  or 
destined  to  the  facilities  of  Foremost- 
McKesson,  Inc.  Supporting  shipper: 
Foremost-McKesson,  Inc.,  One  Post  St., 
Crocker  Plaza,  San  Francisco,  CA  94104. 

MC  120184  (Sub-4-3TA),  filed 
December  2, 1980.  Applicant:  PEP  LINES 
TRUCKING  CO.,  32600  Dequindre  Road, 
Warren,  MI  48092.  Representative:  J.  A. 
Kundtz,  1100  National  City  Bank  Bldg., 
Cleveland,  OH  44114.  Motor  vehicle 
parts,  between  points  in  Wayne  County, 
MI,  on  the  one  hand,  and,  on  the  other, 
points  in  the  Lower  Peninsula  of  MI. 
Supporting  shipper:  Ford  Motor 
Company,  One  Parklane  Blvd.,  200 
Parkland  Twrs.  East,  Dearborn,  MI 
48126. 

THE  FOLLOWING  APPLICATIONS 
WERE  FILED  IN  REGION  5.  SEND  - 
PROTESTS  TO:  CONSUMER 
ASSISTANCE  CENTER,  INTERSTATE 
COMMERCE  COMMISSION.  P.O.  BOX 
17150,  FORT  WORTH.  TX  76102. 

MC  5227  (Sub-5-12TA),  filed 
December  9, 1980.  Applicant:  ECKLEY 


TRUCKING.  INC.,  P.O.  Box  201,  Mead. 

NE  68041.  Applicant’s  representative:  A. 

J.  Swanson,  Quaintance  &  Swanson, 

P.O.  Box  1103,  226  N.  Phillips  Avenue. 
Sioux  Falls,  SD  57101.  (1)  Irrigation 
equipment  and  manufactured  metal 
articles,  from  Platte  County,  NE  to 
points  in  GA,  AL.  NC.  SC.  LA.  TX.  OK. 
AR,  OR,  WA,  ID,  WY,  MT.  ND.  SD.  lA. 
MN.  WI,  MI.  KS.  MO.  IL,  IN.  and  VA 
and  (2)  materials  and  supplies  used  in 
the  manufacture  or  distribution  of 
commodities  named  in  (1)  above,  from 
Alton  and  Quincy,  IL;  St.  Paul, 
Minneapolis,  MN;  Sioux  City  and 
Davenport,  lA;  Philadelphia,  MS;  Los 
Angeles,  CA;  Beloit,  WI;  Macon,  GA; 
Pueblo,  CO;  Kansas  City,  MO; 
Birmingham,  AL;  and  Sinking  Springs, 

PA;  and  points  in  their  respective 
commercial  zones,  to  Platte  County,  NE. 
Supporting  shipper:  Lindsay 
Manufacturing  Company,  Inc.,  Box  156, 
Lindsay,  NE  68601. 

MC  11592  (Sub-5-6TA).  filed 
December  9, 1980.  Applicant:  BEST 
REFRIGERATED  EXPRESS.  INC.,  P.O. 
Box  7365,  824  Livestock  Exchange  Bldg., 
Omaha,  NE  68107.  Representative:  F.  E. 
Myers,  P.O.  Box  7365,  Omaha,  NE  68107. 
Meats,  meat  products,  meat  by-products 
and  articles  distributed  by  meat  packing 
houses,  as  defined  in  Sections  A  and  C 
of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766 
(except  commodities  and  hides  in  bulk, 
in  tank  vehicles).  From  Hillsborough 
County  in  FL  to  points  in  GA,  AL,  LA, 
AR,  MS,  TN,  KY  and  OH.  Supporting 
shipper:  Lykes  Bros.  Meat  Company, 

P.O.  Box  518,  Plant  City,  FL  33566. 

MC  114211  (Sub-5-22TA).  filed 
December  10, 1980.  Applicant:  WARREN 
TRANSPORT.  INC.,  P.O.  Box  420, 
Waterloo,  lA  50704.  Representative; 
Adelor  J.  Warren,  P.O.  Box  420, 
Waterloo,  lA  50704.  General 
commodities  (except  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI).  Restriction:  Restricted  to 
traffic  originating  at  or  destined  to  the 
facilities  of  or  used  by  Ardan,  Inc., 
Supporting  shipper:  Ardan.  Inc.,  2320 
Euclid  Avenue,  Des  Moines,  LA  50310. 

MC  114211  (Sub-5-23TA),  filed 
December  10, 1980.  Applicant:  WARREN 
TRANSPORT.  INC.,  P.O.  Box  420, 
Waterloo,  lA  50704.  Representative: 
Adelor  J.  Warren,  P.O.  Box  420, 
Waterloo,  lA  50704.  Such  commodities 
as  are  dealt  in  or  used  by  manufacturers 
and  distributors  of  clay  products,  from 
Henderson,  TX,  to  points  in  LA,  IL.  MN, 
and  NE.  Supporting  shipper:  United 
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Brick  and  Tile.  P.O.  Box  654,  Des 
Moines,  lA  50303. 

MC  114211  (Sub-5-24TA),  filed 
December  10, 1980.  Applicant:  WARREN 
TRANSPORT.  INC.,  P.O.  Box  420, 
Waterloo,  lA  50704.  Representative: 
Adelor  J.  Warren.  P.O.  Box  420, 

Waterloo,  lA  50704.  General 
commodities  (except  Classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission),  betweeri 
points  in  the  U.S.  Restriction:  Restricted 
to  the  transportation  of  shipments  from, 
to  or  between  the  facilities  of  or  used  by 
Northwestern  Bell  Telephone  Co.,  Inc., 
or  its  affiliates.  Supporting  shipper: 
Northwestern  Bell  Telephone  Co.,  Inc., 
312  South  Cliff  Avenue,  Sioux  Falls,  SD 
57103. 

MC  135797  (Sub-5-89TA),  filed 
December  10, 1980.  Applicant:  J.  B. 

HUNT  TRANSPORT,  INC.,  P.O.  Box  130, 
Lowell,  AR  72745.  Representative:  Paul 
R.  Bergant,  Esq.  (address  same  as 
applicant).  (1)  Filters,  filter  parts  and 
water  purifying  compounds  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture  of  (1)  above, 
between  OK  and  points  in  the  U.S. 
(excpet  AK  and  HI).  Supporting  shipper: 
Perry  Filters,  6420  So.  Air  Depot, 
Oklahoma  City,  OK  73115. 

MC  135797  (Sub-5-90TA).  filed 
December  12, 1980.  Applicant: ).  B. 

HUNT  TRANSPORT,  INC.,  P.O.  Box  130, 
Lowell,  AR  72745.  Representative:  Paul 
R.  Bergant,  Esq.  (address  same  as 
applicant).  Such  commodities  as  are 
dealt  in  by  wholesale  and  retail 
discount,  variety  and  department  stores, 
between  points  in  the  U.S.  (except  AK 
and  HI).  Restricted  to  trafHc  moving  for 
the  account  of  E.  S.  Originals. 

Supporting  shipper:  E.  Sr  Originals,  Inc., 
20  W.  33rd  Street,  New  York,  NY  10001. 

MC  144510  (Sub-5-2TA).  filed 
December  10, 1980.  Applicant:  JERRY  ). 
KOBS,  INC.,  131  Bridge  Court,  Sgt.  Bluff, 
lA  51054.  Representative:  Edward  A. 
O’Donnell.  1004  29th  Street.  Sioux  City, 

I A  51104.  Non-Exempt  Food  or  Kindred 
Products,  as  described  in  Item  20  of  the 
STCC  Tariff  From  Plymouth  and 
Woodbury  Ctys,  lA,  To  points  in  CT, 

DC.  DE,  MA.  MD.  ME.  NH.  NJ.  NY,  PA, 
RI.  VA.  VT.  WV. 

MC  150008  (Sub-5-3TA).  filed 
December  9, 1980.  Applicant:  KUELLA, 
INCORPORATED,  a  Missouri 
corporation.  Route  2,  King  City,  MO 
64463.  Representative:  Lee  Reeder, 
Michael  A,  Knepper,  1221  Baltimore 
Avenue,  Suite  310,  Kansas  City,  MO 
64105.  Contract:  irregular:  Grass  seed 
and  fertilizer  products  between  points 
in  the  U.S.  except  AK  and  HI,  under 
continuing  contracts  with  Roll’n  Grown 
Lawns,  a  Division  of  Memorial  Heritage, 


Inc.,  Kansas  City,  MO.  Supporting 
shipper:  Roll'n  Grow  Lawns,  3125 
Wyandotte,  Kansas  City,  MO  64111. 

MC  152021  (Sub-5-lOTA).  filed 
December  9, 1980.  Applicant:  IMP  ALA 
TRANSPORTATION  SERVICES.  INC., 
P.O.  Box  678,  Irving,  TX  75060. 
Representative:  Larry  P.  Cardin  (same 
as  applicant).  Contract;  irregular:  Iron 
and  Steel  Articles,  NOI  (A)  between 
Dallas,  TX  and  all  points  in  the 
continental  U.S.  under  contract  with 
Church  and  Clark,  Inc.,  (B)  between 
Lewisville,  TX  and  all  points  in  the 
continental  U.S.  under  contract  with 
Metal  Art  Stud,  Inc.  Supporting  shippers: 
(A)  Church  and  Clark  Inc.,  13561  Denton 
Drive,  Dallas,  TX  75234.  (B)  Metal  Art 
Stud  Inc.,  208  Railroad  Rd.,  Lewisville, 

TX  75067. 

MC  152764  (Sub-5-lTA),  filed 
December  10, 1980.  Applicant:  L.  V.  L. 
INC.,  P.O.  Box  762,  Jacksonville,  AR 
72076.  Representative:  Richard  L. 

Vassar,  President,  L.  V.  L.,  Inc.,  P.O.  Box 
762,  Jacksonville,  AR  72076.  Household 
appliances,  parts  and  accessories  for 
household  appliances,  TV  sets, 
recorders  (tape  or  wire)  parts  and 
accessories  for  recorders,  and  materials 
and  supplies  used  in  the  manufacture 
and  distribution  of  all  the  above  (except 
in  bulk)  between  Pulaski  County,  AR  on 
the  one  hand  and,  on  the  other,  points  in 
LA,  MS,  NM,  OK,  and  TX.  Supporting  . 
shipper:  Michael  A.  Roan,  Supervisor- 
Transportation  Services,  General 
Electric  Company,  6901  Lindsey  Road, 
Little  Rock,  AR  72206. 

MC  153010  (Sub-5-lTA).  filed 
December  10, 1980.  Applicant:  HEAVY 
HAULING.  INC.,  1100  West  Grand. 
Salina,  KS  67401.  Representative:  Clyde 
N.  Christey,  KS  Credit  Union  Bldg.,  1010 
Tyler,  Suite  llOL,  Topeka,  KS  66612. 
Contract:  irregular  Iron  and  steel 
articles  (Part  1)  between  the  Denver,  CO 
Commercial  zone  and  points  in  WY,  KS, 
NE,  TX  and  MT.  (Part  2)  between  points 
in  Wyandotte  County,  KS  and  points  in 
NE.  OK.  TX.  MO.  CO  and  the 
commercial  zone  of  Salt  Lake  City.  UT. 
(Part  3)  from  points  in  TX,  IL,  NE  and  lA 
to  points  in  KS.  CO,  MO.  NE.  WY,  MT 
and  OK.  (Part  4)  between  the 
commercial  zone  of  Salt  Lake  City,  UT 
and  Wyandotte  County,  KS.  Supporting 
shipper:  Brown-Strauss  Corp.,  a  division 
of  Azcon,  12075  E.  45th  Ave.,  Denver, 

CO  80239.  Brown-Strauss  Corp.,  14th  & 
Osage  Ave.,  Kansas  City,  KS. 

MC  153061  (Sub-5-lTA),  filed 
December  9, 1980.  Applicant:  JAMES  A. 
SCHENKER  d.b.a.  MERCHANTS 
DELIVERY  SERVICE,  1901  Hawthorne 
Street,  Dubuque,  lA  52001. 
Representative:  Carl  E.  Munson,  469 
Fischer  Building,  Dubuque,  lA  52001. 


General  commodities  (except  classes  A 
and  B  explosives),  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those 
requiring  special  equipment,  between 
points  in  Carroll  and  Jo  Davies  Counties, 
IL;  Dubuque  County,  lA;  and  Grant,  lA 
and  Lafayette  Counties,  WI.  Restriction: 
Restricted  to  shipments  having  no  single 
articles  or  package  weighing  in  excess 
of  100  pounds,  and  which  have  a  total 
weight  of  500  pounds  or  less  per 
shipment.  Supporting  shippers:  19. 

MC  153067  (Sub-5-lTA).  filed 
December  10, 1980.  Applicant:  BILL 
LUTZ  and  JOHN  COPELAND  d.b.a.  J&B 
TRUCKING.  301  N.  Main  Street. 
Springfield,  MO  65806.  Representative: 
Bruce  McCurry,  Dickey,  Allemann  & 
McCurry,  910  Plaza  Towers,  Springfield, 
MO  65804.  General  commodities  except 
commodities  in  bulk,  household  goods, 
commodities  of  unusual  value, 
commodities  requiring  special 
equipment  or  commodities  injurious  or 
contaminating  to  other  freight 
(restricted  to  shipments  having  a  prior 
or  subsequent  movement  by  rail) 
between  Springfield,  MO  on  the  one 
hand  and  points  in  AR  and  MO  within 
100  miles  of  Springfield,  MO  on  the 
other  hand.  Supporting  shipper:  Teters 
Floral  Products  Co.,  Inc.,  1425  South 
Lillian,  Bolivar,  MO  65613;  Marcaro 
International,  INc.,  6200  North  Hiawatha 
Avenue,  Chicago,  IL  60646. 

MC  153079  (Sub-5^1TA),  filed 
December  10. 1980.  Applicant:  INTER- 
AMERICAN  EXPORT  IMPORT  CO.. 
INC.,  Johnson  Blvd.,  Ind.  Park,  Del  Rio, 
TX  78840.  Representative:  Severino 
Sanchez  Jr.,  106  Hermosa,  Del  Rio,  TX 
78840.  Industrial  equipment,  agricultural 
implements,  tractors  components  and 
complete  units.  From  IL,  KY,  OH,  IN, 

TX,  and  MS,  to  the  Mexican  points  of 
entry  of  Laredo,  Eagle  Pass,  Del  Rio,  El 
Paso  and  Brownsville,  TX,  Nogalez,  AZ. 
Suporting  shipper:  International 
Harvester  Mexico  S.A..  Apartado  Postal 
131,  Saltillo,  Coahuila,  Mexico. 

MC  153080  (Sub-5-lTA),  filed 
December  10, 1980.  Applicant: 
FREEDOM  TRUCKING.  INC.,  P.O.  Box 
68,  Nowata,  OK  74048.  Representative: 
Larry  D.  Douglas,  P.O.  Box  711, 
Springdale,  AR  72764.  Contract; 
irregular:  Restaurant  equipment  and 
products  used  in  the  manufacturing 
/Aereo/ between  points  in  El  Paso,  TX, 
Jacksonville,  AL,  St.  Louis,  MO,  Los 
Angeles,  CA  and  Philadelphia,  PA  on 
the  one  hand  and,  on  the  other,  points  in 
the  U.S.  Supporting  shipper:  Falcon 
F*roducts,  Inc.,  9387  Dielman  Industrial 
Drive,  St.  Louis,  MO  63132. 

MC  153080  (Sub-5-2TA),  filed 
December  12, 1980.  Applicant: 
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FREEDOM  TRUCKING,  INC.,  P.O.  Box 
68, 125  Vinita  Road,  Nowata,  OK  74048. 
Representative:  Larry  D.  Douglas,  P.O. 

Box  711, 135  E.  Emma,  Springdale,  AR 
72764.  Contract;  Irregular:  Frozen  meats 
from  points  in  lA,  NE,  WI,  MN,  IL,  IN, 

CA,  and  MO  to  the  State  of  TX  under 
contract  for  Agri-Energy  Enterprises, 

Inc.  Supporting  shipper:  Agri-Energy 
Enterprises,  Inc.,  8918  Tesoro,  Suite  320, 
San  Antonio,  TX  78217. 

MC  200  (Sub-5-69TA),  filed  December 
12, 1980.  Applicant:  RISS 
INTERNATIONAL  CORPORATION,  - 
P.O.  Box  100,  215  W.  Pershing  Road, 
Kansas  City,  MO  64141.  Representative: 

H.  Lynn  Davis  (same  as  applicant). 
General  commodities,  (except 
household  goods  as  defined  by  the 
Commission,  and  classes  A  and  B 
explosives),  between  Chicago,  IL  and 
Flint,  MI.  Supporting  shipper:  J.C. 

Penney  Co.,  Inc.,  1301  Avenue  of  the 
Americas,  NYC,  NY  10019. 

MC  200  {Sub-5-70TA),  filed  December 
12, 1980.  Applicant:  RISS 
INTERNATIONAL  CORPORATION, 

P.O.  Box  100,  215  W.  Pershing  Road, 
Kansas  City,  MO  64141.  Representative: 
H.  Lynn  Davis  (same  as  applicant). 
Lumber  products  (hardwood  lumber, 
gunstock  blanks,  and  walnut  products), 
between  St.  Joseph,  MO,  on  the  one 
hand,  and,  on  the  other,  Ilion,  NY. 
Restricted  to  shipments  originating  at  or 
destined  to  facilities  used  by  Iowa 
Missouri  Walnut,  its  affiliates,  suppliers, 
or  vendors.  Supporting  shipper:  Iowa 
Missouri  Walnut.  2801  South  2nd,  St. 
Joseph,  MO  64503. 

MC  18080  (Sub-5-lTA).  filed 
December  12. 1980.  Applicant:  CONLEY 
TRUCK  UNE,  INC.,  P.O.  Box  313,  Wood 
River,  NE  68883.  Representative:  John  K. 
Walker,  P.O.  Box  313,  Wood  River,  NE 
68883.  Aluminum  and  plastic  pipe; 
irrigation  pipe  and  irrigation  systems, 
and  related  articles;  grain  storage  and 
grain  drying  equipment,  grain  augers 
and  conveyors  and  related  articles;  iron, 
steel,  and  aluminum  articles.  Between 
points  in  the  State  of  NE  on  the  one 
hand,  and  on  the  other,  points  in  the 
U.S.,  except  AK  aiid  HI.  Supporting 
shippers:  Heinzman  Mfg.,  Co.,  West 
Highway  30  Grand  Island,  NE  68801,  and 
Top  Flite  Corp.  West  Highway  34 
Aurora,  NE  6^18. 

MC  29910  (Sub-5-70TA).  filed 
December  12, 1980.  Applicant:  ABF 
Freight  System,  Inc.,  301  South  Eleventh 
Street,  Fort  Smith,  AR  72901. 
Representative:  Joseph  K.  Reber 
(address  same  as  applicant).  Common; 
regular:  General  commodities  (except 
those  of  unusual  value.  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in  bulk 


and  those  requiring  special  equipment), 
between  Shreveport,  LA  and  Dallas,  TX, 
over  U.S.  Hwy  80,  serving  all 
intermediate  points.  Supporting  shipper: 
There  are  nine  supporting  shippers. 
Applicant  intends  to  tack  and  interline. 

MC  41116  (Sub-5-29TA).  filed 
December  12, 1980.  Applicant: 
FOGLEMAN  TRUCK  LINE,  INC.,  P.O. 

Box  1504,  Crowley,  LA  70526. 
Representative:  Byron  Fogleman,  P.O. 

Box  1504,  Crowley,  LA  70526.  Contract; 
irregular:  General  commodities  (except 
household  goods  and  class  A  and  B 
explosives),  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Boise  Cascade 
Corporation.  Supporting  shipper:  Boise 
Cascade  Corporation,  Assistant 
Manager — ^Transportation,  Cost  and 
Analysis,  P.O.  Box  7747,  Boise,  lA  83707. 

MC  58902  (Sub-5-2TAJ.  filed 
December  12, 1980.  Applicant:  MANLEY 
TRUCK  LINE,  INC.,  P.O.  Box  1575  SSS, 
Springfield,  MO  65806.  Representative: 
Frank  W.  Taylor,  Jr.,  1221  Baltimore 
Ave.,  Suite  600,  Kansas  City,  MO  64105. 
Common;  regular:  General  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  Classes  A  and  B 
explosives),  between  Joplin,  MO  and 
Fort  Smith,  AR,  serving  no  intermediate 
points  by  operating  from  Joplin  over  U.S. 
Hwy  71  to  Fort  Smith,  and  return  over 
the  same  route.  Applicant  proposes  to 
serve  the  commercial  zones  of  Joplin. 
MO  and  Fort  Smith,  AR  and  proposes  to 
tack  at  Joplin,  MO  and  to  interline. 

There  are  22  supporting  shippers. 

MC  102567  (Sub-5-16TA).  filed 
December  12, 1980.  Applicant;  McNAIR 
TRANSPORT,  INC.,  4295  Meadow  Lane, 
Bossier  City,  LA  71111.  Representative: 
Mr.  Joe  C.  Day,  Vice  President — ^Traffic, 
13403  Northw’est  Hwy.,  Suite  130, 
Houston,  TX  77040.  Sodium 
Hydrosulfide,  in  bulk,  in  tank  vehicles, 
from  Big  Lake,  TX  and  Wynnewood, 

OK,  to  all  points  in  FL.  Supporting 
shipper:  T  &  T  Chemical,  P.O.  Box  782, 

El  Dorado,  AR  71730. 

MC  11117a(Sub-5-8TA).  filed 
December  12, 1980.  Applicant: 
WHEEUNG  PIPE  UNE,  INC.,  301  N. 
Washington,  El  Dorado,  AR  71730. 
Representative:  Dennis  Ledet  (same 
address  as  applicant).  Hazardous 
Waste,  between  El  Dorado,  AR  and 
points  in  the  U.S.  Supporting  shipper: 
Ensco,  Inc.,  P.O.  Box  1975,  El  Dorado, 
AR  71730. 

MC  111401  (Sub-5-24TA),  filed 
December  12, 1980.  Applicant: 
GROENDYKE  TRANSPORT,  INC.,  2510 
Rock  Island  Blvd.,  P.O.  Box  632,  Enid, 
OK  73701.  Representative:  Victor  R. 
Comstock,  Vice  President,  Traffic  (same 
as  above).  Flour,  in  bulk,  in  tank 


vehicles,  from  Enid,  OK  to  Springfield, 

IL.  Supporting  shipper:  The  Pillsbury 
Company,  515  E.  Spruce,  Enid,  OK  73701. 

MC  117119  (Sub-5-45TA),  filed 
December  12, 1980.  Applicant:  WILLIS 
SHAW  FROZEN  EXPRESS,  INC.,  P.O. 

Box  188,  Elm  Springs,  AR  72728. 
Representative:  L.  M.  McLean  (same 
address  as  applicant).  Chemicals,  blood 
analysis  instruments,  supplies,  and 
parts  (except  commodities  in  bulk)  from 
Houston,  TX  to  Atlanta,  GA.  Supporting 
shipper:  Hycel,  Inc.,  P.O.  Box  36329, 
Houston,  TX  77036. 

MC  117119  (Sub-5-46TA).  filed 
December  12, 1980.  Applicant:  WILUS 
SHAW  FROZEN  EXPRESS,  INC.,  P.O. 

Box  188,  Elm  Springs,  AR  72728. 
Representative:  L.  M.  McLean  (same 
address  as  applicant).  Foodstuffs 
(except  in  bulk)  from  Biloxi,  MS  to 
points  in  AZ,  CA,  NM,  NV,  and  UT. 
Supporting  shipper:  DeJean  Packing 
Company,  P.O.  Box  509,  Biloxi,  MS 
39533. 

MC  119399  (Sub-5-37TA).  filed 
December  12, 1980.  Applicant: 
CONTRACT  FREIGHTERS,  INC.,  P.O. 
Box  1375,  2900  Davis  Boulevard,  Joplin, 
MO  64801.  Representative:  Thomas  P. 
O’Hara  (same  address  as  applicant). 

Tires  pneumatic,  NOI,  inner  tubes,  flaps 
and  liners,  from  Charlotte,  NC  to  points 
in  AZ  and  CO.  Supporting  shipper: 
Discount  Tire  Co.,  Inc.,  4711  E.  Cactus 
Rd.,  Phoenix,  AZ  85032. 

MC  120302  (Sub-5-^TA),  filed 
December  12, 1980.  Applicant:  KNOX 
TRUCK  UNES,  INC.,  P.O.  Box  12226, 
Grand  Prairie,  TX  75051.  Representative: 

D.  Paul  Stafford,  P.O.  Box  45538,  Dallas, 
TX  75245.  Iron  and  steel  articles; 
between  points  in  AL,  AR,  CO,  KS,  LA, 
NM,  OK,  and  TX.  Restricted  to  traffic 
originating  at  or  destined  to  the.  facilities 
of  Zelrich,  Dallas,  and  Houston,  TX,  and 
Central  Metals,  Houston,  TX.  Supporting 
shipper.  Zelrich  Steel  Company,  Inc., 

P.O.  Box  29667,  Dallas.  TX  75229,  8807 
Old  Liberty  Road,  Houston,  TX  and 
Central  Metals,  P.O.  Box  40114, 

Houston.  TX  77040. 

MC  124174  (Sub-5-33TA).  filed 
December  12, 1980.  Applicant:  MOMSEN 
TRUCKING  CO.,  13811  “L"  Street, 
Omaha,  NE  68137.  Representative:  Karl 

E.  Momsen,  13811  “L”  Street,  Omaha, 

NE  68137.  Ferrous  and  non-ferrous  metal 
products  having  value  for  remelting  and 
recycling  purposes  only,  between  all 
points  in  the  USA  for  the  shipper, 
Metalsco,  Inc.  Supporting  shipper(s): 
Metalsco,  Inc.,  Ill  West  Port  Plaza,  St. 
Louis,  MO  63141. 

MC  126118  (Sub-5-40TA),  filed 
December  12, 1980.  Applicant:  CRETE 
CARRIER  CORPORATION.  P.O.  Box 
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81228,  Lincoln,  NE  68501. 

Representative:  David  R.  Parker,  (same 
address  as  applicant).  Printed  matter, 
machinery,  and  supplies,  between 
Birmingham,  AL,  on  the  one  hand,  and, 
on  the  other,  pts  in  the  U.S.  (except  AK 
and  HI).  Supporting  shipper:  Wayne 
Dees  Mailing  Service,  Inc.,  Wayne  Dees, 
President,  2605  Commerce  Blvd., 
Birmingham,  AL  35210. 

MC  127306  (Sub-5-3TA),  filed 
December  12, 1980.  Applicant:  M.  W. 
McCURDY  &  CO.,  401  Nora’s  Lane, 
Houston,  TX  77022.  Representative: 
Daniel  O.  Hands,  Attorney  at  Law, 
Blanshan  &  Summerfield,  Suite  200,  205 
W.  Touhy  Ave.,  Park  Ridge,  IL  60068. 
Meat,  from  the  facilities  of  Portion-Trol 
Foods,  Inc.  at  or  near  Mansfield,  TX  to 
Haywood,  CA  and  points  in  its 
Commerical  Zone,  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origin  and  destined  to  the 
named  destination.  Supporting  shipper: 
Portion-Trol  Foods,  Inc.,  812  S.  5th 
Avenue,  Mansfield,  TX  76063. 

MC  129032  (Sub-5-7TA),  filed 
December  12, 1980.  Applicant:  TOM 
INMAN  TRUCKING,  INC.,  5656  South 
129th  East  Ave.,  Tulsa,  OK  74145. 
Representative:  Jerry  Garland  (same 
address  as  applicant).  Such  itetns  as  are 
dealt  in  manufacturing  and  distribution 
of  chemicals  and  related  articles,  from 
Coffeyville,  KS  to  Portland,  OR; 

Phoenix,  AZ;  Olympia,  WA;  Seattle, 

WA;  Salt  Lake  City,  UT;  San  Diego,  CA; 
Los  Angeles,  CA;  Emeryville,  CA; 
Calexico,  CA;  and  Tuscon,  AZ. 
Supporting  shipper:  The  Sherwin 
Williams  Chemicals,  P.O.  Box  855, 
Coffeyville,  KS  67337, 

MC  129134  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  BILL 
CARLYLE  and  HOWARD  BARLOW 
d.b.a.  SAFEWAY  VAN  LINES.  600  N 
Main  Street,  Warrensburg,  MO  64093. 
Representative:  Bill  Carlyle,  P.O.  Box  25, 
Warrensburg,  MO  64093.  Household 
goods,  as  defined  by  the  Commission, 
between  points  in  Hickory  and  St.  Clair 
Counties,  MO.,  for  the  purpose  of 
packing  and  crating  Applicant  intends  to 
TACK.  Supporting  shipper:  None. 

MC  136888  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant: 

NORMAN  &  SON.  INC.,  7255  Avenue  N. 
Houston,  TX  77011.  Representative: 
Timothy  Mashburn,  P.O.  Box  2207, 
Austin,  TX  78768.  Asphalt  and  asphalt 
chunks,  in  dump  vehicles,  between 
points  in  TX  and  LA.  Supporting 
shipper:  Imco  Services,  A  Division  of 
Halliburton  Co.,  P.O.  Box  22605, 
Houston,  TX  77027;  and  Leanna 
Corporation,  1100  Milam  Bldg.,  Suite 
2170,  Houston,  TX  77002. 


MC  138469  (Sub-5-3lTA).  filed 
December  11, 1980.  Applicant:  DONCO 
CARRIERS,  INC.,  P.O.  Box  75354, 
Oklahoma  City,  OK  73107. 
Representative:  Jack  H.  Blanshan,  Suite 
200,  205  W.  Touhy  Avenue,  Park  Ridge, 

II 60068.  Such  cammodities  as  are  dealt 
in  ar  used  by  confectioners  (except 
commodities  in  bulk),  between  points  in 
the  United  States  (except  AK  and  HI), 
restricted  to  the  transportation  of  traffic 
originating  at  or  destined  to  the  facilities 
of  Pangbum  Co.  Supporting  shipper: 
Pangbum  Co.,  P.O.  Box  15050,  Ft.  Worth, 
TX  76119. 

MC  138627  (Sub-5-8TA),  filed 
December  12, 1980.  Applicant: 
SMITHWAY  MOTOR  XPRESS,  INC., 
P.O.  BOX  404,  Fort  Dodge.  lA  50501. 
Representative:  Arlyn  L.  Westergren, 
Westergren  &  Hauptman,  P.C.,  Suite  201, 
9202  West  Dodge  Road,  Omaha,  NE 
68114.  Iron  and  steel  articles  between 
the  facilities  of  North  Star  Steel 
Company  at  Monroe,  MI,  on  the  one 
hand,  and,  on  the  other,  points  in  AR, 
CO.  IL,  IN,  lA,  KS.  KY.  MI,  MN,  MO.  NE. 
ND.  OH.  OK,  SD,  TN.  TX,  WI,  and  WY. 
Supporting  shipper:  North  Star  Steel 
Company,  2901  Metro  Drive, 
Minneapolis,  MN  55420. 

MC  145500  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  EAST 
TEXAS  CARTAGE  CO..  3300  West 
Front  Street,  Tyler.  TX  75711. 
Representative:  Harry  F.  Horak,  Suite 
115,  5001  Brentwood  Stair  Road,  Fort 
Worth,  TX  76103.  Common;  regular: 
general  commodities  (except  those  of 
unusual  value.  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  (1)  from  Mt.  Pleasant,  TX 
via  U.S.  271  to  1-30,  thence  via  1-30  to 
Texarkana,  AR,  and  return,  serving  all 
intermediate  points:  (2)  from  Texarkana, 
AR  via  U.S.  59  to  Atlanta,  TX,  and 
return,  serving  all  intermediate  points; 
(3)  from  Mt.  Pleasant,  TX  via  U.S.  271  to 
U.S.  67.  thence  via  U.S.  67  to  TX  77, 
thence  via  TX  77  to  Atlanta,  TX,  and 
return,  serving  all  intermediate  points; 
and  (4)  from  Pittsburg,  TX  via  TX  11  to 
Linden,  TX,  thence  via  U.S.  59  to 
Atlanta,  TX,  and  return,  serving  all 
intermediate  points.  Applicant  intends 
to  serve  the  commercial  zone  of  each 
authorized  point.  Supporting  shipper(s): 
There  are  8  supporting  shippers. 

Note. — Applicant  intends  to  tack  and 
interline.  ^ 

MC  146055  (Sub-5-8TA),  filed 
December  12, 1980.  Applicant:  DOUBLE 
“S"  TRUCKLINE,  INC.,  731  Livestock 
Exchange  Building,  Omaha,  NE  68107. 
Representative;  James  F.  Crosby,  James 
F.  Crosby  &  Associates,  7363  Pacific 


Street,  Oak  Park  Office  Building,  Suite 
210B,  Omaha,  NE  68114.  Meats,  and 
packinghouse  products,  from  the 
facilities  of  Dubuque  Packing  Co., 
Omaha,  NE  to  points  in  AZ,  CA,  FL,  GA, 
IL,  IN,  KY,  MN,  NV,  OR,  TX.  and  WA. 
Supporting  shipper:  Dubuque  Packing 
Co.,  4003  Dahlman  Avenue,  Omaha,  NE 
68107. 

MC  146078  (Sub-5-18TA),  filed 
December  12, 1980.  Applicant:  CAL- 
ARK,  INC.,  854  Moline,  P.O.  Box  610, 
Malvern,  AR  72104.  Representative:  John 
C.  Everett,  140  E.  Buchanan,  P.O.  Box  A, 
Prairie  Grove,  AR  72753.  Metal 
containers,  from  the  facilities  of  the 
Thompson  Can  Company  at  or  near 
Dallas,  TX,  to  all  points  and  places  in 
AR,  OK,  MS,  LA,  and  TN.  Supporting 
shipper:  Thompson  Can  Company,  13401 
Denton  Drive,  Dallas,  TX  75234, 

MC  147147  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  RONALD 
R.  CREED,  R.R.  1,  Bern,  KS  66408. 
Representative:  Clyde  N.  Christey,  Ks 
Credit  Union  Bldg.,  1010  Tyler,  Suite 
llOL,  Topeka,  KS  66612.  Rock,  crushed 
rock  and  lime,  from  points  in  Pawnee 
and  Richardson  County,  NE  to  points  in 
Washington,  Nemaha,  Marshall  and 
Brown  Counties,  KS.  Supporting  shipper: 
Martin  Marietta  Aggregates,  Burchard, 
NE  68323. 

MC  147348  (Sub-5-4TA),  filed 
December  11, 1980.  Applicant: 
SOUTHWEST  FREIGHT 
DISTRIBUTORS,  INC.,  1320  Henderson. 
North  Little  Rock,  AR  72114. 
Representative:  James  M.  Duckett,  411 
Pyramid  Life  Building,  Little  Rock,  AR 
72201.  Such  commodities  as  are  dealt  in 
by  wholesale,  retail  and  variety 
discount  stores  (except  in  bulk],  (1)  from 
the  facilities  of  Warner-Lambert 
Company,  at  Grand  Prairie,  TX,  and  (2) 
from  the  facilities  of  Bristol-Myers 
Company  and  its  subsidiaries,  at  Dallas, 
TX  to  all  points  in  AR. 

MC  148832  (Sub-5-5TA),  filed 
December  11, 1980.  Applicant:  DELTA 
MOTOR  FREIGHT,  INC.,  1616  Rowe 
Blvd.,  P.O.  Box  1083,  Poplar  Bluff,  MO 
63901.  Representative:  Ronald  D.  Dodds, 
161  Rowe  Boulevard,  Poplar  Bluff,  MO 
63901.  Common  regular  General 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  those 
requiring  special  equipment  and  those 
injurious  to  other  lading),  (1)  between 
Kansas  City,  MO  and  its  commercial 
zone,  on  the  one  hand,  and,  on  the  other 
Poplar  Bluff,  MO  and  its  commercial 
zone  serving  the  intermediate  points 
between  Seymour,  MO  and  Fremont, 
MO  and  their  commercial  zones  as 
follows:  (1)  From  Kansas  City  over  U.S. 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices 


86577 


Hwy.  71  to  its  junction  with  MO  State 
Hwy.  7  then  over  MO  State  Hwy.  7  to  its 
junction  with  MO  State  Hwy.  13  then 
over  MO  Hwy.  13  to  its  junction  with 
U.S.  Hwy.  60  then  over  U.S.  Hwy.  60  to 
Poplar  Bluff,  and  return  over  the  same 
routes.  Supporting  shipper:  There  are  50. 

Note. — Applicant  proposes  to  tack  and 
interline. 

MC  149031  (Sub-5-lTA).  filed 
December  12, 1980.  Applicant:  WLD, 
LTD.,  Route  4,  Fairfield,  lA  52556. 
Representative:  Richard  D.  Hoadley,  121 
North  Court,  Fairfield,  lA  52556. 

Contract;  Irregular,  Iron  and  steel 
articles,  automotive  and  machinery 
parts,  shipping  cartons,  industrial 
equipment  and  supplies  between  points 
in  the  U.S.,  under  continuing  contracts 
with  Rockwell  International  Corp., 
Fairfield,  lA.  Supporting  shipper: 
Rockwell  International  Corporation, 

1081  West  Stone  Avenue,  Fairfield,  lA 
52556. 

MC  150578  (Sub-5-19TA),  filed 
December  12, 1980.  Applicant:  STEVENS 
TRANSPORT,  a  Division  of  STEVENS 
FOODS,  INC.,  2944  Motley  Drive,  Suite 
302,  Mesquite,  TX  75150.  Representative: 
E.  Lewis  Coffey  (same  address  as 
applicant}.  Alcoholic  beverages  (except 
in  bulk),  between  points  in  AL,  AZ,  AR, 
CA.  CO,  CT.  DE.  DC.  FL.  GA.  ID.  IL.  IN. 
lA,  KS.  KY.  LA.  ME.  MD.  MA,  MI.  MN, 
MS.  MO.  MT.  NE,  NV,  NH.  NM.  NY,  NC, 
ND.  OH.  OK.  OR,  PA,  RI,  SC.  SD.  TN. 

TX,  UT,  VT.  VA.  WA.  WV,  WI,  WY,  on 
the  one  hand,  and,  on  the  other,  points 
in  NJ.  Restricted  to  traffic  originating  at 
or  destined  to  facilities  of  Fedway 
Associates,  Inc.  Supporting  shipper: 
Fedway  Associates,  Inc.,  Bldg.  56,  Port 
Kearny,  P.O.  Box  519,  Kearny,  NJ  07032. 

MC  150645  (Sub-5-5TA),  filed 
December  12, 1980.  Applicant: 
TILEWAYS,  INC.,  7834  C.  F.  Hawn 
Freeway,  Dallas,  TX  75217. 
Representative:  Lawrence  A.  Winkle, 
P.O.  Box  45538,  Dallas.  TX  75245. 
Contract;  irregular;  articles  as  dealt  in 
by  wholesale  and  retail  chain  grocery 
discount  houses  from  points  in  WI  and 
MN  to  points  in  TX.  Supporting  shipper: 
Cullum  Company,  Inc.,  14303  Inwood, 
Dallas.  TX  75234. 

MC  151978  (Sub-5-2TA),  filed 
December  12, 1980.  Applicant: 
ASSOCIATED  VAN  AND  STORAGE 
CO.,  INC.,  2421  Jefferson,  Lawton,  OK 
73505.  Representative:  Kenneth  M. 
Hughen,  111  Camelot  Drive,  Lawton,  OK 
73501.  Used  household  goods,  personal 
effects,  and  baggage  between  points  in 
Comanche  County.  OK  and  between 
points  in  Comanche  County,  OK  on  the 
one  hand,  and.  on  the  other  hand,  points 
in  Caddo,  Carter,  Garvin.  Grady, 
McClain,  Murry,  and  Stephens  counties. 


OK.  Supporting  shipper:  Paramount 
Forwarders,  Inc,,  3164  Springfield,  P.O. 
Box  809,  DeSota,  TX  75115;  Lyon 
Household  Shipping,  Inc.,  P.O.  Box 
78004,  Los  Angeles,  CA  90016. 

MC  152813  (Sub-5-lTA},  filed 
December  12, 1980.  Applicant:  FRESH 
EXPRESS,  INC.,  55  Produce  Row,  St. 
Louis,  MO  63102.  Representative: 

Vincent  D.  Vogler,  Jr.,  818  Olive,  Suite 
1100,  St.  Louis,  MO  63101,  (314)  241- 
8250.  General  Commodities  (except 
household  goods  as  defined  by  the 
Commission,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  between  St.  Louis,  MO  and 
the  following  points  and  their 
commercial  zones:  Compton,  City  of 
Industry,  San  Francisco,  Los  Angeles 
and  Tuskin,  CA;  Jacksonville,  Miami 
and  Tampa,  FL;  Phoenix,  AZ;  Portland, 
OR;  Seattle,  WA;  Dallas,  Fort  Worth 
and  Houston,  TX.  Supporting  shippers: 
So-Good  Potato  Chip  Co.,  4190 
Hoffmeister,  St.  Louis,  MO  63125.  W.  K. 
Manufacturing  Corp.,  Rt.  4,  Arnold,  MO  > 
63010.  Lever  Brothers  Company,  1400  N. 
Pennsylvania  Ave.,  St.  Louis,  MO  63133. 
Purex  Co.,  6901  McKissock,  St.  Louis, 

MO  63141.  Chemtech  Industries,  139  E. 
Soper  Street,  St.  Louis,  MO  63102. 

MC  153129  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  GENE 
FENTON,  INC.,  213  Hillcrest  Drive, 
Audubon,  lA  50025.  Representative: 
James  F.  Crosby  &  Associates,  7363 
Pacific  Street,  Suite  210B,  Omaha,  NE 
68114.  Meats,  and  packinghouse 
products,  from  Spencer  Foods  Division 
Land  O’Lakes,  Oakland,  lA  to  Elbum,  IL 
and  Chicago,  IL  (and  points  in  their 
commercial  zones).  Supporting  shipper: 
Spencer  Foods,  Inc.,  P.O.  Box  544, 
Schuyler,  NE  68661. 

MC  153130  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant: 
MERSCHMAN  TRUCKING 
CORPORATION,  P.O.  Box  67,  West 
Point,  lA  52656.  Representative:  Gregory 
J.  Humphrey,  Deitchler,  Thomas, 
Saunders,  Krogmeier,  Humphrey  & 
Johnson,  627  Avenue  G,  Fort  Madison, 
lA  52627.  Fertilizers  and  fertilizer 
ingredients,  and  fertilizer  equipment 
and  agricultural  equipment  and  parts 
and  accessories  between  points  in:  lA, 
IL,  MO,  IN,  KY,  TN,  AL,  MS,  AR,  KS, 

NE,  SD,  ND,  MN,  WI,  MI,  for  Seed  and 
Fertilizer,  Inc.  Supporting  shipper: 
Merschman  Seed  tk  Fertilizer,  Inc.,  P.O. 
Box  67,  West  Point,  lA  52656. 

MC  153133  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  TRANS 
AMERICAN  TRANSPORTATION 
SYSTEM  INC.,  Highway  59  South,  Post 
Office  Box  422,  Stafford,  TX  77477. 
Representative:  Patricia  L.  Altman,  2523 
Avenue  H,  Rosenberg,  TX  77471.  (1)  Iron 


and  Steel  Articles,  Pipe  and  related 
commodities,  between  points  in  OK,  and 
NM,  and  (2)  Iron  and  Steel  Articles,  Pipe 
and  related  commodities,  between 
points  in  TX,  on  the  one  hand,  and 
points  in  OK,  and  NM,  on  the  other 
hand.  Supporting  shipper:  CK 
Fabricators.  Rt.  3,  Box  97,  Mineral 
Wells.  TX  76067. 

MC  153135  (Sub-5-lTA).  filed 
December  12, 1980.  Applicant:  JOHN 
DRENNON  AND  SONS  COMPANY. 

INC.,  353  North  Nettleton,  Springfield, 
MO.  65802.  Representative:  Thomas  P. 
Rose,  Attorney  at  Law,  P.O.  Box  205, 
Jefferson  City,  MO.  65102.  Telephone 
Equipment,  Materials  and  Supplies  used 
in  the  Construction  and  Maintenance  of 
Telephone  Systems  between  Springfield, 
Mo.  and  its  commercial  zone,  on  the  one 
hand,  and  on  the  other,  points  in  Mo. 
Supporting  shipper:  Western  Electric, 
1111  Woods  Mill  road,  Ballwin,  Mo. 
63011.  Applicant  intends  to  interline. 

THE  FOLLOWING  APPLICATIONS 
WERE  FILED  IN  REGION  6.  SEND 
PROTESTS  TO:  INTERSTATE 
COMMERCE  COMMISSION,  REGION  6 
MOTOR  CARRIER  BOARD.  P.O.  BOX 
7413,  SAN  FRANCISCO.  CA  94120. 

MC  153041  (Sub-d-lTA),  filed 
December  8, 1980.  Applicant:  ACTIVE 
TRANSFER.  INC.,  501  Hwy.  99  N.. 
Eugene,  OR  97402.  Representative:  Philip 
G.  Skofstad,  1525  N.E.  Weidler,  Portland, 
OR  97232.  Contract  carrier::  Irregular 
routes:  Iron  &  steel,  fabricated  iron  & 
steel,  steel  beams,  steel  trusses,  sawmill 
equipment,  iron  &■  steel  buildings  and 
steel  towers,  between  Eugene,  OR  on 
the  one  hand,  and,  on  the  other,  points 
in  OR,  WA.  CA.  and  ID  for  the  account 
of  Great  Western  Steel  Fabricators,  Inc, 
for  270  days.  Supporting  shipper:  Great 
Western  Steel  Fabricators,  Inc.,  2490 
Hwy.  99  N.,  Eugene,  OR  97402. 

MC  116544  (Sub-6-23TA),  filed 
December  5, 1980.  Applicant:  ALTRUK 
FREIGHT  SYSTEMS.  INC.,  1703 
Embarcadero  Road,  Palo  Alto,  CA  94303. 
Representative:  Richard  G.  Lougee,  P.O. 
Box  10061,  Palo  Alto,  CA  94303. 
Furniture  parts,  metal  products,  paper 
products  and  materials,  equipment  and 
supplies  used  in  the  manufacture, 
transportation  and  instaffation  thereof 
between  Mason  (Warren  Co).  OH; 
Nicholasville  (Jessamine  Co),  KY; 
Simpsonville  (Shelby  Co),  KY;  and 
Winchester  (Clark  Co),  KY,  on  the  one 
hand,  and,  on  the  other,  points  in  AL,  FL, 
GA.  IL,  MS,  MO.  NJ.  NY.  OH,  PA  and 
TX,  restricted  to  shipments  originiating 
at  or  destined  to  the  facilities  of  Leggett 
and  Platt  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Leggett  &  Platt,  Inc., 
P.O.B.  757,  Carthage,  MO  64836. 
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MC  116544  (Sub-6-24TA),  filed 
December  5, 1980.  Applicant:  ALTRUK 
FREIGHT  SYSTEMS.  INC.,  1703 
Embarcadero  Rd.,  Palo  Alto,  CA  94303. 
Representative:  Richard  G.  Lougee, 
P.O.B.  10061,  Palo  Alto.  CA  94303. 
Animal  feed,  feed  ingredients  and  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  animal  feed  between 
points  in  the  U.S.,  restricted  to 
shipments  originating  at  or  destined  to 
the  facilities  of  Kal  Kan  Foods  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Kal  Kan 
Foods,  Inc.,  3386  E.  44th  St.,  Vernon,  CA 
90058. 

MC  63562  (Sub-6-13TA),  filed 
December  5, 1980.  Applicant:  BN 
TRANSPORT.  INC.,  P.O.  Box  22684— 
Wellshire  Station,  Denver,  CO  80222. 
Representative:  Cecil  L.  Goettsch,  1100 
Des  Moines  Building,  Des  Moines,  lA 
50307.  Steel  tubing  from  Clinton,  lA  to 
points  in  AZ.  AR,  CO.  IL,  IN.  KS,  KY, 

LA,  MI,  MN.  MO.  MT.  NE,  NM,  ND.  OH. 
OK,  SD,  TX,  and  WY  for  270  days. 
Supporting  shipper:  Central  Steel  Tube 
Company,  Clinton,  Iowa  52733. 

MC  25869  (Sub-6-lTA),  filed 
December  8, 1980.  Applicant:  C.O.D.E., 
INC.,  4800  North  Colorado  Blvd., 

Denver,  CO  80216.  Representative: 
Donald  L.  Stern,  Suite  610,  7171  Mercy 
Rd.,  Omaha,  NE  68106.  General 
Commodities  (except  household  goods 
as  defined  by  the  Commission  and 
Classes  A  and  B  explasives),  between 
Monroe  County,  NY;  DuPage  County,  IL; 
and  Weld  County,  CO,  for  270  days. 
Supporting  shipper:  Eastman  Kodak 
Company,  2400  Mt.  Read  Boulevard, 
Rochester,  NY  14650. 

MC  153035  (Sub-6-lTA),  filed 
December  8, 1980.  Applicant: 
CALIFORNIA  INDUSTRIAL 
PRODUCTS,  INC.,  11525  Shoemaker 
Avenue,  Santa  Fe  Springs,  CA  90670. 
Representative:  Robert  G.  Ames  (same 
address  as  applicant).  General 
Commodities  (with  usual  restrictions), 
moving  on  Freight  Forwarders  bills  of 
lading,  restricted  to  shippers  moving  on 
Acme  ABC-TNT,  Trans  National 
Transport,  bills  of  lading,  between 
points  in  CA.  AZ.  NM,  TX.  OK,  AR,  lA, 
TN,  and  KY,  for  270  days.  Supporting 
shipper:  ABC-TNT  Acme  Fast  Freight, 
Inc.,  2110  Alhambra  Avenue,  Los 
Angeles,  CA  90031. 

MC  153039  (Sub-6-lTA).  filed 
December  8, 1980.  Applicant: 
CARAVEAU’S  HOT  SHOT  SERVICE. 
302  No.  6th  Ave.,  Casper,  WY  82601. 
Representative:  Roger  D.  Adamson,  Box 
1594,  Mills,  WY  82644.  (1)  Machinery, 
material,  equipment  and  supplies  used 
in,  or  in  connection  with  the  discovery, 
development,  production,  refining. 


manufacture,  pracessing,  storage, 
transmission  and  distributian  of  natural 
gas  and  petroleum  and  their  products 
and  by-products  and  (2)  Machinery, 
materials,  equipment  and  supplies  used^ 
in  ar  in  connection  with  the 
construction,  operation,  repair, 
servicing,  maintenance  and  dismantling 
of  pipelines,  including  the  stringing  and 
picking  up  thereof  heiween  points  in 
WY,  CO.  ND,  ID,  SD.  MT,  UT  and  NM, 
for  270  days.  Supporting  shippers:  There 
are  12  supporting  shippers  whose 
statements  may  be  examined  at  the 
regional  office  listed. 

MC  133828  (Sub-6-lTA).  filed 
December  4, 1980.  Applicant:  CASAZZA 
trucking  CO.,  1250  Glendale  Avenue, 
Sparks,  NV  89431.  Representative: 

Robert  G.  Harrison,  4299  James  Drive, 
Carson  City,  NV  89701.  (1)  Gasoline, 
Diesel  Fuel,  Heating  Oil  and  Lubricating 
Oils,  in  bulk,  in  tank  vehicles,  and  in 
metal  containers,  between  points  in  and 
South  of  Monterey,  Kings,  Tulare  and 
Inyo  Counties,  CA,  Clark,  Linclon  and 
Nye  Counties,  NV  and  points  in  AZ,  (2) 
Construction,  Logging  and  Mining 
Machinery,  Equipment  and  Supplies, 
and  parts  and  materials  when  moving  in 
the  same  shipments  with  such 
Machinery,  Equipment  and  Supplies, 
between  points  in  Monterey,  Kings, 
Tulare  and  Inyo  Counties,  CA,  Clark, 
Lincoln  and  Nye  Counties,  NV  and 
points  in  AZ,  OR,  WA,  CO  and  WY,  for 
270  days.  Supporting  shippers:  There  are 
5  shippers.  Their  statements  may  be 
examined  at  the  Regional  office  listed. 

MC  7228  (Sub-6-2TA),  filed  December 
5, 1980.  Applicant:  COAST 
TRANSPORT.  INC.,  1906  S.E.  10th 
Avenue,  Portland,  OR  97214. 
Representative:  Jerry  Cinnfra  (same 
address  as  applicant).  Contract  carrier, 
irregular  routes.  Frozen  Bakery  Goods, 
NOI  and  Foodstuffs,  materials  and 
supplies  used  in  the  processing  or 
distribution  of  foodstuffs;  from,  to,  or 
between  the  following  points  or  areas: 
Mrs.  Smith’s  Frozenfoods  Co.  facilities, 
plants  at  Pottstown,  PA,  McMinnville, 
or,  San  Jose,  CA,  Atlanta,  GA,  Blue 
Anchor,  NJ,  Zeeland,  MI;  distribution 
whses  at  Philadelphia,  PA,  Fogelsville, 
PA,  Lake  Winola,  PA,  Jersey  City,  NJ, 
Syracuse.  NY,  Atlanta,  GA,  Tampa,  FL, 
Dallas,  TX,  Lyons,  IL,  Denver,  CO, 
Portland,  or,  San  Francisco,  CA,  Los 
Angeles,  CA  and  points  in  the  U.S.  for 
270  days.  Supporting  shipper:  Mrs. 
Smith's  Frozen  Foods  Co.,  P.O.  Box  298, 
Pottstown.  PA  19464. 

MC  56640  (Sub-6-8TA),  filed 
December  5, 1980.  Applicant:  DELTA 
LINES,  INC.,  333  Hegenberger  Road, 
Oakland,  CA  94621.  Representative:  Kirk 
Wm.  Horton,  Wells  Fargo  Bank  Building, 


Suite  400,  333  Hegenberger  Road, 
Oakland,  CA  94621,  Nonexempt  food  or 
kindred  products,  between  Sacramento 
County,  CA,  on  the  one  hand,  and,  on 
the  other,  points  in  ID,  MT,  and  UT,  for 
270  days.  An  underlying  ETA  seeks  120 
day's  authority.  Supporting  shipper: 
Campbell  Soup  Company,  P.O.  Box  1406, 
Sacramento,  CA  95831. 

MC  147702  (Sub-6-lTA),  filed 
December  5, 1980.  Applicant:  DOUBLE 
AA  PARKING  &  TRUCKING.  INC.,  465 
W.  Second  St.,  Calexico,  CA  92231. 
Representative;  Arturo  Rioseco  (same  as 
applicant).  Contract  Carrier,  irregular 
routes:  Wheel  rims,  centers  and  shop 
supplies,  between  Harbor  City,  CA,  and 
U.S.  Border  at  Calexico,  CA,  for  the 
account  of  Appliance  Industries,  Inc.  for 
270  days.  Supporting  shipper:  Appliance 
Industries,  Inc.,  23920  S.  Vermont  Ave, 
Harbor  City,  CA  90710. 

MC  119038  (Sub-6-lTA),  filed 
December  5, 1980.  Applicant:  EAGLE 
TRANSFER  CO..  INC.,  P.O.  Box  617, 
Wenatchee,  WA  98801.  Representative: 
Jack  R.  Davis,  1100  IBM  Building, 

Seattle,  WA  98101.  General 
commodities  (except  automobiles, 
commodities  in  bulk  in  tank  type 
equipment  and  Classes  A&B  explosives) 
between  points  in  Chelan,  Okanogan, 
Grant,  Douglas  and  Kittitas  Counties, 
WA  on  the  one  hand,  and,  on  the  other, 
points  in  the  State  of  WA,  restricted  to 
shipments  having  a  prior  or  subsequent 
movement  by  rail,  for  270  days. 
Supporting  shipper:  Pacific  Northwest 
Perishable  Shippers  Association,  P.O. 
Box  C19075,  Seattle.  WA  98119. 

MC  125433  (Sub-6-46TA).  filed 
December  4, 1980.  Applicant:  F-B 
TRUCK  LINE  COMPANY,  1945  So. 
Redwood  Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson  (same 
as  applicant).  Plumbing  fixtures, 
materials,  equipment  and  supplies  used 
in  the  manufacture,  distribution  and 
sales  of  the  above  commodities, 
between  points  in  CA,  FL,  IL,  IN.  KY, 

MI,  NV,  and  OK,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI),  for  270  days.  Supporting 
shipper:  Delta  Faucet  Company,  Route 
46W,  Greensburg,  IN  47240. 

MC  152549  (Sub-6-2TA),  filed 
December  3, 1980.  Applicant:  BOB 
GARCIA  d.b.a.  B.  GARCIA  TRUCKING. 
16234  Mallory  Drive,  Fontana,  CA  92335. 
Representative:  Donald  R.  Hedrick,  P.O. 
Box  88,  Norwalk,  CA  W&5Q.Contract 
carrier.  Irregular  routes:  Beer,  from  Los 
Angeles,  CA  and  its  commercial  zone,  to 
Grand  Junction,  CO,  for  the  account  of 
Hub  Distributing  Co.,  for  270  days. 
Supporting  shipper:  Hub  Distributing 
Co.,  131  N.  Spruce  St.,  Grand  Junction, 
CO  81501. 
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MC  152625  {Sub-6-lTA),  filed 
December  5, 1980.  Applicant:  GERALD 
G.  GEER  d.b.a.  GEER  BROS. 

TRUCKING,  3912  Park  Dr.,  Olympia, 

WA  98502.  Representative:  Jim  Pitzer,  15 
S.  Grady  Way — Suite  321,  Renton,  WA 
98055.  Contract  Carrier,  Irregular  routes: 
Coal,  in  end  dump  or  bottom  dump 
equipment,  from  Kent,  WA  to  Toledo, 

OR,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Morris  &  Sons,  Inc.,  21810  76th 
S.  Kent,  WA  98031. 

MC  152814  (Sub-6-lTA),  filed 
December  4, 1980.  Applicant:  GOOD 
TABLES.  INC.,  1118  E.  223rd  St.,  Carson, 
CA  90745.  Representative:  Jim  Pitzer  15 
S.  Grady  Way — Suite  321,  Renton,  WA 
98055.  Contract  Carrier,  irregular  routes: 
General  Commodities  (excluding  classes 
A  and  B  explosives,  and  household 
goods]  from  the  Seattle,  WA  commercial 
zone  to  points  in  CA,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Puget 
Sound  Shippers  Association,  P.O.  Box 
68927,  Seattle,  WA  98188. 

MC  146411  (Sub-6-lTA),  filed 
December  5, 1980.  Applicant:  KMD, 

INC.,  18628  72nd  Ave.  S..  Kent.  WA 
98301.  Representative:  Rebecca  L. 

Bogard,  2000  IBM  Bldg.,  Seattle,  WA 
98101.  Contract  carrier;  irregular  routes: 
automotive  mufflers,  exhaust  pipes,  tail 
pipes,  shock  absorbers  and  related 
automotive  parts,  as  described  in  STCC 
Group  37,  from  the  facilities  of  Midas 
International  in  Woodland,  CA,  to 
points  in  the  U.S.  for  270  days. 

Supporting  shipper:  Sounder  Exhaust, 
INC.,  d.b.a.  Midas  Muffler  Shops.  1120 
Lind  Ave.  S.W.,  Renton,  WA  9k)55; 
Silence,  Inc.,  d.b.a.  Midas  Muffler  Shops, 
12360  Lake  City  Way  N.E.,  No.  307, 
Seattle.  WA  98125. 

MC  147662  (Sub-6-2TA).  filed 
December  8, 1980.  Applicant:  KMC 
TRANSPORT.  INC.,  P.O.  Box  962, 
Caldwell,  ID  83605.  Representative: 
Bradford  E.  Kistler,  P.O.  Box  82028, 
Lincoln,  NE  68501.  Contract,  irregular. 
Such  commodities  as  are  dealt  in  or 
used  by  manufacturers  of  mobile  homes, 
between  the  facilities  of  Kit 
Manufacturing  Company  at  or  near 
Caldwell,  ID,  on  the  one  hand,  and.  on 
the  other,  points  in  WA,  OR,  NV,  UT, 
WY.  ID,  and  MT,  under  a  continuing 
contract(s)  with  Kit  Manufacturing 
Company  of  Caldwell,  ID,  for  270  days. 
Supporting  shipper:  Kit  Manufacturing 
Company,  P.O.  Box  962,  Caldwell,  ID 
83605. 

MC  129951  (Sub-&-3TA).  filed 
December  2, 1980.  Applicant:  HARLEY  I. 
KEETER,  JR.,  6379  Valmont  Dr.,  Boulder, 
CO  80301.  Representative:  Harley  I. 
Keeter,  Jr.  (same  address  as  applicant). 


Coal,  from  Jackson  County,  CO  to 
Carbon  County,  WY  for  270  days. 
Supporting  shipper  Wyoming  Fuel  Co., 
12055  W.  2nd  Place,  Lakewood,  CO 
80205.  An  underlying  ETA  seeks  120 
days  authority. 

MC  150528  (Sub-6-2TA).  filed 
December  2, 1980.  Applicant:  SOON 
LEE.  MILTON  LEE  &  DENNIS  LEE.  d.b.a. 
LEE  &  LEE.  P.O,  Box  528,  Woodland,  CA 
95695.  Representative:  J.  H.  Gulseth,  100 
Bush  Street — 21st  Floor,  San  Francisco, 
CA  94104.  Contract  Carrier,  Irregular 
routes:  Cooked,  cured  or  preserved 
meats  and  sausage,  in  mechanically 
refrigerated  trailers,  between 
Sacramento,  CA,  on  the  one  hand,  and, 
on  the  other.  White  City  and  Eugene,  OR 
for  the  account  of  Made-Rite  Prepared 
Meats,  Inc.,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Made-Rite  Prepared 
Meats,  Inc.,  3353  Second  Ave., 
Sacramento,  CA. 

MC  153011  (Sub-6-lTA),  filed 
December  5, 1980.  Applicant:  JOHN  H. 
MANLEY,  d.b.a.  MANLEY’S 
TRANSPORT,  447  S.  Olympia  Way, 
Orange,  CA  92669.  Representative: 
Milton  W.  Flack,  8383  Wilshire  Blvd., 
Suite  900,  Beverly  Hills,  CA  90211. 
Contract  Carrier,  Irregular  routes: 
General  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  between  points  in  CA,  on 
the  one  hand,  and  points  in  GA,  IN.  IL, 
KY.  MO,  NJ.  NY,  OH.  OK,  PA  and  TX. 
on  the  other  hand,  for  the  accounts(s)  of 
Acme  Fast  Freight,  Inc.,  for  270  days. 
Supporting  shipper:  Acme  Fast  Freight, 
Inc.,  Jay  Ham.  Vice  President,  2110 
Alhambra,  Los  Angeles,  CA  90031. 

MC  138237  (Sub-fr-3TA),  filed 
December  8, 1980.  Applicant:  METRO 
HAUUNG,  INC.,  POB  88824,  Tukwila 
Branch,  Seattle,  WA  98188. 
Representative:  John  A.  Anderson,  Suite 
1600 — One  Main  PL,  101  SW  Main  St., 
Portland,  OR  97204.  Aluminum  ingots 
from  points  in  Flathead  County,  MT,  to 
points  in  King  and  Pierce  Counties,  WA 
and  Multnomah  County,  OR,  for  270 
days.  Supporting  shipper:  Anaconda 
Aluminum,  POB  32860,  Louisville,  KY 
40232. 

MC  98979  (Sub-6-lTA),  filed 
December  4, 1980.  Applicant:  MILLER 
BROS.,  INC.,  306  North  8th  Ave., 
Greeley,  CO  80631.  Representative: 
Charles  J.  Kimball,  Suite  350, 1600 
Sherman,  Denver,  CO  80203.  Irregular 
routes:  General  commodities  (except 
commodities  in  bulk.  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities 


which,  because  of  size  and  weight 
require  the  use  of  special  equipment),  (1) 
Between  Denver,  CO  and  The  Rawhide 
Energy  Project  of  The  Platte  River  Power 
Authority  located  at  or  near  Buckeye, 

CO,  serving  the  intermediate  and  off- 
route  points  of  Loveland,  Ft.  Collins, 
Wellington,  Livermore,  and  Red  Feather 
Lakes,  (a)  From  Denver  over  Interstate 
Hwy  25  (also  U.S.  Hwy  87)  to  junction 
Colorado  Hwy  14,  thence  over  Colorado 
Hwy  14  to  junction  U.S.  Hwy  287,  thence 
over  U.S.  Hwy  287  to  junction  of  County 
Road  No.  9  aka  Buckeye  Road,  near 
Livermore,  CO,  and  thence  over 
Buckeye  Road  to  junction  with  County 
Road  No.  82,  thence  over  Coimty  Road 
No,  82  to  The  Rawhide  Energy  Project  of 
The  Platte  River  Power  Authority  and 
return  over  the  same  route,  (b)  From 
Denver  over  U.S.  Hwy  287  to  junction  of 
County  Road  No.  9  aka  Buckeye  Road 
near  Livermore,  CO,  thence  over 
Buckeye  Road  to  junction  with  County 
Road  No.  82,  thence  over  County  Road 
No.  82  to  The  Rawhide  Energy  Project  of 
The  Platte  River  Power  Authority  and 
return  over  the  same  route,  (2)  Between 
Denver,  CO  and  Ault,  CO,  serving  all 
intermediate  points  from  Denver  over 
U.S.  Hwy  85  to  Ault  and  return  over  the 
same  route.  (3)  Between  Ft.  Collins,  CO 
and  The  Rawhide  Energy  Project  of  The 
Platte  River  Authority  located  at  or  near 
Buckeye,  CO,  serving  the  off-route 
points  of  Livermore  and  Red  Feather 
Lakes,  CO,  from  Ft.  Collins  over  U.S. 
Hwy  287  to  the  junction  of  County  Road 
No.  9  aka  Buckeye  Road  near  Livermore, 
CO,  thence  over  Buckeye  Road  to 
junction  with  County  Road  No.  82. 
thence  over  County  Road  No.  82  to  The 
Rawhide  Energy  Project  at  The  Platte 
River  Authority  for  270  days.  Supporting 
shippers:  There  are  15  supporting 
shippers.  Their  statements  may  be 
examined  at  the  Regional  Office  listed. 

MC  129857  (Sub-6-6TA).  filed 
December  3, 1980.  Applicant:  G.R.M.. 
INC.,  d.b.a.  PORT  TERMINAL 
TRANSPORT.  INC.,  700  Henry  Ford 
Ave.,  Long  Beach,  CA.  Representative: 
Patricia  M.  Schnegg,  707  Wilshire,  Suite 
1800,  Los  Angeles,  CA  90017.  Imported 
automobiles,  from  Los  Angeles  County, 
CA  to  San  Antonio,  Houston  and  Austin. 
TX,  for  270  days.  Supporting  shipper 
PEUGEOT  MOTORS  OF  AMERICA. 
INC.,  1020  E.  230th  St..  Carson.  CA 
90745. 

MC  143693  (Sub-6-3TA).  filed 
December  4, 1980.  Applicant: 
PROFICIENT  FOOD  COMPANY.  17872 
Cartwright  Rd.,  Irvine.  CA  92705. 
Representatives:  Floyd  L  Farano,  2555 
E.  Chapman  Ave.,  Suite  415,  Fullerton, 
CA  92631;  Alan  F.  Wohlstetter,  1700  K 
Street,  N.W..  Washington,  D.C.  20006. 
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Contract  Carrier;  Irregular  Routes: 
Foodstuffs.  Meat  and  Meat  Products; 
Between  Orlando,  FL,  and  Atlanta,  GA. 
Supporting  shipper:  Geo.  A.  Hormel  & 

Co.,  P.O.  Box  800,  Austin,  MN  55912. 

MC  143586  {Sub-6-lTA),  filed 
December  8, 1980.  Applicant:  RANGEN 
TRANSPORTATION,  INC.,  P.O.  Box 
706,  Buhl,  ID  83316.  Representative: 

Bruce  W.  Shand,  430  Judge  Building,  Salt 
Lake  City,  UT  84111.  Animal  by¬ 
products,  from  Nampa,  ID,  to  points  in 
CA,  OR,  and  WA,  for  270  days. 

Applicant  has  filed  an  underlying  ETA 
seeking  up  to  120  days  authority. 
Supporting  shipper:  Armour  and 
Company,  Greyhound  Tower,  111  West 
Clarendon,  Phoenix,  AZ  85077. 

MC  153013  (Sub-6-lTA},  filed 
December  5, 1980.  Applicant:  RONNEY 
L.  ROGERS,  d.b.a.  R.  L.  ROGERS 
TRUCKING,  Rt.  1,  B  1724,  Clatskanie, 

OR  97016.  Representative:  Lawrence  V. 
Smart,  Jr.,  419  N.W.  23rd  Ave.,  Portland, 
OR  97210.  Bananas,  from  Long  Beach, 
CA,  and  Port  Hueneme,  CA,  to  Tacoma, 
WA,  for  270  days.  An  underlying  ETA 
seeks  120  day  authority.  Supporting 
shipper:  Cody  Produce  Supply,  4525  So. 
Orchard,  Tacoma,  WA  98466. 

MC  142941  (Sub-6-16TAJ,  filed 
December  8, 1980.  Applicant: 
SCARBOROUGH  TRUCK  LINES,  INC., 
P.O.  Box  6716,  Phoenix,  AZ  85005. 
Representative:  Doug  W.  Sinclair  (same 
address  as  applicant).  Alcoholic 
beverages  (except  in  bulk)  between 
points  in  AR  and  LA  and  points  in  AZ, 
CA,  and  NV,  for  270  days.  Supporting 
shipper:  All  American  Distributing,  235 
East  Pima  Street,  Phoenix,  AZ  85004. 

MC  142941  (Sub-6-17TA),  filed 
December  8, 1980.  Applicant: 
SCARBOROUGH  TRUCK  LINES,  INC., 
P.O.  Box  6716,  Phoenix,  AZ  85005. 
Representative:  Doug  W.  Sinclair  (same 
address  as  applicant).  Frozen  prepared 
foodstuffs  between  Deerfield,  IL; 
Chicago,  IL  (  and  its  commercial  zone) 
and  New  Hampton,  lA,  and  points  in 
CO,  ID,  MT,  OR,  TX,  UT,  WA  and  WY, 
restricted  to  the  transportation  of  traffic 
originating  at  said  plantsites  and  storage 
facilities,  for  270  days.  Supporting 
shipper:  Kitchens  of  Sara  Lee,  500 
Waukegan  Road,  Deerfield,  IL  60015. 

Note. — Applicant  states  that  it  will  tack 
this  authority  with  existing  authority  not  in 
continuing  traffic  movements,  but  to  provide 
shipper  with  more  desirable  shipping  options. 

MC  126514  (Sub-6-lOTA),  filed 
December  4, 1980.  Applicant: 
SCHAEFFER  TRUCKING,  INC.,  5200 
West  Bethany  Home,  Glendale,  AZ 
85301.  Representative:  Leonard  R. 
Kofkin,  39  South  LaSalle  St.,  Chicago,  IL 
60603.  General  commodities  (except 
commodities  in  bulk)  moving  on  bills  of 


lading  of  Delaware  Valley  Shippers 
Association  from  Bristol,  PA  to  points  in 
CA  for  270  days.  An  underlying  ETA 
seeks  120  day  authority.  Supporting 
shipper:  Delaware  Valley  Shippers 
Association,  2209  East  Farragut  Ave., 
Bristol,  PA  19007. 

MC  135221  (Sub-6-8TA).  filed 
December  14, 1980.  Applicant:  DICK 
SIMON  TRUCKING,  INC.,  P.O.B.  26724, 
Salt  Lake  City.  UT  84125. 

Representative:  Chester  A.  Zyblut,  366 
Executive  Bldg.,  1030-15th  St.,  N.W., 
Washington,  DC  20005.  Such 
merchandise  as  is  dealt  in  and 
distributed  by  wholesale,  retail,  chain 
grocery  stores  and  food  businesshouses 
and  materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
aforementioned  commodities  (except  in 
bulk),  between  Layton  and  Salt  Lake 
City,  UT,  on  the  one  hand,  and,  on  the 
other,  points  in  NM,  TX,  ID,  NV,  CA, 

CO,  WA,  OR  and  MT,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Smith 
Management  Corporation,  Salt  Lake 
City,  UT  84104. 

MC  152993  (Sub-6-lTA),  filed 
December  1, 1980.  Applicant:  THOMAS 
E.  TANZER  d.b.a.  TANZER  &  TANZER 
TRUCKING  CO.,  115  Eastwind  Dr.,  Lake 
Havasu  City,  AZ  86403.  Representative: 
Thomas  E.  Tanzer  (same  as  applicant). 
Machinery  and  supplies  related  thereto, 
between  Los  Angeles  County,  CA  and 
Lake  Havasu  City,  AZ  for  270  days. 
Supporting  shipper:  McCulloch 
Corporation,  900  Lake  Havasu  Ave., 
Lake  Havasu,  AZ  86403. 

MC  26396  (Sub-6-54TA),  filed 
December  8, 1980.  Applicant:  THE 
WAGGONERS  TRUCKING.  P.O.B. 
31357,  Billings,  MT  59107. 
Representative:  Bradford  E.  Kistler, 
P.O.B.  82028,  Lincoln,  NE  68501.  Feed, 
feed  ingredients,  mineral  mixtures, 
pesticides  and  feeding  equipment,  from 
Quincy,  IL  to  points  in  CA,  ID,  OR  and 
WA,  for  270  days.  Supporting  shipper: 
Moorman  Manufacturing  Co.,  P.O.B.  1C, 
Quincy,  IL  62301. 

MC  152429  (Sub-6-lTA),  filed 
December  8, 1980.  Applicant:  C  R  &  S 
TANK  LINES,  INC.,  P.O.  Box  871, 
Benecia,  CA  94510.  Representative: 
Robert  J.  Gallagher,  Esq.,  1000 
Connecticut  Avenue,  N.W.,  Suite  1112, 
Washington,  D.C.  20036.  Petroleum, 
between  points  in  CA,  on  the  one  hand, 
and,  on  the  other,  points  in  OR  and  NV 
for  270  days.  Supporting  shippers:  There 
are  5  shippers. 

MC  125433  (Sub-6-47TA),  filed 
December  8, 1980.  Aplicant:  F-B  TRUCK 
LINE  COMPANY,  1945  So.  Redwood 
Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson  (same 


as  applicant).  General  commodities  . 
(except  Classes  A  and  B  explosives  and 
except  household  goods)  between  Cook, 
Dupage,  Kane,  Kendall,  Lake,  McHenry, 
and  Will  Counties,  IL  on  the  one  hand, 
and  on  the  other,  points  in  the  United 
States  (except  AK  and  HI),  for  270  days. 
Supporting  shipper:  General  Electric — 
Freight  Forwarding  Operation,  2015 
Spring  Road,  Oak  Brook  IL  60521. 

MC  148769  (Sub-6-3TA).  filed 
December  8, 1980.  Applicant:  SHELDON 
J.  GOLDFIN,  d.b.a.  NEVADA 
PRODUCE,  50  Freeport  Blvd.,  Unit  #17, 
Sparks,  NV  89431.  Representative: 
Norman  A.  Cooper,  145  W.  Wisconsin 
Ave.,  Neenah,  WI  54956.  Contract 
carrier,  irregular  routes:  Non-exempt 
foodstuffs  or  kindred  products  between 
points  in  the  United  States,  for  270  days, 
under  contract  to  Perfect  Pac 
International,  Ltd.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Perfect  Pac  International,  Ltd., 
5320  W.  159th  Street,  Oak  Forest,  IL 
60452. 

MC  113624  (Sub-6-lTA),  filed 
December  8, 1980.  Applicant:  WARD 
TRANSPORT,  INC,  P.O.B.  753,  Pueblo, 
CO  81002.  Representative:  Leslie  R. 

Kehl,  Jones,  Meiklejohn,  Kehl  &  Lyons, 
1660  Lincoln  St.,  Suite  1600,  Denver,  CO 
80264.  LPG  between  Rio  Blanco  and 
Garfield  Counties,  CO  on  the  one  hand, 
and,  on  the  other  points  in  San  Juan 
County,  MN  for  270  days.  An  underlying 
ETA  seeks  9  days  authority.  Supporting 
shipper:  U.P.G.  Inc.,  720  S.  Colorado 
Blvd.,  Denver,  CO, 

MC  148634  (Sub-6-lTA),  filed 
December  9, 1980.  Applicant:  COMPASS 
TRANSPORTATION  COMPANY,  620 
“C”  St.,  San  Diego,  CA  92101. 
Representative:  David  P.  Downey,  (same 
as  applicant).  Contract  carrier;  irregular 
routes:  Such  commodities  as  are  dealt  in 
by  wholesale,  retail  and  chain  grocery 
food  business  and  discount  houses, 
N.O.S.  between  Los  Angeles  County, 
Orange  County,  San  Diego  County, 
California  and  Maricopa  County, 
Arizona,  for  270  days.  Supporting 
shipper:  San  Diego  Distribution  Center, 
7130  Miramar  Rd.,  San  Diego,  CA  92121. 

MC  145102  (Sub-6-llTA),  filed 
December  9, 1980.  Applicant: 
FREYMILLER  TRUCKING.  INC.,  1400  S. 
Union  Ave.,  Bakersfield,  CA  93307. 
Representative:  Wayne  W.  Wilson,  150 
E.  Gilman  St.,  Madison,  WI  53703.  Non¬ 
exempt  foods  and  kindred  products  from 
the  facilities  of  or  utilized  by  George  A. 
Hormel  &  Co.  in'WI,  lA,  MN,  and  NE  to 
points  in  CA.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
George  A.  Hormel  &  Co.,  P.O.  Box  800, 
Austin,  MN  55912. 
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MC  124679  (Sub-6-36TA),  filed 
December  9, 1980.  Applicant:  C.  R. 
ENGLAND  &  SONS,  INC.,  975  West  2100 
South,  Salt  Lake  City,  UT  84119. 
Representative:  Michael  L.  Bunnell 
(same  as  applicant].  General 
commodities  (except  those  of  unusual 
value.  Class  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission  and  commodities  in  bulk], 
from  PA,  NJ,  DE,  to  OR,  WA,  CA,  AZ, 
NV,  UT,  ID,  and  MT.  Restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
of  the  members  of  the  Delaware  Valley 
Shippers  Association,  for  270  days. 
Supporting  shipper:  Delaware  Valley 
Shippers  Association,  2209  E  Farraquet 
Ave,  Bristol,  PA  19007. 

Note. — Applicant  holds  motor  contract 
carrier  authority  in  number  MC  128813  and 
sub  numbers  thereunder,  therefore  dual 
operations  may  be  involved. 

MC  151248  (Sub-6-2TA],  filed 
December  10, 1980.  Applicant:  JIMMIE 
D.  OTT  d.b.a.  JIM  OTT  &  SON 
TRUCKING,  3400  Wood  Ln.,  Bakersfield, 
CA  93309.  Representative:  Earl  N.  Miles, 
3704  Candlewood  Dr.,  Bakersfield,  CA 
93306.  Commodities  used  in  the 
establishment,  maintenance,  or 
dismantling  of  oil,  gas,  steam  or  water 
wells,  pipe  lines,  refineries  and  cracking 
or  casinghead  plants  between  points  in 
CA  and  points  in  AZ,  CO,  ID,  KS,  MT, 
MO,  NV,  NM,  OK,  OR,  TX,  UT,  WA  and 
WY  for  270  days.  Supporting  shipper: 
WKM  Division,  4110  Wible  Rd., 
Bakersfield,  CA  93309. 

MC  153043  (Sub-6-lTA],  filed 
December  8, 1980.  Applicant:  WEST 
SHORES  LEASING  CORPORATION, 
7931  N.E.  Halsey  St.,  Suite  201,  Portland, 
OR  97213.  Representative:  Robert  E. 
Goldstein,  370  Lexington  Ave.,  New 
York,  NY  10017.  Contract  carrier, 
irregular  routes,  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  beginning  and  ending  at 
New  York,  NY:  San  Francisco,  Los 
Angeles,  San  Diego,  Sacramento, 
Bakersfield,  Santa,  Barbara,  Carmel  and 
Palm  Springs,  CA;  Miami,  FL;  Phoenix/ 
Scottsdale,  AZ;  Las  Vegas,  Reno,  NV 
and  extending  to  points  in  the  United 
States,  under  continuing  contract  with 
Travellers  International  Tour  Operators, 
Inc.,  for  270  days.  Supporting  party: 
Travellers  International  Tour  Operators, 
Inc.,  530  Fifth  Avenue,  New  York,  NY 
10036. 

MC  145466  (Sub-6-lTA],  filed 
December  4, 1980.  Applicant:  BERYL 
WILLITS,  d.b.a.  WILLIE’S  GRAIN,  1145 
33rd  Avenue,  Greeley,  CO  80631. 
Representative:  Richard  S.  Mandelson, 
Suite  1600,  Lincoln  Center,  1660  Lincoln 
Street,  Denver,  CO  80264.  Contract 


carrier,  irregular  routes:  Meat,  meat 
products,  meat  byproducts  and  articles 
distributed  by  meat  packinghouses, 
between  points  in  Logan,  Morgan  and 
Denver  Counties,  CO,  on  the  one  hand, 
and,  on  the  other,  points  in  the  States  of 
CA,  OR,  WA,  AZ,  UT,  ID  and  NV,  for 
270  days.  Supporting  shipper:  Sterling 
Colorado  Beef  Company,  P.O.  Box  1728, 
Sterling,  CO  80751. 

MC  89684  (Sub-6-lOTA],  filed 
December  4, 1980.  Applicant:  WYCOFF 
COMPANY,  INCORPORATED,  P.O.  Box 
366,  Salt  Lake  City,  UT  84110. 
Representative:  John  J.  Morrell  (same 
address  as  applicant].  Sheets,  pads, 
pillows,  comforters  and  blankets, 
between  Los  Angeles,  CA  and  points  in 
NV,  UT,  ID,  WY,  and  CO,  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  L  &  N 
Custom  Design,  6855  Hermosa  Circle, 
Buena  Park,  CA  90620. 

MC  136228  (Sub-6-lTA],  filed 
December  10, 1980.  Applicant:  LUISI 
TRUCK  LINES,  INC.,  P.O.  Box  “H”, 
Milton-Freewater,  OR  97862. 
Representative:  Philip  G.  Skofstad,  1525 
N.E.  Weidler,  Portland,  OR  97232.  (1] 
Wine  and  malt  beverages  from  points  in 
CA  to  Pullman,  WA  and  (2]  bottles,  kegs 
and  pallets,  empty  returned  from 
Pullman,  WA  to  Irwindale  and  Fairfield, 
CA  for  270  days.  Supporting  shipper: 
Danday,  Inc.,  d.b.a.  Dantini  Distributing, 
P.O.  Box  362,  Pullman,  WA  99163. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  80-40205  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

International  Drug  Scheduling;  Single 
Convention  on  Narcotic  Drugs,  1961, 
Activity  Concerning 
Dextropropoxyphene 

agency:  Enforcement  Administration, 
Department  of  Justice. 
action:  Notice. 

summary:  Notice  is  to  inform  concerned 
parties  that  the  Commission  on  Narcotic 
Drugs  (CNDJ  will  consider  the  transfer 
of  certain  dextropropoxyphene 
preparations  from  Schedule  II  to 
Schedule  III  of  the  Single  Convention  at 
its  February  1981  meeting;  and  that 
Spain  has  requested  that  the  CND 
decision  to  schedule 
dextropropoxyphene  in  Schedule  II  be 
reversed. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  M.  Lenck,  Chief  Counsel,  Drug 


Enforcement  Administration,  telephone 
202-633-1276. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  order  to  inform 
interested  parties  that  the  Department  of 
State  has  transmitted  to  the  Drug 
Enforcement  Administration 
notifications  issued  by  the  Secretary- 
General  of  the  United  Nations  that  the 
United  Nations  Commission  on  Narcotic 
Drugs  (CNDJ  will  consider  two  matters 
which  pertain  to  the  drug, 
dextropropoxyphene,  at  the  February 
1981  meeting  in  Vienna,  Austria. 

The  United  States,  as  Party  to  the 
Single  Convention  on  Narcotic  Drugs, 
1961,  has  been  notiBed  by  the  Secretary- 
General  of  the  United  Nations  that  the 
World  Health  Organization  (WHO]  in 
conformity  with  Article  3,  paragraph  4  of 
the  Single  Convention  has  found  that 
preparations  for  oral  use  containing  not 
more  than  150  milligrams  of 
dextropropoxyphene  per  dosage  unit  or 
with  a  concentration  of  not  more  than 
2.5  per  cent  in  undivided  preparations 
are  not  liable  to  abuse.  If  such 
preparations  are  compounded  with 
another  substance  then  that  substance 
must  not  be  one  of  those  controlled  by 
the  Convention  on  Psychotropic 
Substances,  1971.  The  WHO 
recommends  that  preparations  fulfilling 
all  of  the  specifications  mentioned 
above  may  be  added  to  Schedule  III  of 
the  Single  Convention.  The  CND,  in 
accordance  with  Article  3,  paragraph  4, 
may  consider  this  recommendation  at 
the  February  1981  meeting.  Preparations 
(dosage  forms]  of  dextropropoxyhene 
which  could  be  affected  by  the  WHO 
recommendation  are  controlled  as 
Schedule  FV  narcotics  under  the 
Controlled  Substances  Act. 

The  Secretary-General  of  the  United 
Nations  in  accordance  with  Article  3, 
paragraph  8  of  the  Single  Convention, 
has  also  notified  the  Secretary  of  State 
that  the  Government  of  Spain  has 
requested  that  the  Economic  and  Social 
Council  of  the  United  Nations  review 
the  decision  of  the  CND  to  include 
dextropropoxyphene  in  Schedule  II  of 
the  Single  Convention.  All  comments 
received  by  the  U.N.  Division  of 
Narcotic  Drugs  will  be  submitted  to  the 
Council  for  consideration  and 
appropriate  action  at  its  first  regular 
session  in  1981. 

The  Drug  Enforcement 
Administration,  and  the  Department  of 
Health  and  Human  Services  are 
currently  engaged  in  the  preparation  of 
comments  in  relations  to  above- 
described  notifications  received  from 
the  Secretary-General.  These  comments 
will  be  submitted  to  the  Department  of 
State  to  assist  in  developing  the  U.S. 
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Government  position  on  these  matters  at 
the  meetings  of  the  CND  and  the 
Council. 

Peter  B.  Bensinger, 

Administrator. 

December  24, 1980. 

ira  Doc.  80-40683  Filed  12-30-80: 8:45  am] 

WLUNG  CODE  4410-0»-« 


NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting 

December  24, 1980. 

Pursuant  to  Sec.  10(a](2]  of  the  Federal 
Advisory  Committee  Act,  5  U,S.C,  App. 
(1976),  notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Oceans  and  Atmosphere  (NACOA)  will 
hold  a  3-day  meeting  on  Monday, 
Tuesday,  and  Wednesday,  January  12, 
13,  and  14, 1981.  The  meetings  will  be 
held  in  Room  418,  Page  Building  1,  2001 
Wisconsin  Ave.,  NW.,  Washington,  DC 
20235.  The  meetings  will  commence  at 
2:00  p.m.  on  Monday  and  9:00  a.m.  on 
Tuesday  and  Wednesday. 

The  Committee,  consisting  of  18  non- 
Federal  members,  appointed  by  the 
President  from  academia,  business  and 
industry.  State  and  local  government, 
an^  public  interest  groups,  was 
established  by  Congress  by  Public  Law 
95-63,  on  July  5, 1977.  Its  duties  are  to: 

(1)  undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  on  the  carrying  out  the 
programs  of  the  National  Oceanic  and 
Atmospheric  Administration;  and  (3) 
submit  an  annual  report  to  the  President 
and  to  Congress  setting  forth  an 
assessment,  on  a  selective  basis,  of  the 
status  of  the  Nation's  marine  and 
atmospheric  activities,  and  submit  such 
other  reports  as  may  from  time  to  time 
be  requested  by  the  President  or 
Congress. 

The  tentative  meeting  schedule 
follows: 

January  12, 1961 

Pane!  Session 
2:00  p.m.-5:30  p.m. 

Fisheries  Panel 

January  13, 1961 

Plenary  Session 
9:00  a.m.-9:30  a.m. 

Opening  Remarks — Acting  Chairman 
9:30  a.m.-10;30  a.m. 

Coastal  Energy  impact  Program 


10:30  a.m.-12:00  noon 

Waste  Management  Report,  John  Knauss, 
Chairman,  Committee  review/approval 
12:00  noon-l:00  p.m. 

Lunch 

1:00  p.m.-2:30  p.m. 

Services  to  Ocean  Operations  Report 
Committee  review/proposal 

Panel  Meeting 

2:30  p.m.-4:30  p.m. 

Hydrology,  Paul  Bock,  Chairman 
Dr.  Richard  E.  Hallgren,  Director,  National 
Weather  Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 

Dr.  John  Schaake,  Chief,  Hydrologic 
Services  Division,  National  Weather 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 

Adjourn 

\ 

4:30  p.m. 

January  14, 1981 
Panel  Session 
9:00  a.m.-10:00  a.m. 

Support  for  Atmospheric  Research 
Facilities,  Louis  J.  Battan,  Chairman 

Plenary  Session 

10:00  a.m.-12:00  noon 

Law  of  the  Sea,  Burt  H.  Keenan,  Member; 
Speaker:  Conrad  Welling;  Topic:  Deep 
Seabed  Mining 

Lunch 

12:00  p.m.-l:00  p.m.  / 

1:00  p.m.-3:30  p.m. 

Panel  Reports 

Adjourn 

3:30 

Persons  desiring  to  attend  will  be 
admitted  to  the  extent  seating  is 
available.  Persons  wishing  to  make 
formal  statements  should  notify  the 
Chairman  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
impose  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
this  meeting  may  be  obtained  through 
the  Committee's  Executive  Director, 
Steven  N.  Anastasion,  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere, 
3300  Whitehaven  Street,  NW„  (Room 
436,  Page  Building  #1],  Washington,  DC 
20235.  The  telephone  number  is  (202) 
653-7818. 

Stephanie  M.  Jones, 

Acting  Executive  Director. 

|FR  Doc.  80-40654  Filed  12-30-80;  8:45  am] 

WLLmC  CODE  3510-12-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (80-85)] 

NASA  Advisory  Council,  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 

L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  the  following  meeting: 

NAME  OF  committee:  NASA  Advisory 
Council,  Space  Systems  and  Technology 
Advisory  Committee,  Informal 
Subcommittee  on  Energy  Technology. 

DATE  AND  TIME:  January  28,  29, 1981,  8:30 
a.m.  to  5  p.m.,  January  30, 1981,  8:30  a.m. 
to  11  a.m. 

ADDRESS:  Jet  Propulsion  Laboratory, 
Room  903,  Building  180,  Pasadena, 
California. 

TYPE  OF  MEETING:  Open. 

Agenda 

January  28, 1981 

8:30  a.m. — Welcome  and  Introductory 
Remarks. 

9  a.m. — Update  of  NASA  Energy  Programs. 
1:30  p.m. — Review  of  Jet  Propulsion 
Laboratory  Energy  Projects. 

January  29, 1981 

8:30  a.m. — Continuation  of  Jet  Propulsion 
Laboratory  Project  Reviews. 

January  30, 1981 

8:30  a.m. — Subcommittee  Discussions  and 
Formulation  of  Recommendations. 

11  a.m. — Adjourn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  A.  Beattie,  Executive  , 
Secretary,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  (202/755-3127). 

SUPPLEMENTARY  INFORMATION:  The 
Informal  Subcommittee  on  Energy 
Technology  of  the  NASA  Advisory 
Council,  Space  Systems  and  Technology 
Advisory  Committee,  was  established  to 
provide  advice  and  recommendations  on 
the  overall  objectives,  approach, 
content,  structure  and  balance  of  NASA 
energy  technology  efforts.  The 
Chairperson  is  Dr.  Robert  L.  Hirsch. 
There  are  currently  seven  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  40  persons  including  the 
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Subcommittee  members  and 
participants). 

Gerald  D.  Griffin, 

Acting  Associate  Administrator  for  External 
Relations. 

December  19, 1980. 

|FR  Doc.  80-40564  Filed  12-30-80;  8:45  am] 

BILLING  CODE  7510-01-M 


Notice  (80-84)] 

NASA  Advisory  Council  (NAC),  Life 
Sciences  Advisory  Committee; 

Meeting 

The  NAC  Life  Sciences  Advisory 
Committee  (LSAC)  will  meet  at  the 
National  Aeronautics  and  Space 
Administration  Headquarters  on 
January  16, 1981.  The  meeting  will  take 
place  from  8:30  a.m.  to  5  p.m.  in  Room 
5026  of  Federal  Building  6,  400  Maryland 
Avenue  SW,  Washington,  DC  20546.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approximately  50  persons  including  12 
Committee  members  and  participants). 

The  Life  Sciences  Advisory 
Committee  consults  with  and  advises 
the  Council  and  NASA  on  the 
accomplishments  and  plans  of  NASA’s 
Life  Sciences  Programs.  The  Committee 
is  chaired  by  Dr.  Richard  Wurtman. 
Following  is  the  approved  agenda  for 
the  meeting: 

Agenda 

January  16, 1981 

8:30  a.m. — Introductory  Remarks. 

9:00  a.m. — Application  of  Section  Criteria 
to  LS-1  Experiments. 

3:30  p.m. — Payload  Options  and  Sample 
Payloads. 

4:00  p.m. — Discussion:  Actions  From 
Previous  Meeting. 

5:00  p.m. — Adjourn. 

For  further  information  please  contact 
Dr.  Paul  Rambaut,  Executive  Secretary 
for  the  Committee,  Code  SBR-3, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
Telephone  (202)  755-3723. 

Gerald  Griffin, 

Acting  Associate  Administrator  for  External 
Relations. 

December  19, 1980. 

|FR  Doc.  80-40565  Filed  12-30-80;  8:45  am| 

BILLING  CODE  7510-01-M 


Abnormal  Occurrence;  Improper  Use 
and  Inadequate  Control  of  Licensed 
Material  (Radiopharmaceuticals) 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended. 


requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e.,  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incident  was  determined  to  be  an 
abnormal  occurrence  using  the  criteria 
published  in  the  Federal  Register  on 
February  24, 1977  (42  FR 10950). 

Appendix  A  (Example  I.d.3)  criteria  of 
the  Policy  Statement  notes  that  a  serious 
deficiency  in  management  or  procedural 
controls  in  major  areas  can  be 
considered  an  abnormal  occurrence.  The 
following  description  of  the  event  also 
contains  the  remedial  action  taken. 

Date  and  Place. — On  July  31, 1980,  the 
Nuclear  Regulatory  Commission’s 
Region  III  office  in  Glen  Ellyn,  Illinois 
received  a  communication  indicating 
that  patients  of  Lakeview  Hospital  in 
Wauwatosa,  Wisconsin  had  routinely 
received  double  the  prescribed  dose  of 
radiopharmaceuticals  for  diagnostic 
scans  since  1976.  The  hospital  currently 
holds  an  NRC  license,  originally  issued 
in  1959  and  most  recently  renewed  in 
1979,  to  possess  radioactive  isotopes  for 
medical  diagnostic  procedures. 

Nature  and  Probable  Consequences. — 
Investagations  revealed  that  the 
licensee’s  nuclear  medicine  staff  were 
routinely  administering  more  than  the 
prescribed  doses  of 
radiopharmaceuticals  to  patients,  most 
of  them  age  65  and  over,  for  those 
diagnostic  scans  of  brain,  bone,  liver, 
spleen  and  lung  in  which  technetium- 
99m  (Tc-99m)  was  incorporated  as  part 
of  the  scanning  agent.  This  involved  20 
to  30  patients  per  month.  The  doses 
administered  were  generally  twice  the 
prescribed;  the  highest  dose 
admininstered  to  a  patient  was  42 
millicuries  of  Tc-99m  DTPA  ‘  for  a  brain 
scan,  instead  of  the  15  millicuries  which* 
the  hospital ’s  written  protocol 
prescribed.  This  would  have  resulted  in 
a  whole  body  dose  of  840  millirems,  and 
a  dose  to  the  critical  organ  (urinary 
bladder)  of  23  rams.  (By  comparison,  a 
normal  chest  X-ray  is  equal  to  a  whole 
body  dose  of  20  to  50  millirems.)  The 
increased  dosages  were  unnecessary 
because  they  did  not  result  in  any 
corresponding  benefit  to  the  patients. 

The  purposes  of  the  dosage  increases 
were  to  decrease  scanning  time  (from 
about  30-45  minutes  to  about  15-20 
minutes)  and  to  obtain  brighter  images 
before  the  patients  moved.  This  was 
done  by  administering  increased 
dosages  despite  available  alternative 
means  to  accomplish  the  same  purpose 


without  subjecting  the  patients  to 
unnecessary  radiation. 

In  addition  to  the  misadministrations, 
the  investigation  identified  several  items 
of  non-compliance  with  the  license 
concerning  failure  to  maintain  accurate 
records,  inadequate  equipment 
calibration,  and  inadequate  radiation 
surveys. 

Cause  or  Causes. — The  principal 
causes  of  the  incident  were  the  improper 
use  of  the  radiopharmaceuticals  by  the 
licensee  staff  and  inadequate  procedural 
controls  for  the  program.  Further,  the 
licensee’s  technetium  utilization  log  was 
falsified  to  indicate  that  proper  dosages 
had  been  administered.  ’Diis  prevented 
NRC  inspectors  from  detecting  this 
practice. 

Actions  Taken  to  Prevent  Refairrence 

Licensee. — ^The  licensee  cooperated  in 
the  investigation,  took  prompt  action  to 
correct  deficiencies  including 
suspension  and  later  removal  of  two 
employees  involved,  and  stopped  all 
licensed  activities  when  NRC  suspended 
their  license.  Patients  requiring  nuclear 
medicine  diagnostic  procedures  were 
referred  to  a  nearby  county  medical 
complex  which  is  authorized  to  perform 
procedures  involving 
radiopharmaceuticals.  In  early 
September  in  the  reply  to  the  NRC  Order 
to  Show  Cause  and  during  a  subsequent 
NRC-licensee  management  meeting,  the 
licensee  submitted  new  procedures 
aimed  at  correcting  the  identified 
problems.  In  addition,  the  two 
employees,  initially  suspended,  were 
discharged. 

NRC. — An  NRC  investigation,  begun 
on  August  1  and  completed  on  August  7, 
1980,  included  interviews  with  an 
authorized  user  and  three  nuclear 
medicine  technicians,  as  well  as  a' 
review  of  records.  On  August  11, 1980, 
the  NRC  issued  an  Order  Suspending 
License,  effective  immediately,  and  an 
Order  to  Show  Cause  why  the  license 
should  not  be  revoked;  this  was  also 
published  in  the  Federal  Register  (45  FR 
56477).  An  investigation  by  the  NRC 
OfHce  of  Inspector  and  Auditor  is 
complete  and  has  been  forwarded  to  the 
Department  of  Justice  for  whatever 
action  they  deem  appropriate.  The 
licensee’s  response  to  the  Order  to  Show 
Cause  was  reviewed  by  the  NRC,  and 
was  determined  to  have  shown 
sufHcient  cause  why  the  license  should 
not  be  revoked.  The  suspension  order 
was  rescinded  and  a  ConHrmatory 
Order  Modifying  License  was  issued  to 
incorporate  the  licensee’s  corrective 
action  in  the  license. 

Dated  at  Washington,  D.C.,  this  19th  day  of 
December,  1980. 


'  Diethylenetriamine  pentaacetic  acid  (DTPA) 
labelled  with  Tc-99m  is  a  radiopharmaceutical  used 
for  brain  and  kidney  imaging. 


NUCLEAR  REGULATORY 
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For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

|FR  Doc.  aO-40635  Filed  12-30-80: 8:45  am| 

WLUNO  CODE  7S90-01-M 


(Docket  Nos.  50-454  and  50-4551 

Commonwealth  Edison  Co.  (Byron 
Nuclear  Power  Station,  Units  1  and  2); 
Request  for  Action 

Notice  is  hereby  given  that  by  a 
request  of  November  21, 1980,  the 
Rockford  League  of  Women  Voters 
(League]  petitioned  that  a  proceeding  be 
instituted  pursuant  to  10  CFR  2.202  to 
consider  modification,  suspension  or 
revocation  of  the  construction  permit 
issued  to  Commonwealth  Edison 
Company  for  the  Byron  Nuclear  Power 
Station,  Units  1  and  2,  to  insure  proper 
resolution  of  all  outstanding  safety 
problems  applicable  to  the  Byron 
Station.  Pending  a  full  hearing  and 
determination  of  its  request,  the  League 
sought  an  immediate  halt  to  the 
construction  of  the  Byron  Station.  This 
petition  is  being  treated  as  a  request  for 
action  under  10  CFR  2.206  of  the 
Commission's  regulations,  and 
accordingly,  action  will  be  taken  on  the 
petition  within  a  reasonable  period  of 
time. 

Copies  of  the  petition  are  available  for 
inspection  in  the  Commission’s  Public 
Document  Room  at  1717  H  Street  NW., 
Washington,  D.C.  20555  and  in  the  local 
public  document  room  at  the  Byron 
Public  Library,  Third  and  Washington 
Streets,  Byron,  Illinois  61010. 

Dated  at  Bethesda,  Md.,  this  22nd  day  of 
December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  80-40644  Filed  12-30-80;  8:45  ain| 

BILUNG  CODE  7SS(M)1-M 


[Docket  No.  50-1551 

Consumers  Power  Co.  (Big  Rock  Point 
Plant),  Director’s  Decision 

By  petition  dated  April  1, 1980, 
Christa-Maria,  on  behalf  of  Concerned 
Citizens  for  the  Charlevoix  Area, 
requested  that  the  Big  Rock  Point  Plant 
be  shutdown  immediately  because  it 
does  not  meet  minimal  Nuclear 
Regulatory  Commission  (NRC) 
requirements  relating  to  containment 
integrity.  This  petition  has  been 
considered  under  the  provisions  of  10 
CFR  2.206  of  the  Commission's 
regulations.  Notice  of  receipt  of  the 


petition  was  published  in  the  Federal 
Register  July  7, 1980  (45  FR  45748). 

The  basis  of  Christa-Maria's  petition 
is  the  contention  that  the  steel 
containment  at  the  Big"  Rock  Point  Plant 
is  insufficient  to  contain  radiation  in  the 
event  of  an  accident.  Petitioner  asserts 
that  continued  operation  of  the  Big  Rock 
Point  Plant  with  an  unshielded  steel 
containment  is  in  direct  violation  of 
NRC  requirements.  Upon  consideration 
of  the  information  set  forth  in  Christa- 
Maria's  petition,  it  has  been  determined 
that  Christa-Maria  has  not  presented 
any  new  information  or  reasons  which 
constitute  a  basis  for  shutting  down  the 
Big  Rock  Point  Plant. 

Discussion 

Christa-Maria  asserts  that  the 
unshielded  steel  containment  at  the  Big 
Rock  Point  Plant  is  insufficient  to 
contain  radiation  and  that  this  is  in 
direct  violation  of  "requirement  2.213"  of 
NUREG  0578,  “TMI-2  Lessons  Learned 
Task  Force  Status  Report  and  Short- 
Term  Recommendations,"  which  states 
that  nuclear  power  plants  must  shut 
down  immediately  in  the  event  of  a 
complete  loss  of  safety  function. 

It  is  assumed  that  the  reference  to 
"requirement  2.213”  of  NUREG  0578  in 
Christa-Maria’s  petition  is  a 
typographical  error  and  that  the 
reference  was  intended  to  be  to  Section 
2.2.3.  In  that  section,  the  NRC  Lessons 
Learned  Task  Force  had  originally 
proposed  that  the  Technical 
Specifications  for  each  reactor  should 
provide  that  the  reactor  be  placed  in  a 
hot  shutdown  condition  within  8  hours 
and  a  cold  shutdown  condition  within  24 
hours  from  the  time  that  the  reactor  is 
found  to  be  or  has  been  in  operation 
with  a  complete  loss  of  safety  function. 
However,  based  on  further  review,  the 
NRC  staff  determined  that  rather  than 
implement  the  original  proposal  at  this 
time  a  broad  new  rulemaking  should  be 
undertaken  which  would  require  plant 
shutdown  for  various  human  and 
procedural  errors.  Accordingly,  the 
NRC’s  September  13, 1979  letter  to  all 
licensees  indicated  that  no  further 
action  on  section  2.2.3  would  be 
required  by  the  licensees  pending  the 
actions  of  the  rulemaking  process. 
Consequently,  the  “requirement”  which 
Christa-Maria  asserts  the  Big  Rock 
facility  is  violating  is  not  currently  a 
requirement  for  NRC  licensees. 

'The  issue  of  adequate  shielding  from 
post-accident  radiation  fields  is  still 
under  active  review.  One  of  the  lessons 
learned  from  the  TMI-2  accident  is  that 
radiation  fields  resulting  from  contained 
radiation  sources  after  an  accident  may 
make  it  difficult  to  effectively  perform 
accident  recovery  operations  or  may 


impair  safety  equipment.  As  a  result,  by 
letter  of  October  30, 1979,  we  asked 
nuclear  power  plant  licensees  to 
perform  a  design  review  of  plant 
shielding  by  January  1, 1980  and  to 
implement  needed  changes  by  January  1, 
1981.  The  NRC  design  criteria  assume  a 
very  severe  accident  with  a  very  large 
radiation  source  term  and  assume  that 
stringent  limits  on  radiation  exposure  to 
personnel  would  be  met.  Consumers 
Power  Company  submitted  the  design 
review  by  letter  of  December  27, 1979 
and  identified  areas  of  the  plant  which 
would  need  additional  shielding 
protection  if  NRC  design  criteria  were  to 
be  met. 

By  letters  dated  February  22,  April  2, 
May  6,  August  25,  and  September  2, 

1980,  Consumers  Power  Company  had 
requested  a  delay  in  implementation  of 
additional  shielding  protection 
requirements  until  the  completion  of  an 
ongoing  risk  assessment  of  the  plant, 
estimated  to  be  April  1981.  The 
requested  delay  was  effectively  mooted 
by  the  publication  of  NUREG-0737, 
“Clarification  of  TMI  Action  Plan 
Requirements”  which  modifies  the 
implementation  date  for  necessary 
changes  to  January  1, 1982. 

As  required  by  the  staff,  the  licensee 
has  completed  a  review  of  vital  areas  in 
which  personnel  occupancy  may  be 
limited  by  radiation  during  post¬ 
accident  operations.  Our  safety 
evaluation  of  the  implementation  of 
“Category  A”  Lessons  Learned 
requirements  was  issued  on  May  2, 1980 
and  stated  that  the  control  room,  the 
interim  Technical  Support  Center  and 
the  Operational  Support  Center  are 
sufHciently  shielded  that  they  would 
remain  accessible  for  continuous 
occupancy.  The  vital  areas  in  which 
personnel  occupancy  may  be  limited  are 
the  backup  emergency  diesel,  backup 
cooling  water  supply  hose  to  the  core 
spray  heat  exchanger  and  the 
emergency  diesel  general  fuel  supply. 
The  licensee  initiated  work  to 
implement  changes  for  these  three  items, 
and  two  of  them,  the  relocation  of  the 
backup  emergency  diesel  and  the 
modification  to  the  emergency  diesel 
general  fuel  supply,  should  be  completed 
shortly.  With  respect  to  the  third  item, 
the  licensee  began  implementation  of 
the  modifications  but  has  recently 
informed  us  that  preliminary  results 
from  the  probabilistic  risk  assessment 
being  conducted  for  the  Big  Rock  Point 
plant  could  affect  the  need  for  the 
modification  to  the  backup  cooling 
water  supply  hose  to  core  spray  heat 
exchanger.  Accordingly,  they  indicated 
that  work  on  this  third  item  has  been 
stopped.  Because  of  the  delay  in  the 
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implementation  of  additional  shielding 
requirements  until  January  1, 1982,  as 
discussed  above,  the  licensee  had 
additional  time  to  further  assess  this 
modification. 

Because  of  the  conservatism  of  the 
design  requirements  against  which  the 
shielding  acceptability  must  be 
evaluated,  it  is  our  judgment  that  a 
deferral  of  implementation  until  1982 
will  not  result  in  exposure  of  plant 
personnel  to  significant  risk  from  a  loss- 
of-coolant  accident  or  a  greater  risk  to 
the  public  than  previously  evaluated,  if 
such  an  accident  should  occur. 

Conclusion 

Based  on  the  foregoing  discussion  and 
the  provisions  of  10  CFR  2.206, 1  have 
determined  that  there  is  no  adequate 
basis  for  shutting  down  the  Big  Rock 
Point  Plant.  The  request  by  the 
Concerned  Citizens  of  Charlevoix  Area 
is,  therefore,  denied. 

A  copy  of  this  Decision  will  be  placed 
in  the  Commission’s  Public  Document 
Room  at  1717  H  Street,  NW., 
Washington,  D.C.  20555  and  the  Local 
Public  Document  Room  for  the  Big  Rock 
Point  Plant,  located  at  the  Charlevoix 
Public  Library,  107  Clinton  Street, 
Charlevoix,  Michigan  49720.  A  copy  of 
this  Decision  will  also  be  Hied  with  the 
Secretary  of  the  Commission  for  review 
by  the  Commission  in  accordance  with 
10  CFR  2.206(c]  of  the  Commission’s 
regulations. 

In  accordance  with  10  CFR  2.206(c)  of 
the  Commission’s  regulations,  this 
Decision  will  constitute  the  Hnal  action 
of  the  Commission  twenty  (20)  days 
after  the  date  of  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  this  Decision 
within  that  time. 

Dated  at  Bethesda,  Md.,  this  18  day  of 
December  1980. 

Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  80-40638  Filed  12-30-80: 8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  No.  50-155] 

Consumers  Power  Co.  (Big  Rock  Point 
Piant);  Issuance  of  Director’s  Decision 

On  December  11, 1979,  notice  was 
published  in  the  Federal  Register  (44  FR 
71489)  that  by  petition  dated  November 
4, 1979,  Ms.  JoAnn  Bier  and  Ms.  Shirley 
Johns,  had  requested  that  an  order  be 
issued  to  delay  restart  of  the  Big  Rock 
Point  Plant  Unit  1.  Seven  alleged  safety 
questions  identified  in  the  petition  were 
resolved.  Six  of  the  seven  issues 
identified  in  November  4, 1979,  request 
were  repeated  with  clarifications,  in  a 


request  of  January  6, 1980.  Moreover,  the 
eighth  safety  issue  was  added  in  the 
latter  submittal.  The  petitions  were  not 
received  by  the  Nuclear  Regulatory 
Commission  (the  Commission)  before 
restart  of  the  facility.  Consequently,  the 
petitions  have  been  treated  as  a  request 
for  an  order  to  show  cause  why  Facility 
Operating  License  No.  DPR-6  issued  to 
Consumer  Power  Company  for  the  Big 
Rock  Point  Plant  should  not  be 
suspended  pending  resolution  of  the 
issues  raised. 

'The  Commission’s  Director  of  Nuclear 
Reactor  Regulation  has  treated  these 
requests  as  requests  for  action  under  10 
CFR  2.206.  Upon  review  of  records 
pertinent  to  the  issues  raised  by  Ms.  Bier 
and  Ms.  Johns,  the  Director  has 
determined  that  the  requests  do  not 
provide  an  adequate  basis  to  issue  an 
order  to  show  cause  why  License  No. 
DPR-6  for  the  Big  Rock  Point  Plant 
should  not  be  suspended.  Accordingly, 
the  requests  have  been  denied. 

Copies  of  the  Director’s  decision  are 
available  for  inspection  in  the 
Commission’s  Public  Document  Room, 
1717  H  Street,  N.W.  Washington,  D.C., 
20555  and  at  the  Local  Public  Document 
Room  for  Big  Rock  Point,  located  at  the 
Charlevoix  Public  Library,  107  Clinton 
Street,  Charlevoix,  Michigan  49720.  A 
copy  of  this  decision  will  also  be  filed 
with  the  Secretary  for  the  Commission’s 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Commission’s  regulations. 

As  provided  in  10  CFR  2.206(c),  the 
decision  will  constitute  the  final  action 
of  the  Commission  twenty  (20)  days 
after  the  date  of  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  decision  within 
that  time. 

Dated  at  Bethesda,  Md.,  this  18  day  of 
December  1980. 

Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  80-40639  Filed  12-30-80: 8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  Nos.  50-461  OL  and  50-462  OL] 

Illinois  Power  Co.,  et  al.,  (Clinton  Power 
Station,  Units  1  and  2,  Application  for 
Operating  License);  Memorandum  and 
Order  (Summarizing  Telephone 
Conference  and  Ordering  Special 
Prehearing  Conference) 

December  22, 1980. 

Petitions  to  intervene  in  this  operating 
licensing  proceeding  have  been  filed  by 
two  groups.  Prairie  Alliance  and 
Bloomington-Normal  Chapter  of  Prairie 
Alliance  (hereinafter  called 
“Bloomington-Normal”).  Both  petitioners 


and  also  the  State  of  Illinois  have 
requested  a  hearing. 

A  telephone  conference  was  held  on 
December  2, 1980  for  the  purpose  of 
making  sure  that  the  petitioners 
understood  the  specificity  requirements 
of  10  CFR  2.714(b)  and  to  establish  a 
date  for  a  Special  Prehearing 
Conference  pursuant  to  10  CFR  2.751(a). 

The  spokesman  fqr  Prairie  Alliance 
stated  that  he  had  a  copy  of  10  CFR  and 
understood  the  amendment  requirement 
of  10  CFR  2.714(b).  He  requested 
postponement  of  the  Special  Prehearing 
Conference  because  he  had  not  had 
access  to  the  Applicution  for  facility 
operating  license  and  the  Applicants’ 
Environmental  Report.  Counsel  for 
Applicants  agreed  to  assist  the 
petitioner  in  locating  these  documents. 
The  spokesman  for  Bloomington-Normal 
indicated  that  this  petitioner  intended  to 
consolidate  its  efforts  with  Prairie 
Alliance.  All  conferees  agreed  upon 
January  29, 1981  as  a  date  for  the  Special 
Prehearing  Conference. 

Order 

In  view  of  the  foregoing,  it  is,  this  22nd 
day  of  December  1980  Ordered 

That  the  Special  Prehearing 
Conference  will  be  held  at  the  Urbana 
Civic  Center,  108  East  Water  Street, 
Urbana,  Illinois  on  January  29, 1981 
beginning  at  9:30  a.m. 

For  the  Atomic  Safety  and  Licensing  Board. 
Oscar  H.  Pant, 

Administrative  Judge. 

[FR  Doc.  80-40634  Filed  lZ-30-80: 8:45  am] 

BILUNG  CODE  7S90-01-M 


[Byproduct  Material  License  No.  22-00057- 
06;  EA-80-47] 

Minnesota  Mining  and  Manufacturing 
Company;  Order  Imposing  a  Civil 
Monetary  Penalty 

I 

Minnesota  Mining  and  Manufacturing 
Company,  St.  Paul,  Minnesota  (the 
“licensee”),  is  the  holder  of  Byproduct 
Material  License  No.  22-00057-06  (the 
“license”),  issued  by  the  Nuclear 
Regulatory  Commission  (the 
“Commission”).  The  license  authorizes 
research  and  development  as  defined  in 
10  CFR  Part  30:  manufacture  and  testing 
of  products;  and  demonstration  of 
sealed  sources  and  devices  containing 
sealed  sources.  This  license  was  initially 
issued  on  February  17, 1964,  and  has  an 
expiration  date  of  May  31, 1979.  A 
timely  renewal  application  has  been 
submitted. 
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II 

An  inspection  was  conducted  on 
March  31, 1980,  at  the  waste  burial  site 
in  Hansford,  Washington.  As  a  result  of 
this  inspection,  it  appears  the  licensee 
has  not  conducted  its  activities  in  full 
compliance  with  the  conditions  of  the 
license  and  with  the  requirements  of  the 
Nuclear  Regulatory  Commission’s 
"Packaging  of  Radioactive  Material  for 
Transport  and  Transportation  of 
Radioactive  Material  Under  Certain 
Conditions,”  Part  71,  Title  10,  Code  of 
Federal  Regulations.  A  written  Notice  of 
Violation  was  served  upon  the  licensee 
by  letter  dated  August  6, 1980, 
specifying  the  item  of  noncompliance  in 
accordance  with  10  CFR  2.201.  A  Notice 
of  Proposed  Imposition  of  a  Civil 
Penalty  was  served  concurrently  upon 
the  licensee  in  accordance  with  Section 
234  of  the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2282)  and  10  CFR 
2.205,  incorporating  by  reference  the 
Notice  of  Violation  which  stated  the 
nature  of  the  item  of  noncompliance, 
and  the  provisions  of  the  NRC  and  DOT 
regulations,  with  which  the  licensee  was 
in  noncompliance.  An  answer  from  the 
licensee  to  the  Notice  of  Violation  and 
the  Notice  of  Proposed  Imposition  of  a 
Civil  Penalty  was  dated  August  28, 1980. 

III 

Upon  consideration  of  the  answer 
received  and  the  statements  of  fact, 
explanation,  and  argument  in  denial  or 
mitigation  contained  therein,  as  set  forth 
in  the  Attachment  to  this  Order,  the 
Director  of  the  Office  of  Inspection  and 
Enforcement  has  determined  that  the 
penalty  proposed  for  the  item  of 
noncompliance  designated  in  the  Notice 
of  Violation  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282)  and 
10  CFR  2.205,  it  is  hereby  ordered  that: 

The  licensee  pay  a  civil  penalty  in  the  total 
amount  of  Two  Thousand  Dollars  ($2,000) 
within  twenty-Hve  days  of  the  date  of  this 
Order,  by  check,  draft,  or  money  order 
payable  to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director  of  the  Office  of 
Inspection  and  Enforcement. 

V 

The  licensee  may,  within  twenty-five 
days  of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Secretary  to  the 
Commission,  U.S.N.R.C.,  Washington. 
D.C.  20555.  A  copy  of  the  hearing 
request  shall  also  be  sent  to  the 
Executive  Legal  Director,  U,S.N.R.C., 
Washington,  D.C.  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 


Order  designating  the  time  and  place  of 
hearing.  Upon  failure  of  the  licensee  to 
request  a  hearing  within  twenty-five 
days  of  the  date  of  this  Order,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings 
and,  if  payment  has  not  been  made  by 
this  time,  the  matter  may  be  referred  to 
the  Attorney  General  for  collection. 

VI 

In  the  event  the  license  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  a  hearing  shall  be: 

a.  whether  the  licensee  was  in 
noncompliance  with  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  referenced  in  Sections  II 
and  III  above;  and, 

b.  whether  on  the  basis  of  the  item  of 
noncompliance,  this  Order  should  be 
substained. 

Dated  at  Bethesda.  Md..  this  17th  day  of 
December  1980. 

For  the  Nuclear  Regulatory  Commission.  , 
Victor  Stello,  [r., 

Director,  Office  of  Inspection  and 
Enforcement. 

Appendix  A — Evaluation  and 
Conclusion 

For  the  item  of  noncompliance  and 
associated  civil  penalty  identified  in  the 
Notice  of  Violation  (dated  August  6, 

1980)  the  original  item  of  noncompliance 
is  restated  and  thp  Office  of  Inspection 
and  Enforcement’s  evaluation  and 
conclusion  regarding  the  licensee’s 
response  to  the  item  (dated  August  28. 
1980)  is  presented. 

Statement  of  Noncompliance 

10  CFR  71.5  prohibits  delivery  of 
licensed  material  to  a  carrier  for 
transport  unless  the  licensee  complies 
with  applicable  regulations  of  the 
Department  of  Transportation  in  49  CFR 
Parts  170-189.  49  CFR  173.393(j)(2) 
requires  that  radiation  levels  not  exceed 
200  millirem  per  hour  at  any  point  on  the 
external  surface  of  the  vehicle  used  to 
transport  packages  of  radioactive 
material. 

Contrary  to  the  above,  a  shipment  of 
licensed  radioactive  material  was  made 
from  your  Saint  Paul,  Minnesota  facility 
to  Richland,  Washington,  on  March  25, 
1980  in  an  exclusive  use  vehicle.  A  dose 
rate  of  300  millirem  per  hour,  was 
measured  at  contact  with  the  bottom  of 
the  trailer  upon  receipt  at  Richland, 
Washington  on  March  31, 1980. 

This  a  Severity  II  item  of 
noncompliance. 

(Civil  Penalty — $2,000) 

Licensee’s  Response 

In  the  response  dated  August  28. 1980, 
the  licensee  stated,  in  part,  “Although 


3M  surveyed  the  vehicle  before  it  left 
our  site,  the  survey  was  limited  to  the 
vertical  surfaces  of  the  trailer  and  inside 
the  cab  of  the  tractor.  We  have  no 
radiation  survey  data  to  confirm  or  deny 
the  radiation  dose  rates  which  were 
measured  underneath  the  trailer  when  it 
arrived  at  Richland.  Therefore,  we 
accept  your  findings  that  a  radiation 
level  underneath  the  trailer  exceeded 
200  mR/hr.” 

“For  more  than  10  years,  3M  shipped 
low  level  radioactive  waste  by  exclusive 
use  vehicle  to  approved  disposal  sites. 
Throughout  this  period,  representatives 
of  government  and  industry 
aclmowledged  that  formal  regulatory 
survey  standards  for  assuring 
compliance  with  external  radiation 
levels  standards  were  needed.  To  fill 
this  void,  shippers  developed  practices 
based  on  verbal  advice  provided  by 
federal  and  state  agency  personnel.” 

“The  industry  practices  relevant  here, 
developed  with  the  knowledge  of  agency 
personnel,  called  for  measuring  surface 
dose  rates  on  the  four  sides  of  the 
trailer,  at  a  distance  of  six  feet  from  the 
trailer  and  in  the  cab  of  the  tractor. 
Routine  measurements  on  the  top  and/ 
or  bottom  of  a  trailer  were  not  part  of 
this  accepted  practice.  On  March  26, 

1980,  3M  followed  this  practice  in  belief 
that  no  additional  measurements  were 
required .  .  .” 

“On  April  1, 1980,  NECO  advised  3M 
that  our  March  26  shipment  was  in 
noncompliance.  At  the  same  time, 

NECO  advised  that  routine  surveys 
underneath  vehicles  had  been 
conducted  since  the  fall  of  1979.  At  no 
time  prior  to  April  1  was  3M  so  advised 
by  NECO  even  though  there  were  at 
least  seven  documented  telephone 
conversations  between  representatives 
of  the  two  companies  during  the 
previous  eight  months.  No  mention  was 
made  of  a  175  mR/hr  spot  on  the  side  of 
the  truck  and  we  were  led  to  believe 
that  one  of  the  routine  surveys  detected 
the  excessive  dose  rate.  If  this  is  correct, 
a  finding  of  noncompliance  is  unfair  to 
3M  becaue  3M  had  no  knowledge  that 
the  NRC  used  routine  surveys 
underneath  vehicles.” 

Evaluation  of  the  Licensee’s  Response 

As  you  know,  effective  December  3, 
1979,  the  Commission  amended  its 
regulations  for  packaging  and 
transportation  of  radioactive  materials 
to  make  compliance  with  the 
Department  of  Transportation  (DOT) 
regulations  explicit  NRC  requirements. 
This  change  did  not  alter  any 
substantive  requirements;  it  was 
designed  to  enable  the  NRC  to  inspect 
activities  of  its  licensees  in  this  area  and 
to  take  enforcement  actions  if 
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warranted.  But,  because  of  the  growing 
number  of  transportation  incidents 
involving  low  specific  activity  materials 
and  type  A  quantities  of  radioactive 
materials  due,  at  least  in  part,  to  the  use 
of  defective  shipping  containers  and 
improper  loading  and  preparation  of 
packages  for  shipment,  the  NRC 
determined  that  augmentation  of  the 
DOT  inspection  and  enforcement  efforts 
by  those  of  NRC  was  necessary  to 
assure  compliance  with  applicable 
regulations.  This  change  in  the 
regulations,  plus  the  addition  of  specibc 
criteria  for  imposing  civil  penalties  for 
transportation  incidents,  should  have 
signalled  Minnesota  Mining  & 
Manufacturing,  as  well  as  all  licensees, 
that  what  may  have  been  considered 
sufHcient  in  industry  practices  to 
demonstrate  compliance  with  a 
particular  requirement  in  the  past  might 
no  longer  be  adequate  and  certainly  not 
in  strict  compliance  with  DOT 
requirements.  It  was  incumbent  on  you 
to  ascertain  whether  additional 
measures  to  assure  strict  compliance 
might  now  be  necessary. 

The  applicable  DOT  requirement 
clearly  limits  the  dose  rate  from  licensed 
radioactive  material  to  200  millirem  per 
hour  at  any  point  on  the  external 
surface  of  the  car  or  vehicle  consigned 
for  exclusive  use  (49  CFR  173.393(j)(2)). 
Under  the  procedures  in  Nuclear 
Engineering  Company’s  license,  i.e., 
Condition  31  and  Appendix  B,  to  which 
you  referred,  sm'veying  underneath 
trailers  is  required  when  readings 
around  the  sides  of  the  trailer  are  near 
allowable  limits.  Consequently,  the  NRC 
inspector  would  have  surveyed  under 
the  vehicle  in  any  event,  because  a  spot 
reading  175mR/hr  was  found  on  one  of 
the  sides  of  the  vehicle. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

|FR  Doc.  80-10638  Filed  12-30-80;  8:45  am] 
nUJNG  CODE  759(M)1-M 

[Docket  No.  50-220] 

Niagara  Mohawk  Power  Corp.; 

Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
'  Commission  (the  Commission]  has 
issued  Amendment  No.  38  to  Facility 
Operating  License  No.  DPR-63  to 
Niagara  Mohawk  Power  Corporation 
(the  licensee)  which  revised  the 
Technical  Specifications  for  operation  of 
the  Nine  Mile  Point  Nuclear  Station, 


Unit  No.  1  (the  facility)  located  in 
Oswego  County,  New  York.  The 
amendment  is  effective  as  of  its  date  of 
issuance. 

The  amendment  revises  the  Technical 
SpeciHcations  to  permit  plant  operation 
for  four  hours  with  increased  secondary 
containment  allowable  leakage.  This 
interim  approval  allows  improvement 
work  on  safety  related  systems.  • 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  aa  amended  (the  Act],  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  I  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
signiflcant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  29, 1980,  (2) 
Amendment  No.  38  to  License  No.' DPR- 
63,  and  (3)  the  Commission’s  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  Oswego  County  Office 
Building,  46  E.  Bridge  Street,  Oswego, 
New  York  13126.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention;  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Md.  this  12th  day  of 
December,  1980. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  A.  Ippolito, 

Chief,  Operating  Reactors  Branch  No.  2, 
Division  of  Licensing. 

[FR  Doc.  80-40640  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  7S90-01-M 

[Docket  No.  50-2201 

Niagara  Mohawk  Power  Corp.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  39  to  Facility 
Operating  License  No.  DPR-63  to 


Niagara  Mohawk  Power  Corporation 
(the  licensee]  which  revised  the  license 
and  Technical  Specffications  for 
operation  of  the  Nine  Mile  Point  Nuclear 
Station,  Unit  No.  1  (the  facility)  located 
in  Oswego  County,  New  York.  The 
amendment  is  effective  as  of  its  date  of 
issuance. 

The  amendment  revises  the  Technical 
SpeciHcations  to  allow  plant  operation 
at  reduced  power  with  three  primary 
coolant  recirculation  loops  operable;  i.e., 
N-2  loop  operation. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  regulations.  The 
Commission  has  made  appropriate 
Rndings  as  required  by  the  Act  and  the 
Commission’s  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
signihcant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  signiHcant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d](4]  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  September  25, 1979 
supplemented  by  letter  dated  October 
22, 1980,  (2)  Amendment  No.  39  to 
License  No.  DPR-63,  and  (3)  the 
Commission’s  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  D.C.  and  at  the ' 
Oswego  County  Office  Building,  46  East 
Bridge  Street,  Oswego,  New  York  13126. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  205L6,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Md.,  this  12th  day  of 
December,  1980. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  A.  Ippolito, 

Chief  Operation  Reactors  Branch  No.  2, 
Division  of  Licensing. 

|FR  Doc.  80-40641  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  7SMH>1-M 

Regulatory  Guide;  Issuance  and 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
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been  developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  (lie  NKC  staff  of 
implementing  specific  parts  of  the 
Commission’s  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  2  to  Regulatory  Guide  1.97, 
“Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  To  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident,"  describes  a 
method  acceptable  to  the  NRC  staff  for 
complying  with  the  Commission's 
regulations  to  provide  instrumentation 
to  monitor  plant  variables  and  systems 
during  and  following  an  accident  in  a 
light-water-cooled  nuclear  power  plant. 

The  guide  endorses,  with  certain 
exceptions,  ANSI/ANS  4.5-1980, 

"Criteria  for  Accident  Monitoring 
Functions  in  Light-Water-Cooled 
Reactors.”  It  has  been  revised  as  a 
result  of  lessons  learned  from 
investigations  of  the  accident  at  Three 
Mile  Island,  public  comment,  and 
additional  staff  review. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Comments 
should  be  sent  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Docketing  and  Service 
Branch. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission’s  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  D.C.  Copies  of  active 
guides  may  be  purchased  at  the  current 
Government  Printing  Office  price.  A 
subscription  service  for  future  guides  in 
speciHc  divisions  is  available  through 
the  Government  Printing  Office. 
Information  on  the  subscription  service 
and  current  prices  may  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Publications  Sales  Manager. 

(5  U.S.C.  552(a]) 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Ray  G.  Smith, 

Acting  Director.  Office  of  Standards 
Development. 

|FR  Doc.  80-40608  Filed  12-30-80;  8:45  am] 

WLUNO  CODE  7S90-01-M 


I  Byproduct  Material  License  No.  12-02370- 
01;  EA-80-29] 

Superior  Industrial  X-Ray  Co.;  Order 
Imposing  Civil  Monetary  Penalties 

I 

Superior  Industrial  X-Ray  Company, 
Blue  Island,  Illinois  (the  “licensee”)  is 
the  holder  of  Byproduct  Material 
License  No.  12-02370-01  (the  “license”) 
issued  by  the  Nuclear  Regulatory 
Commission  (the  “Commission”)  which 
authorizes  the  licensee  to  perform 
industrial  radiography  at  temporary  job 
sites  in  accordance  with  the  conditions 
specified  therein.  The  license  was  issued 
on  April  5, 1957,  and  has  a  termination 
date  of  November  30, 1984. 

II 

A  routine  inspection  was  conducted  of 
licensed  activities  under  the  license 
during  the  period  April  25  through  April 

30. 1980.  As  a  result  of  this  inspection  it 
appears  that  the  licensee  has  not 
conducted  its  activities  in  full 
compliance  with  the  conditions  of  the 
license  and  with  the  requirements  of  the 
Nuclear  Regulatory  Commission’s 
“Notices,  Instructions  and  Reports  to 
Workers;  Inspections”,  Part  19, 
“Standards  for  Protection  Against 
Radiation”,  Part  20,  and  “License  for 
Radiographer  and  Radiation  Safety 
Requirements  for  Radiographic 
Operations,”  Part  34,  Title  10,  Code  of 
Federal  Regulations.  A  written  Notice  of 
Violation  was  served  upon  the  licensee 
by  letter  dated  June  23, 1980,  specifying 
the  items  of  noncompliance  in 
accordance  with  10  CFR  2.201.  A  Notice 
of  Proposed  Imposition  of  Civil  Penalties 
was  served  concurrently  upon  the 
licensee  in  accordance  with  Section  234 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2282),  and  10  CFR 
2.205,  which  incorporated  by  reference 
the  Notice  of  Violation.  An  answer  from 
the  licensee  to  the  Notice  of  Violation 
and  the  Notice  of  Proposed  Imposition 
of  Civil  Penalties  was  received  on  July 

21. 1980. 

HI 

Upon  consideration  of  the  answers 
received  and  the  statements  of  fact, 
explanation,  and  argument  for  deferral, 
compromise,  mitigation,  or  cancellation 
contained  therein,  as  set  forth  in 
Appendix  A  to  this  Order,  the  Director 
of  the  Office  of  Inspection  and 
Enforcement  has  determined  that  the 
penalties  proposed  for  the  items  of 
noncompliance  designated  in  the  Notice 
of  Violation  should  be  imposed  except 
for  Item  3(a).  Item  3(a)  is  withdrawn  and 
the  corresponding  penalty  for  Items  3(a) 
and  3(b)  is  mitigated  by  $750.00. 


IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  USC  2282),  and 
10  CFR  2.205,  it  is  hereby  ordered  that: 

The  licensee  pay  civil  penalties  in  the  total 
amount  of  Nine  Thousand  Fifty  Dollars 
($9,050)  within  twenty-five  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money  order 
payable  to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director  of  the  Office  of 
Inspection  and  Enforcement. 

V 

The  licensee  may,  within  twenty-five 
days  of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Secretary  to  the 
Commission,  U.S.N.R.C.,  Washington, 
D.C.  20555.  A  copy  of  the  hearing 
request  shall  also  be  sent  to  the 
Executive  Legal  Director,  U.S.N.R.C., 
Washington,  D.C.  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  Upon  failure  of  the  licensee  to 
request  a  hearing  within  twenty-five 
days  of  the  date  of  this  Order,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings 
and,  if  payment  has  not  been  made  by 
that  time,  the  matter  may  be  referred  to 
the  Attorney  General  for  collection. 

VI 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  a  hearing  shall  be: 

a.  whether  the  licensee  was  in 
noncompliance  with  the  Commission’s 
regulations  and  the  conditions  of  the 
license  as  set  forth  in  the  Notice  of 
Violation  referenced  in  Section  II  and  lU 
above;  and, 

b.  whether  on  the  basis  of  such  items 
of  noncompliance,  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland  this  17th  day 
of  December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  Jr., 

Director,  Office  of  Inspection  and 
Enforcement. 

Appendix  A — Evaluations  and 
Conclusions 

For  each  item  of  noncompliance  and 
associated  civil  penalty  identified  in  the 
Notice  of  Violation  (dated  June  23. 1980) 
the  original  item  of  noncompliance  is 
restated  and  the  Office  of  Inspection 
and  Enforcement’s  evaluation  and 
conclusion  regarding  the  licensee’s 
responses  to  each  item  (received  July  21, 
1980]  is  presented. 
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1.  Statement  of  Noncompliance  for 
Item  1 

10  CFR  20.207(b)  requires  that  licensed 
material  in  a  unrestricted  area  and  not 
in  storage  be  under  the  constant 
surveillance  and  immediate  control  of 
the  licensee. 

Contrary  to  the  above,  a  Technical 
Operations  Model  533  radiographic 
exposure  device  containing  a  45  curie 
iridium-192  sealed  source  was  left  in  an 
unrestricted  area  for  periods  up  to  one 
hour  without  being  under  the  constant 
surveillance  and  immediate  control  of 
the  licensee.  This  occurred  at  a  field  site 
in  Bolingbrook,  Illinois,  on  April  25  and 
29, 1980. 

This  violation  had  the  potential  for 
causing  an  occurence  related  to  health 
and  safety. 

(Civil  Penalty — $3,000.00). 

Licensee’s  Response  to  Item  1 

The  response  from  the  licensee  stated, 
in  part: 

We  contend  the  radiographer  did  not 
expropriate  his  responsibilities  to  10  CFR 
20.207(b)  during  radiographic  operations  as 
inferred,  but  that  he  returned  the  source  to  its 
shielded  container,  surveyed  it  to  assure  its 
proper  position  and  locked  it.  We  assert  that 
the  immediate  control  of  the  licensed 
material  was  maintained  through  surveying 
and  locking  the  exposure  device.  The 
radiographer  then  developed  his  film.  This 
was  when  constant  surveillance  lapsed.  The 
radiographic  exposure  device  was  not 
maintained  under  constant  eyesight  while  the 
radiographer  developed  his  film.  We  cannot 
dispute  this  point. 

The  concept  constant  surveillance  of 
licensed  material  in  an  unrestricted  area, 
however,  is  ambiguous.  We  received  on  a 
regular  basis  radioactive  licensed  material  in 
unlocked  containers  which  are  not  under  the 
constant  surveillance  of  a  radiographer  or  a 
radiographer's  assistant  as  they  travel  on 
common  carriers  and  through  busy  airports. 
One  of  the  reasons  cited  by  the  NRG  for  the 
potential  occurrence  detrimental  to  health 
and  safety  was  the  possibility  of  theft  of  our 
exposure  device.  The  interception  of  the 
unlocked  transitory  licensed  material  would 
be  much  more  probable  than  in  our  case 
where  the  surveyed  and  locked  exposure 
device  was  left  in  close  proximity  to  the 
licensee.  We  feel  only  an  individual  with  a 
knowledge  of  the  operation  of  exposure 
devices  who  had  an  intent  to  steal  the  source 
could  have  caused  such  an  occurrence. 

Evalutation  of  Licensee’s  Response  to 
Item  1 

10  CFR  20.207(b)  states  that  licensed 
materials  in  an  unrestricted  area  shall 
be  tended  under  constant  surveillance 
and  immediate  control  of  the  licensee. 
Common  dictionary  definitions  define 
surveillance  as  “close  observation." 
Therefore,  constant  surveillance  means 
constant  close  observation.  The 
radiographer’s  action  of  leaving  the 


exposure  device  unattended  for  periods 
of  greater  than  one  hour  cannot  be 
construed  as  meeting  the  requirements 
of  10  CFR  20.207(b).  In  addition,  during 
radiographic  operations,  although  the 
sealed  source  assembly  was  secured  in 
the  shielded  position  each  time  the 
source  was  returned  to  that  position,  as 
required  by  10  CFR  34.22(a),  the 
exposure  device  was  not  kept  locked 
when  not  under  the  direct  surveillance 
of  a  radiographer  or  radiographer’s 
assistant. 

NRC  shares  your  concern  about  the 
potential  problem  of  transporting 
licensed  radioactive  material  in 
unlocked  containers  by  common  carriers 
and  through  busy  airports.  To  minimize 
these  risks,  the  U.S.  Department  of 
Transportation  (DOT)  regulations 
include  a  requirement  for  a  security  seal 
on  the  package  while  it  is  in  transit.  This 
seal,  while  intact,  provides  evidence 
that  the  package  has  not  been  illicitly 
opened.  As  you  may  be  aware,  common  , 
and  contract  carriers  are  not  subject  to 
licensing  by,  or  requirements  of  the 
NRC;  however,  they  are  subject  to  the 
transportation  requirement  of  DOT. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

2.  Statement  of  Noncompliance  for 
Item  2 

10  CFR  34.42  requires  areas  in  which 
radiography  is  being  performed  to  be 
conspicuously  posted  with  a  sign  or 
signs  bearing  the  radiation  caution 
symbol  and  words;  “Caution — High 
Radiation  Area"  and“Caution  Radiation 
Area." 

Contrary  to  the  above,  no  “Caution — 
High  Radiation  Area”  or  “Caution 
Radiation  Area”  signs  were  posted  at  a 
field  site  in  Bolingbrook,  Illinois,  where 
radiographic  exposures  were  being 
performed  on  April  25,  and  29, 1980. 

This  is  an  infraction  (Civil  Penalty — 

$2,000.00). 

Licensee’s  Response  to  Item  2 

In  the  response  the  licensee  stated,  in 
part: 

The  failure  to  post  these  signs  was  not 
without  contemplation  and  certainly  was  not 
a  malicious  disregard  for  10  CFR  34.32  or  our 
Operating  Procedures.  The  field  site  where 
the  above  infraction  occurred  is  frequented 
by  automobile  and  truck  traffic,  only  very 
rarely  by  pedestrians. 

In  these  occasions  we  have  felt  that  the 
less  attention  which  is  drawn  to  the  area  the 
better.  This  assures  normal  traffic  flow  and 
the  prevention  of  gapers  who  might  possibly 
accumulate  an  unwarranted  radiation  dose. 


Our  radiographer  maintained  constant 
control  through  visual  contact  with  the  entire 
area. 

Evaluation  of  Licensee’s  Response  to 
Item  2 

10  CFR  34.42  states  that  areas  in 
which  radiography  is  being  performed 
shall  be  conspicuously  posted  with  signs 
bearing  the  radiation  symbol  and  the 
words:  “Caution — Radiation  Area”  and 
“Caution — High  Radiation  Area.”  No 
provision  is  madb  in  the  regulations  for 
exemption  from  this  requirement  at  the 
whim  of  the  radiographer  or  licensee. 

Furthermore  the  radiographer  stated 
that  he  seldom  used  warning  signs  on 
Held  jobs  except  when  radiography  was 
performed  inside  a  building.  He  also 
stated  that  posting  signs  during  pipeline 
work  added  a  lot  of  work  and  slowed 
down  production.  This  kind  of  attitude 
toward  the  requirements  by  a 
radiographer,  in  this  case  a  Field 
Manager,  shows  a  careless  disregard  for 
radiation  safety. 

Although  the  site  where  the  infraction 
occurred  is  most  frequented  by 
autombile  and  truck  traffic  rather  than 
pedestrians,  it  should  ajso  be  noted  that 
the  pipe  trench  passed  through  the  back 
yards  of  houses  in  a  residential  area  and 
did  not  necessarily  preclude  pedestrian 
trafHc. 

In  the  response  the  liceni^ee  stated 
that  the  radiographer  maintained 
constant  control  through  visual  contact 
with  the  entire  area.  This  was  not  the 
case  as  demonstrated  by  the  following 
events. 

On  April  25, 1980  two  NRC  inspectors 
observed  the  radiographer  make  several 
radiographic  exposures.  During  these 
exposures  they  observed  that  a  pipeline 
company  truck  occupied  by  two 
individuals  was  parked  on  the  shoulder 
of  the  road  along  Route  53.  This  was 
about  25  feet  from  the  exposed 
radiographic  source.  In  the  instant  case, 
radiation  from  the  exposed  source  was 
attenuated  by  the  edge  of  an  earth 
embankment  and  the  individuals  in  the 
truck  were  not  exposed  to  unnecessary 
radiation.  When  questioned  about  this 
matter  the  radiographer  stated  that  he 
was  not  aware  of  the  parked  truck. 

During  another  exposure  sequence  on 
April  25, 1980,  the  NRC  inspectors 
observed  a  welder  standing  in  the  pipe 
trench  about  25  feet  from  the  exposed 
source.  The  welder  was  in  a  position 
where  the  collimator  would  provide 
maximum  attenuation  of  the  radiation 
field.  Subsequent  to  this  observation,  the 
NRC  inspectors  made  independent 
measurements  during  a  re-enactment 
and  noted  the  radiation  level  was  6  mR/ 
hr  at  a  position  similar  to  where  the 
welder  was  standing.  When  questioned 
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about  this  matter,  the  radiographer 
stated  he  did  not  see  the  welder 
standing  in  the  pipe  trench  during  the 
time  the  radiography  source  was 
exposed. 

The  licensee’s  contention  that  gapers 
might  possibly  accumulate  unwarranted 
radiation  doses  is  not  well  founded 
since,  if  the  radiographic  area  was 
properly  posted  and  the  radiographer 
was  controlling  access  to  the  area, 
gapers  would  be  at  a  distance  sufficient 
to  assure  their  safety. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

3.  Statement  of  Noncompliance  for  Items 
3(a)  and  3(b) 

10  CFR  34.33(a)  prohibits  an 
individual  from  acting  as  a  radiographer 
or  a  radiographer's  assistant  unless,  at 
all  times  during  radiographic  operation, 
each  such  individual  wears  a  direct 
reading  pocket  dosimeter  and  either  a 
film  badge  or  a  thermoluminescent 
dosimeter.  10  CFR  34.33(b)  requires 
pocket  dosimeters  to  be  read  and 
exposures  recorded  daily. 

a.  Contrary  to  10  CFR  34.33(a),  a 
radiographer  made  radiographic 
exposures  without  wearing  a  Him  badge 
or  a  thermoluminescent  dosimeter. 
Specifically,  the  radiographer  made 
radiographic  exposures  during  June  1979 
while  his  film  badge  was  left  inside  his 
tackle  box  which  was  left  in  the 
exposure  room. 

b.  Contrary  to  10  CFR  34.33(b), 
another  radiographer  did  not  read  his 
pocket  dosimeter  and  record  the 
exposures  on  April  24,  25,  and  28, 1980, 
days  on  which  he  made  radiographic 
exposures. 

This  is  an  infraction.  (Civil  Penalty — 
$1,500.00). 

Licensee’s  Response  to  Item  3(a) 

In  the  response  the  licensee  stated,  in 
part: 

The  radiographer  who  had  a  high  film 
badge  reading  was  neither  operating  an 
exposure  device  nor  wearing  his  Him  badge 
when  it  was  exposed.  The  film  badge  in  his 
tackle  box  which  was  adjacent  to  a  projector 
which  was  left  in  what  became  a  radiation 
area.  The  radiographer’s  intent  was  to  have 
the  film  badge  with  him  the  next  day  to 
conform  to  10  CFR  34.32(a).  To  him.  the  most 
logical  place  to  leave  his  Rim  badge  was  in 
his  tackle  box  that  was  left  at  the  shop  which 
subsequently  became  the  radiation  area.  He 
was  not  present  nor  was  he  performing 
radiographic  operations  when  the  exposure 
occurred. 


Evaluation  of  Licensee  Response  to  Item 
3(a) 

During  the  April  30, 1980,  inspection  at 
the  home  office  in  Blue  Island,  Illinois, 
the  NRC  inspectors  discussed  this 
matter  with  the  RSO  and  with  the 
President  of  Superior  Industrial  X-Ray 
Company.  Also,  on  May  12, 1980,  a 
meeting  was  held  with  the  President  of 
Superior  Industrial  X-Ray  Company  at 
the  NRC’s  Region  III  office  in  Glen  Ellyn, 
Illinois.  During  both  meetings  the 
occurrence  was  reviewed  with  the 
President  and  based  on  his  statements  it 
was  NRC's  understanding  that  the 
radiographer  made  radiographic 
exposures  without  wearing  a  film  badge 
or  a  thermoluminescent  dosimeter. 
However,  the  information  supplied  in 
the  licensee's  letter,  received  July  21, 
1980,  was  not  brought  to  our  attention 
previously. 

Conclusion 

Since  we  cannot  confirm  that  an 
individual  acted  as  a  radiographer 
without  wearing  a  film  badge  or  a 
thermoluminescent  dosimeter,  this 
apparent  item  of  noncompliance  will  be 
deleted  from  oUr  records.  Accordingly, 
the  information  presented  by  the 
licensee  provides  a  basis  for  mitigation 
of  the  proposed  penalties  for  Items  3(a] 
and  3(b)  by  $750. 

Licensee's  Response  to  Item  3(b) 

The  licensee  responded  in  part,  that 
the  radiographer's  error  was  not  in  the 
failure  to  monitor  his  dosimeter  daily 
but  in  his  failure  to  record  the  exposure. 

Evaluation  of  Licensee’s  Response  to 
Item  3(b) 

This  item  of  noncompliance  is  based 
on  statements  made  to  two  NRC 
inspectors  by  a  licensee  radiographer 
during  a  Held  inspection  on  April  29, 
1980.  On  that  date,  the  radiographer 
stated  he  did  not  read  his  dosimeter  qn 
April  24,  25  and  28, 1980.  Therefore,  this 
item  of  noncompliance  is  constituted 
both  by  the  failure  to  read  a  dosimeter 
and  for  failure  to  maintain  a  record  on 
three  specific  days  on  which  the 
individual  performed  radiographic 
exposures.  The  civil  penalty  is  imposed 
primarily  for  the  failure  to  read  the 
dosimeter.  Reading  of  the  dosimeter  is 
an  extremely  important  act  for 
determining  the  safe  conduct  of 
radiographic  operations.  It  is  also 
important  for  determining  the 
radiographer's  accumulating  radiation 
exposure. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 


provide  a  basis  for  modification  of  this 
enforcement  action. 

4.  Statement  of  Noncompliance  for  Items 
4(a)  4(b)  and  4(c) 

License  Condition  No.  16  requires  that 
the  licensee  possess  and  use  licensed 
material  in  accordance  with  statements, 
representations  and  procedures 
contained  in  certain  referenced 
documents. 

a.  One  of  these  documents,  the  license 
application  dated  January  22, 1979,  as 
amended  August  27, 1979,  states  in  the 
licensee’s  Operating  and  Emergency 
Procedures  that  the  radiographer  will 
check  the  perimeter  of  the  restricted 
area  with  a  gamma  radiation  survey 
meter. 

Contrary  to  the  above,  the 
radiographer  did  not  check  the 
perimeter  of  the  restricted  area  using  a 
gamma  radiation  survey  meter,  at  a  field 
site  in  Bolingbrook,  Illinois,  where 
radiography  was  performed  on  April  25 
and  29, 1980. 

This  is  an  infraction.  (Civil  Penalty — 

$1,000.00) 

B.  One  of  these  documents,  the  license 
application  dated  January  22, 1979, 
states  on  page  18  of  the  Operating  and 
Emergency  Procedures  Manual,  “The 
outside  surface  of  the  vehicle  shall  be 
monitored  with  a  survey  meter  to 
determine  that  the  amount  of  radiation 
is  not  in  excess  of  2  milliroentgens  per 
hour.  The  cab  of  the  vehicle  shall  be 
monitored  to  determine  that  the 
radiation  level  within  the  cab  does  not 
exceed  2  milliroentgens  per  hour.” 

Contrary  to  the  above,  no  radiation 
survey  was  made  on  April  28, 1980,  of  a 
vehicle  that  was  used  to  transport  a 
radiographic  exposure  device  from  the 
licensee's  home  office  in  Blue  Island, 
Illinois,  to  a  field  site  in  Bolingbrook, 
Illinois,  and  back  to  the  Blue  Island, 
Illinois  location. 

This  is  a  deficiency.  (Civil  Penalty — 
$300.00) 

c.  One  of  these  documents,  the  license 
application  dated  January  22, 1979,  as 
amended  August  27, 1979,  includes  in 
the  licensee’s  Management  and 
Administrative  Procedures  Manual  a 
description  of  the  licensee’s  internal 
audit  system.  Section  6  of  this  Manual 
states  that  the  licensee's  Internal  Audit 
System  shall  be  performed  on  the 
licensee’s  radiographers  at  least 
quarterly  on  an  announced  or 
unannounced  basis. 

Contrary  to  the  above,  a  review  of  the 
licensee's  Internal  Audit  records  on 
April  30, 1980,  showed  the  required 
audit  was  not  made  at  the  required 
interval  for  seven  radiographers. 

This  is  an  infraction.  (Civil  Penalty — 

$2,000.00) 
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Licensee’s  Response  to  Item  4(a) 

In  the  response  the  licensee  stated,  in 
part: 

This  infraction  concerns  the  failure  to 
perform  a  survey  of  the  restricted  area.  We 
feel  that  this  is  a  restatement  of  Item  2  of  the 
Appendix  A  in  which  the  restricted  area  was 
not  posted.  This  item  states  that  this 
unposted  area  was  not  surveyed.  The 
radiographer  however  maintained  constant 
control  over  the  entire  area  in  which 
exposures  were  made.  We  feel  that  there  was 
not  a  potential  for  causing  an  occurrence 
detrimental  to  the  health  and  safety  of  the 
general  public. 

Evaluation  of  Licensee's  Response  to 
Item  4(a) 

The  licensee  stated  this  item  of 
noncompliance  appears  to  be  a 
restatement  of  Item  2  of  the  Appendix  A 
in  which  the  restricted  area  was  not 
posted.  However,  the  two  items  of 
noncompliance  are  not  related. 

Radiation  warning  signs  are  used  to 
inform  nonradiation  workers  and 
members  of  the  public  that  a  hazardous 
activity  is  in  progress  and  the  areas 
should  be  avoided.  The  requirement  for 
making  a  survey  of  the  perimeter  of  the 
restricted  area  is  to  assure  that  the 
boundaries  are  defined  in  accordance 
with  radiation  levels  permitted  in 
unrestricted  area  as  defined  in  10  CFR 
20.105(b).  In  addition,  the  licensee’s 
Operating  and  Emergency  Procedures 
state  such  surveys  will  be  made  and  this 
commitment  is  incorporated  into  the 
license  by  reference.  One  of  the 
purposes  of  defining  the  boundaries  of 
the  unrestricted  area  is  to  determine  the 
location  or  placement  of  the  radiation 
caution  signs  and  to  determine  the 
perimeter  of  the  area  which  must  be 
accessible  only  to  authorized 
radiography  personnel. 

The  licensee  stated  that  the 
radiographer  maintained  constant 
control  over  the  entire  area.  This 
statement  is  unsupported  as  was 
previously  discussed  in  our  evaluation 
of  the  licensees'  response  to  Item  2. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforecement  action. 

Licensee’s  Response  to  Item  4(b) 

In  the  response  the  licensee  stated,  in 
part: 

Our  general  policy  is  that  this  survey  is  to 
be  made  at  the  time  the  source  is  placed  in 
the  vehicle  prior  to  leaving  the  home  office. 
Here  again  is  a  restatement  of  the 
radiographers  failure  to  perform  proper 
record  keeping  on  a  daily  basis. 


Evaluation  of  Licensee’s  Response  to 
Item  4(b) 

The  licensee  stated  the  general  policy 
is  that  the  survey  will  be  made  at  the 
time  the  source  is  placed  in  the  vehicle 
and  prior  to  leaving  the  home  office.  The 
response  also  implies  that  the  survey 
was  made  but  the  radiographer  failed  to 
make  a  proper  record  of  the  survey. 
However,  during  a  field  inspection  on 
April  29, 1980,  a  licensee  radiographer 
stated  to  two  NRC  inspectors  that  no 
vehicle  survey  was  performed  on  April 
28, 1980.  therefore,  the  basis  of  this  item 
of  noncompliance  is  failure  to  perform  a 
required  survey  and  not  for  failure  to 
make  a  record  of  the  results  of  a  survey. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

Licensee’s  Response  to  Item  4(c) 

In  the  response  the  licensee  stated,  in 
part: 

Our  Quality  Assurance  Manager  performed 
an  Internal  Audit  described  in  Section  6  of 
that  manual.  We  performed  this  action  as 
required  in  our  Operating  and  Emergency  ^ 
Procedures.  We  appeal  this  Civil  Penalty  on 
the  basis  that  it  had  been  corrected  internally 
prior  to  this  audit  and  ask  for  mitigation. 

Evaluation  of  Licensee’s  Response  to 
Item  4(c) 

It  appears  from  the  licensee’s  letter 
that  licensee  management  personnel 
completed  the  audit  for  all 
radiographers  and  radiographer’s 
assistants  prior  to  the  NRC  Inspection 
which  was  conducted  on  April  25,  29 
and  30, 1980.  However,  during  the  field 
inspection  on  April  29, 1980,  Michael 
Turner,  a  radiographer,  stated  to  two 
NRC  inspectors  he  was  the  field 
manager  and  one  of  his  duties  was  to 
perform  field  audits  of  all  radiographers 
and  radiographer’s  assistants.  However, 
because  of  the  workload  he  had  been 
unable  to  perform  the  required  audits. 
This  statement  was  substantiated  by  the 
RSO,  Helen  T.  Paluch,  during  the  • 
inspection  at  the  home  office  in  Blue 
Island,  Illinois,  on  April  30, 1980.  In 
addition,  the  licensee’s  records  showed 
that  three  radiographers,  Michael 
Turner,  Thomas  Green  and  Roger 
Hickman,  had  never  been  audited  and 
four  other  radiographers  had  not  been 
audited  between  November  5, 1979,  and 
April  30, 1980  (the  date  of  this 
inspection).  The  RSO,  Helen  T.  Paluch, 
confirmed  that  these  individuals  all 
worked  routinely  as  radiographers  or 
radiographer’s  assistants  during  this 
period. 


Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

5.  Statement  of  Noncompliance  for 
Item  5 

10  CFR  10.13(a)  requires  that  the 
licensee  furnish  a  report  of  radiation 
exposure  data  to  individuals  on 
termination  of  employment  and  this 
report  shall  contain  certain  specified 
information. 

Contrary  to  the  above,  reports 
submitted  to  two  former  employees  did 
not  contain  the  following  statement  as 
required  by  10  CFR  19.13(a):  “This  report 
is  furnished  to  you  under  the  provisions 
of  the  Nuclear  Regulatory  Commission 
regulation  10  CFR  Part  19.  You  should 
preserve  this  report  for  further 
reference." 

This  is  a  deficiency.  (Civil  Penalty — 
$0.00) 

Licensee’s  Response  to  Item  5 

The  licensee  responded  in  part,  that 
the  deficiency  was  immediately  rectified 
by  its  addition  to  said  report  while  NRC 
auditors  were  present  at  our  home 
office. 

Evaluation  of  Licensee’s  Response  to 
Item  5 

The  NRC  inspection  substantiated 
that  the  corrective  action  was  completed 
during  the  inspection  as  stated  by  the 
licensee. 

Conclusion 

Appropriate  corrective  action  for  this 
item  of  noncompliance  was  taken  during 
the  inspection.  As  a  result,  no  Civil 
Penalty  was  proposed  for  this  item  of 
noncompliance. 

6.  Statement  of  Noncompliance  for 
Item  6 

10  CFR  34.27  requires  that  each 
licensee  shall  maintain  current 
utilization  logs  showing  for  each  sealed 
source  the  following  information: 

(a)  A  description  of  the  radiographic 
exposure  device  in  which  the  sealed 
source  is  located;  (b)  the  identity  of  the 
radiographer  to  whom  assigned:  and,  (c) 
the  plant  or  site  where  used  and  the 
dates  of  use. 

Contrary  to  the  above,  no  utilization 
log  was  maintained  for  radiographic 
exposures  performed  on  April  24,  25  and 
28, 1960  at  the  Bolingbrook,  Illinois,  field 
site. 

This  is  a  deficiency.  (Civil  Penalty — 
$0.00) 
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Licensee’s  Response  to  Item  6 

In  the  response  the  licensee  stated; 

This  deficiency,  the  failure  of  the 
radiographer  to  complete  his  daily  utilization 
log  has  been  specifically  mentioned  in  Items 
3(b],  4(b)  and  here  again  in  Item  6.  The  Civil 
Penalties  proposed  for  our  radiographer's 
incomplete  recordkeeping  of  a  single 
document  amount  to  eighteen  hundred 
dollars,  although  no  Civil  Penalty  is  proposed 
in  this  particular  instance.  The  corrective 
action  stated  in  Item  3  applies  here  again. 

Evaluation  of  Licensee’s  Response  to 
Item  6 

In  the  response  the  licensee  states 
that  the  items  of  noncompliance  noted 
in  Items  3(b),  4(b]  and  6  all  related  to  a 
single  document  which  shows 
incomplete  recordkeeping.  However, 
NRC  inspection  findings  show  that  Item 
3(b]  was  a  citation  for  failure  to  read 
and  record  dosimeter  results  on  April  24, 
25,  and  28. 1980.  The  civil  penalty 
however,  was  primarily  for  failure  to 
read  the  dosimeter.  Also,  NRC 
inspection  findings  show  that  Item  4(b] 
was  a  citation  for  failure  to  perform  a 
survey  of  a  vehicle  on  April  28, 1980, 
and  not  for  failure  to  record  the  results 
of  a  vehicle  survey.  Therefore,  the 
significance  of  these  citations  was  not 
for  failures  to  maintain  records  but 
instead  were  citations  for  failure  to  read 
a  dosimeter  and  to  perform  a  survey  as 
required.  In  the  case  of  the  item  of 
noncompliance  noted  in  Item  6  this  is 
clearly  a  failure  to  maintain  a  record. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  However,  no  Civil 
Penalty  was  proposed  for  this  item  of 
noncompliance.  It  is  administrative  in 
nature  and  has  minor  safety 
significance. 
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(Docket  No.  50-327] 

Tennessee  Valley  Authority;  Issuance 
of  Aniendntent  Facility  Operating 
License  No.  DPR-77 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  1  to  Facility 
Operating  License  No.  DPR-77,  issued  to 
Tennessee  Valley  Authority  (licensee) 
for  the  Sequoyah  Nuclear  Plant,  Unit  1 
(the  facility)  located  in  Hamilton 
County,  Tennessee.  This  amendment 
covers  the  authorization  given  on 
September  23, 1980,  to  TVA  to  proceed 
with  proposed  changes  to  the  Technical 
Specifications  which  permitted  testing 
of  certain  valves  in  a  different  Mode  of 


plant  operation  as  well  as  at  different 
leakage  rates  for  a  30-day  period. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement,  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  Tennessee  Valley 
Authority  letter,  dated  September  24, 
1980,  (2)  Amendment  No.  1  to  Facility 
Operating  License  No.  DPR-77  with 
Appendix  A  Technical  Specification 
page  changes,  and  (3)  the  Commission’s 
related  Safety  Evaluation. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  1717  H  Street, 
N.W.,  Washington,  D.C.,  and  the 
Chattanooga  Hamilton  County 
Bicentennial  Library,  1001  Broad  Street, 
Chattanooga,  Tennessee  37402.  A  copy 
of  Amendment  No.  1  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Md..  this  22nd  day  of 
December  1980. 

For  the  Nuclear  Regulatory  Commission. 
A.  Schwencer, 

Chief,  Licensing  Branch  No.  2,  Division  of 
Licensing. 

|FR  Doc.  88-40643  Filed  12-30-80: 8:45  am) 
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[Docket  No.  50-338] 

Virginia  Electric  and  Power  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  22  to  Facility 
Operating  License  No.  NPF-4  issued  to 
the  Virginia  Electric  and  Power 
Company  (the  licensee)  for  operation  of 
the  North  Anna  Power  Station.  Unit  No. 
1  (the  facility)  located  in  Louisa  County, 


Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  makes  changes  in  the 
axial  power  distribution  surveillance 
turn  on  power  and  part  power  axial  flux 
difference  limits.  The  changes  ensure 
that  the  total  peaking  factor  as  a 
function  of  core  height  limits  currently 
specified  for  the  facility  will  continue  to 
be  met  for  the  remainder  of  Cycle  2  and 
the  forthcoming  Cycle  3  operations. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  10, 1980; 

(2)  Amendment  No.  22  to  Facility 
Operating  License  No.  NPF-4;  and  (3)- 
the  Commission’s  related  Safety 
Evaluation.  These  items  are  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room,' 
1717  H  Street,  N.W.,  Washington,  D.C. 
20555  and  at  the  Board  of  Supervisor’s 
Office,  Louisa  County  Courthouse,  -  . 
Louisa,  Virginia  23093  and  at  the 
Alderman  Library,  Manuscripts 
Department,  University  of  Virginia, 
Charlottesville,  Virginia  22901.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555,  Attention;  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Md.,  this  10th  day  of 
December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Clark, 

Chief,  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

|FR  Doc.  80-40637  Filed  12-30-80:  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-17390] 

Denial  of  Petition  for  Rulemaking 
Concerning  the  Need  for  Consistent 
Disclosure 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Denial  of  petition. 

summary:  The  Commission  today 
issued  a  release  announcing  its  denial  of 
a  rulemaking  petition  concerning  the 
need  for  consistent  disclosure  submitted 
by  Public  Citizen. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  W.  Hamilton  (202)  272-2390 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  issued  a  release  announcing  its 
denial  of  the  rulemaking  petition 
submitted  by  Public  Citizen.  The 
proposed  rules  generally  would  have 
required  corporations  to  disclose  in  their 
filings  with  the  Conunission  any 
material  information  submitted  to 
agencies  or  courts  regarding  the  effect  of 
regulations,  and  to  file  any  agency  or 
court  submissions  regarding  the  cost  of 
regulations  with  the  Commission.  The 
Commission’s  Secretary  today  has 
transmitted  a  letter  to  counsel  for  Public 
Citizen  briefly  setting  forth  the  reasons 
the  Commission  determined  to  deny 
Public  Citizen’s  petition  for  rulemaking. 
A  copy  of  this  letter  is  attached. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

December  18, 1980. 

Re:  Petition  to  Require  Consistent  Disclosure 
File  No.  4-233. 

Frederic  Townsend,  Esq., 

Alan  B.  Morrison,  Esq., 

Counsel  for  Public  Citizen,  Suite  700,  2000  P 
Street,  N.W.,  Washington,  D.C. 

Dear  Messrs.  Townsend  and  Morrison: 

This  is  in  response  to  the  rulemaking  petition 
(the  "petition”)  filed  by  Public  Citizen  on 
May  5, 1980,  as  supplemented  on  May  27, 
1980,  concerning  the  need  to  require 
consistent  disclosure. 

Briefly  summarized,  the  petition  requests 
that  the  Commission  adopt  three  rules  which 
would  (1)  require  every  reporting  corporation 
to  disclose  in  its  periodic  reports  any 
material  information  contained  in 
submissions  by  the  corporation  or  its 
representative  to  other  government  entities 
regarding  the  financial  impact  of  (2)  proposed 
or  implemented  statutes,  rules,  regulations  or 
proceedings;  deem  the  above  submissions  to 
be  material  if  the  stated  cost  of  the  proposed 
rule  or  regulation,  if  implemented,  exceeds 
two  percent  of  the  corporation's  consolidated 


average  net  income  or  loss  for  the  last  three 
years;  and  (3)  require  all  such  submissions, 
regardless  of  materiality,  to  be  Bled  with,  and 
made  publicly  available  by,  the  Commission. 
The  Commission  has  determined  to  deny  the 
petition.  This  letter  shall  constitute  a  brief 
statement  of  the  grounds  for  such  denial. 

The  Commission  believes  that  its  existing 
rules  and  regulations  currently  require 
disclosure  of  all  material  information  relating 
to  the  impact  of  proposed  or  implemented 
statutes,  rules,  regulations  or  other  actions  of 
government  entities.  Whether  the  disclosure 
is  required  depends  upon  a  balancing  of  the 
likelihood  of  a  proposed  rule's  enactment  and 
the  magnitude  of  the  rule's  impact  on  the 
corporation  if  enacted  in  its  proposed  form. 
See  SEC  v.  Texas  Gulf  Sulphur  Co.,  401  F.  2d 
833,  849  (2d  Cir.  1968),  cert,  denied,  394  U.S. 
976  (1969);  SEC  v.  Mize,  615  F.  2d  1046  (5th 
Cir.  1980),  cert,  denied,  49  U.S.LW.  3267  (Oct. 
14, 1980).  Inconsistent  disclosures  may  give 
rise  to  concerns  about  the  adequacy  of  the 
information  contained  in  Commission  Blings. 
If  it  appears  that  material  misstatements  or 
omissions  have  been  made  in  Blings  with  the 
Commission  or  have  been  otherwise  publicly 
disseminated,  the  Commission  will  pursue 
whatever  inquiries  or  remedial  measures  are 
in  its  opinion  appropriate  under  the 
circumstances.  In  view  of  the  scope  of  the 
disclosure  requirements  of  the  federal 
securities  laws,  the  Commission  does  not 
believe  that  it  is  necessary  to  adopt  the 
speciBc  disclosure  provision  or  materiality 
standard  proposed  by  the  petition's  Brst  and 
second  rules.  Largely  for  these  reasons,  while 
per  se  tests  may  be  necessary  for  the 
effective  implementation  of  certain  disclosure 
provisions,  the  Commission  does  not  believe 
that  an  objective  test  (such  as  that  proposed 
in  rule  two]  is  desirable  in  assessing  the 
materiality  of  proposed  regulatory  actions. 

With  respect  to  the  third  rule  proposed  by 
the  petition,  the  Commission  does  not  belfeve 
that  is  is  consistent  with  its  statutory 
responsibilities  to  require  the  filing  of,  or  to 
act  as  central  depository  for,  all  agency  cost 
submissions.  In  the  Commission's  view, 
information  in  such  submissions  which  is 
material  to  an  informed  investment  decision 
and  the  protection  of  investors  will  be  made 
publicly  available  through  disclosures 
contained  in  filings  with  the  Commission.  It 
does  not  appear  appropriate,  however,  to  use 
the  securities  disclosure  process  to  obtain 
other  information,  which  may  be  primarily  of 
interest  to  the  general  public  or  to  particular 
non-investor  constituencies. 

Although  the  Commission  does  not  believe 
that  the  rules  proposed  by  the  petition  are 
necessary  or  appropriate  for  the  effective 
administration  of  the  federal  securities  laws, 
the  Commission  does  recognize,  in  its 
capacity  as  one  of  several  regulatory 
agencies,  that  to  the  extent  corporations 
actually  do  engage  in  a  widespread  practice 
of  making  inconsistent  disclosure  to  various 
government  entities,  this  practice  could  well 
be  a  matter  of  general  concern  to  all 
regulatory  bodies.  Therefore,  the  Commission 
is  furnishing  a  copy  of  your  petition  and  this 
response  to  the  U.S.  Regulatory  Council,  of 
which  the  Commission  is  a  member,  for  its 
information. 

The  Commission  thanks  you  for  your 
interest  in  this  matter. 


By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  40589  Filed  12-30-80;  ft4S  am] 

BILUNQ  CODE  8010-01-M 

[Release  No.  21846;  70-6528] 

Alabama  Power  Co.,  et  al.;  Proposed 
Issuance  of  First  Mortgage  Bonds  for 
Sinking  Fund  Purposes 

December  19, 1980. 

In  the  Matter  of  Alabama  Power 
Company,  P.O.  Box  2641,  Birmingham, 
Alabama  35291;  Georgia  Power 
Company,  P.O.  Box  4545,  Atlanta, 

Georgia  30302;  Gulf  Power  Company, 

P.O.  Box  1151,  Pensacola,  Florida  52520; 
Mississippi  Power  Company,  P.O.  Box 
4079,  Gulfport,  Mississippi  39501. 

Notice  is  hereby  given  that  Alabama 
Power  Company  (“Alabama”),  Georgia 
Power  Company  (“Georgia”),  Gulf 
Power  Company  (“Gulf)  and 
Mississippi  Power  Company 
(Mississippi]  all  of  which  are  public 
utility  subsidiaries  of  the  Southern 
Company,  a  registered  holding  company, 
have  filed  a  declaration  and  an 
amendment  thereto  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(“Act’')  designating  Sections  6  and  7  of 
the  Act  and  Rule  50(a](5]  promulgated 
thereunder  as  applicable  to  the 
proposed  transactions. 

Alabama,  Georgia,  Gulf  and 
Mississippi  propose  to  obtain  the 
authentication  and  delivery  of  certain 
series  of  their  respective  First  Mortgage 
Bonds  and  to  surrender  such  bonds  to 
the  trustee  under  their  respective 
indentures  to  satisfy  sinking  fund 
(improvement  fund  in  the  case  of 
Alabama)  requirements  provided  for  in 
their  Indentures  to  be  satisHed  on  or 
prior  to  June  1, 1981. 

The  indentures  provide  for  annual 
sinking  fund  (improvement  fund) 
payments  on  or  before  June  1  of  each 
year  in  an  amount  equal  to  1%  of  the 
principal  amount  of  bonds  authenticated 
under  the  indenture  prior  to  the 
preceding  January  1  (less  bonds  retired 
directly  or  indirectly  as  a  result  of  the 
release  of  property  and  less  bonds 
authenticated  to  refund  other  bonds).* 
Payment  may  be  made  in  cash  or  in 
principal  amount  of  bonds  authenticated 
under  the  indenture,  whether  or  not  such 
bonds  have  previously  been  disposed  of 
by  the  respective  company.  Any  cash  so 
deposited  is  to  be  used  by  the  trustee 
under  the  respective  indenture  for  the 
redemption  or  other  retirement  of  bonds 
of  such  series  as  may  be  designated  by 
the  respective  company  or  may  be 
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withdrawn  by  that  company  against  the 
deposit  of  bonds. 

'hie  amounts  and  the  series  of  bonds 
proposed  to  be  issued  are  as  follows: 


Name  o<  company 

Amount 

Series  (pet) 

Alabama . 

...  $22,014,000 

3Vt  Due  1985. 

Georgia 

25,226,000 

3%  Due  1984. 

Gulf 

3,609,000 

3V4  Due  1984. 

Mississippi . 

2,874,000 

3Vi  Due  1981. 

The  bonds  will  be  issued  on  the  basis 
of  unfunded  net  property  additions. 
Under  the  indentures  the  bonds  may  be 
issued  in  principal  amounts  not 
exceeding  60%  of  the  amount  of 
unfunded  net  property  additions.  The 
approximate  amounts  of  such  unfunded 
net  property  additions  available  for  the 
issuance  of  the  Bonds  are  as  follows: 


Name  of  company 

Amount 

As  of 

Alabama . 

....  $773,000,000 

Sept.  30,  1980. 

Georgia 

379,000,000 

Sept.  30,  1980. 

GuH 

45,000,000 

Sept  30.  1980. 

Miaiiialppl 

39,000,000 

Sept  30,  1980. 

The  approximate  amounts  of  the 
unfunded  net  property  additions 
necessary  to  issue  the  Bonds  are  as 
follows: 


Name  ol  company  Amount 


Alabama .  $36,690,000 

Qaorgia...  42,043,000 

Gulf .  6,015,000 

Mississippi  4,790,000 


The  surrender  of  the  bonds  in 
satisfaction  of  the  respective  sinking 
fund  (improvement  fund)  requirements 
will  make  available  for  general 
corporate  purposes  cash  which  would 
otherwise  have  to  be  used  to  satisfy 
such  requirements  or  to  purchase  bonds 
to  be  used  for  such  purposes,  while  at 
the  same  time  reducing  the  principal 
amount  of  bonds  which  they  could 
otherwise  issue  under  the  indenture  at  a 
later  time  by  an  equal  principal  amount. 
The  bonds  will  not  be  delivered  by  the 
companies  in  such  a  manner  as  to  make 
them  obligation  for  the  payment  of 
money.  Therefore,  they  will  not  be 
included  on  the  books  or  in  the 
published  statements  as  liabilities  of  the 
respective  companies. 

The  fees,  commissions  and  expenses 
incurred  or  to  be  incurred  directly  or 
indirectly  by  Alabama,  Georgia,  Gulf, 
and  Mississippi  in  connection  with  the 
issuance  of  the  bonds  are  estimated  at 
$6,000  including  $1,600  for  legal  fees  of 
the  companies  and  $4,000  for  charges  of 
the  trustees  and  their  counsel.  The 
Alabama  Public  Service  Commission, 


the  Georgia  Public  Service  Commission 
and  the  Florida  Public  Service 
Commission  have  jurisdiction  over  the 
issuance  of  the  bonds  by  Alabama, 
Georgia  and  Gulf  respectively.  No  other 
state  or  federal  commission  other  than 
this  Commission  has  jurisdiction  over 
the  proposed  transaction. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  declaration  which  he 
desires  to  controvert;  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  should  be  served 
personally  or  by  mail  upon  the 
declarants  at  the  above-stated  address 
and  proof  of  service  (by  affidavit  or,  in 
case  of  any  attorney  at  law,  by 
certiticate]  should  be  filed  with  the 
request.  At  any  time  after  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
General  Rules  and  Regulations 
promulgated  under  the  Act,  or  the 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a] 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered]  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-40596  Filed  12-30-80;  8:45  am) 
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[Release  No.  11499;'81 1-2776] 

American  Medical  Association  Tax- 
Exempt  Income  Fund,  Inc.;  Filing  of 
Application 

December  19, 1980. 

Notice  is  hereby  given  that  American 
Medical  Association  Tax-Exempt 
Income  Fund,  Inc.  ("Applicant”),  535 
North  Dearborn  Street,  Chicago,  Illinois 
60610,  registered  under  the  Investment 
Company  Act  of  1940  (“Act”)  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  October  22, 1980,  and 
amendments  thereto  on  October  28, 


1980,  and  December  15, 1980,  pursuant 
to  Section  8(f)  of  the  Act,  for  an  order  of 
the  Commission  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company  as  defined  in  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  Hie  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicant,  a  Maryland  corporation, 
registered  under  the  Act  on  September 
30, 1977.  Applicant’s  Investment  Adviser 
is  Continental  Illinois  National  Bank 
and  Trust  Company  of  Chicago;  its 
Administrator  is  the  American  Medical 
Association.  On  September  30, 1977, 
Applicant  Hied  a  registration  statement 
on  Form  &-5  under  the  Securities  Act  of 
1933  covering  5,000,000  shares  of  its 
common  stock  in  connection  with  a 
proposed  public  offering  of  its  shares. 

On  March  3, 1978,  upon  the 
effectiveness  of  this  1933  Act 
registration  statement  Applicant 
commenced  a  public  offering  of  its 
common  stock.  As  of  September  17, 

1980,  410,276.77  shares  of  Applicant’s 
common  stock  were  outstanding  with  a 
net  asset  value  of  $7.30  per  share 
(approximately  $2,994,066  aggregate). 

llie  application  states  that  on  July  18, 
1980,  Applicant’s  board  of  directors 
authorized  and  approved  an  Agreement 
and  Plan  of  Reorganization 
(“Agreement”)  providing  for  the  transfer 
of  substantially  all  of  Applicant’s  net 
assets  to  Nuveen  Municipal  Bond  Fund, 
Inc.  (“Nuveen”),  an  open-end, 
diversified,  management  investment 
company  registered  under  the  Act,  in 
exchange  for  shares  of  Nuveen  common 
stock.  The  Agreement  called  for 
distribution  of  Nuveen’s  shares  to 
Applicant’s  stockholders  and  the 
subsequent  dissolution  of  Applicant. 
Applicant  sates  that  its  stockholders 
approved  the  Agreement  at  a  special 
meeting  held  on  September  16, 1980, 
with  77.66%  of  the  outstanding  shares 
voting  in  favor. 

Applicant  further  states  that  on 
September  18, 1980,  its  net  assets 
(consisting  of  cash  and  securities  valued 
at  $2,926,921  or  $7.28  per  share),  *  were 
transferred  to  Nuveen,  after  payment  of 
or  provision  for  all  known  liabilities  of 
Applicant,  including  liquidation 
expenses,  in  exchange  for  395,657  shares 
of  Nuveen  common  stock  having  a  net 
asset  value  of  $7.55  per  share.  According 
to  the  application,  the  Nuveen  shares 


'  The  net  asset  value  per  share  figure  of  $7.28  as 
of  September  18, 1980,  calculated  by  Nuveen  differs 
from  the  valuation  figure  of  $7.30  per  share  quoted 
by  Applicant  a  day  earlier.  Applicant  attributes  the 
difference  to  the  fact  that  Nuveen  utilized  a 
different  evaluation  method  than  Applicant  in 
arriving  at  the  net  asset  value  per  share  amount. 
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were  thereafter  distributed  pro  rata  to 
Applicant’s  stockholders.  Applicant 
state's  that  it  is  liable  for  approximately 
$50,063.43  in  legal,  accounting  and 
printing  costs  incurred  in  connection 
with  Applicant’s  transfer  of  assets,  and 
that  these  costs  will  be  borne  in  full  by 
Applicant’s  Investment  Adviser  and 
Administrator. 

The  application  states  that  Applicant 
retained  assets  in  the  amount  of 
$1,150.46  as  of  October  28, 1980,  to  pay 
certain  accrued  expenses  of  the 
Applicant  unrelated  to  the  Applicant’s 
transfer  of  assets.  The  retained  assets 
were  not  invested  in  any  securities. 
Applicant  further  states  that 
approximately  $500  of  these  retained 
funds  will  not  be  required  to  meet  actual 
billed  expenses  and  will  be  paid  to  the 
Investment  Adviser  and  Administrator 
because  the  Investment  Adviser  and 
Administrator  reimbursed  Applicant, 
pursuant  to  an  expense  limitation 
arrangement,  an  amount  greater  than 
Applicant  was  entitled  to  receive. 

'The  application  states  that  Applicant 
is  not  a  party  to  any  pending  litigation 
or  administrative  proceeding  and, 
further,  that  Applicant  is  not  currently 
engaged  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs.  Applicant  is  presently  in 
good  standing  under  the  corporate  laws 
of  Maryland;  however.  Applicant  states 
that  it  will  flle  articles  of  dissolution 
with  the  state  terminating  its  legal 
existence  upon  receipt  of  the  requested 
order.  Finally,  Applicant  states  that  it 
has  not  within  the  last  eighteen  months 
transferred  any  of  its  assets  to  a 
separate  trust  the  beneflciaries  of  which 
were  or  are  securityholders  of 
Applicant. 

Section  8(f]  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  on  its  own  motion  or  upon 
application,  finds  that  a  registered 
investment  company  has  ceased  to  be 
an  investment  company,  it  shall  so 
declare  by  order  and,  upon  the 
effectiveness  of  such  order,  the 
registration  of  such  company  shall  cease 
to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 


request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
afHdavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certiHcate]  shall  be  Hied 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission’s 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fltzsinunons, 

Secretary. 

(FR  Doc  80-40590  Filed  lZ-30-80;  8:45  am] 

BILUNG  CODE  MIO-OI-M 


[Release  No.  21849;  70-6531] 

Arkansas  Power  &  Light  Co.;  Proposed 
Pollution  Control  Financing 

December  22, 1980. 

Notice  is  hereby  given  that  Arkansas 
Power  &  Light  Company  (“AP&L”),  First 
National  Building,  Uttle  Rock,  Arkansas 
72203,  a  public  utility  subsidiary  of 
Middle  South  Utilities,  Inc.,  a  registered 
holding  company,  has  filed  an 
application-declaration  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(“Act”),  designating  Sections  9(a),  10 
and  12(d)  of  the  Act  and  Rule  44(b)(3) 
promulgated  thereunder  as  applicable  to 
the  proposed  transaction.  All  interested 
persons  are  referred  to  the  application- 
declaration,  which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transaction. 

AP&L  is  in  the  process  of  constructing 
two  750  MW  nominally  rated  coal-fired 
generating  units  known  as  the 
Independence  Steam  Electric  Generating 
Station  (“Independence  Plant”)  to  be 
located  near  Newark,  in  Independence 
County,  Arkansas  (“County”).  In 
addition,  in  order  to  comply  with 
prescribed  federal,  state  or  local 
standards  with  respect  to  air  or  water 
quality  or  disposal  of  sewage  or  solid 
waste,  it  has  been  and  will  be  necessary 
*  to  construct  certain  facilities  for 
pollution  control  purposes  at  the 
Independence  Plant.  AP&L  has  sold 
undivided  interests  aggregating  43.5%  in 
the  Independence  Plant  to  Arkansas 


Electric  Cooperative  Corporation,  the 
City  Water  and  Light  Plant  of  the  City  of 
Jonesboro,  Arkansas,  the  City  of 
Conway,  Arkansas,  the  City  of  West 
Memphis,  Arkansas  and  the  City  of 
Osceola,  Arkansas. 

AP&L  proposes  to  dispose  of,  and  to 
contract  to  acquire,  (i)  its  anticipated 
undivided  interest  (“Pollution  Control 
Facilities”)  in  certain  of  the  pollution 
control  facilities  at  the  Independence 
Plant  and  (ii)  its  anticipated  undivided 
interest  (“Industrial  Facilities”)  in 
certain  machinery,  equipment  and  other 
facilities  at  the  Independence  Plant. 

In  order  to  effect  such  transactions, 
AP&L  proposes  to  enter  into  two 
separate  installment  sale  agreements 
(“Agreements”)  with  the  County,  which 
will  provide  for  the  acquisition, 
construction  and  installation  of  the 
Pollution  Control  Facilities  and  the 
Industrial  Facilities  on  behalf  of  the 
County.  The  Agreement  relating  to  the 
Pollution  Control  Facilities  will 
contemplate  the  issuance  by  the  Coimty 
under  a  trust  indenture  between  the 
Coimty  and  a  trustee  of  not  to  exceed 
$50,000,000  aggregate  principal  amount 
of  its  Pollution  Control  Revenue  Bonds, 
Series  1981  (Arkansas  Power  &  Light 
Company  Project)  (“Pollution  Control 
Bonds”),  the  net  proceeds  of  which 
would  be  used  to  defray  the  cost  of 
construction  of  the  Pollution  Control 
Facilities.  The  Agreement  relating  to  the 
Industrial  Facilities  will  contemplate  the 
issuance  by  the  County  under  a  trust 
indenture  between  the  County  and  a 
trustee  of  $1,000,000  aggregate  principal 
amount  of  its  Industrial  Development 
Revenue  Bonds,  Series  1981  (Arkansas 
Power  &  Light  Company  Project) 
(“Industrial  Bonds”),  the  net  proceeds  of 
which  would  be  used  to  defray  the  cost 
of  construction  of  the  Industrial  . 
Facilities.  The  operative  terms  and 
provisions  of  the  two  Agreements  and 
the  Pollution  Control  Bonds  and  the 
Industrial  Bonds  (collectively  “Bonds”) 
and  the  respective  indentures 
(“Indentures”)  under  which  they  are  to 
be  issued  will  be  substantially 
indentical. 

The  Agreements  will  provide  for  the 
sale  of  the  Facilities  by  the  County  to 
AP&L,  subject  to  a  lien  and  security 
interest  retained  by  the  County  and  the 
payment  by  AP&L  of  the  purchase  price 
of  the  Facilities,  together  with  interest 
thereon,  in  semi-annual  installments 
over  a  term  of  years.  In  the  Agreements, 
AP&L  will  assent  to  the  assignment  and 
pledge  to  the  trustee  under  the 
Indentures  of  the  rights  of  the  County  in 
the  Facilities  and  of  the  County’s 
interest  in,  and  of  the  moneys  receivable 
by  the  County  under,  the  Agreements, 
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except  for  certain  rights  to 
indemnification  and  reimbursement  of 
expenses. 

The  Agreements  will  provide  that  the 
purchase  price  of  the  Facilities  payable 
by  AP&L  will  be  such  amount  as  shall 
be  sufficient,  together  with  other 
moneys  held  by  the  trustees  under  the 
Indentures  and  available  therefor,  to 
pay  the  principal  of  the  Bonds  as  the 
same  become  due  and  payable.  AP&L 
will  also  agree  to  pay  interest  on  the 
unpaid  balance  of  the  purchase  price  of 
the  Facilities  equal  to  the  premium,  if 
any,  and  interest  on  the  Bonds.  AP&L 
will  also  be  obligated  to  reimburse  the 
County  for  certain  of  its  expenses 
incurred  in  connection  with  the  issuance 
of  the  Bonds,  including:  (i)  The  fees  and 
charges  of  the  trustee  and  any  paying 
agent  or  agents  under  the  Indentures,  (ii) 
all  expenses  incurred  by  the  County  in 
connection  with  its  rights  and 
obligations  under  the  Agreements,  and 
(iii)  all  expenses  necessarily  incurred  by 
the  County  or  the  trustee  under  the 
Indentures  in  connection  with  the 
transfer  or  exchange  of  Bonds. 

The  Agreements  will  provide  that 
AP&L  at  any  time  prepay  all  or  any 
portion  of  the  unpaid  balance  of  the 
purchase  price  of  the  Facilities,  together 
with  interest  thereon,  in  whole  or  in' 
part,  such  payment  to  be  sufflcient, 
together  with  other  moneys  held  by  the 
trustees  under  the  Indentures  and 
available  therefor,  to  redeem  Bonds  in 
the  manner  and  to  the  extent  provided 
in  the  Indentures. 

The  Agreements  will  also  provide 
that,  upon  occurrence  of  certain  events 
relating  to  the  operation  of  the 
Independence  Plant  or  the  Facilities, 
AP&L  may  at  any  time  prepay  the  entire 
unpaid  balance  of  the  purchase  price  of 
the  Facilities  together  with  interest 
thereon.  It  will  also  provide  that  in  the 
case  of  certain  events  relating  to  the 
taxability  of  the  interest  on  the  Bonds, 
AP&L  shall  be  obligated  to  prepay  the 
entire  unpaid  balance  of  the  purchase 
price  of  the  Facilities,  together  with 
accrued  interest.  The  payments  by  AP&L 
in  such  circumstances  shall  be  sufficient 
(together  with  other  moneys  held  by  the 
trustee  under  the  Indentures  and 
available  therefor}  to  pay  the  principal 
of  all  Bonds  together  with  interest 
accrued  or  to  accrue  to  the  redemption 
date. 

It  is  proposed  that  the  Bonds  will  be 
issued  as  either  serial  bonds  (“Serial 
Bonds")  or  term  bonds  ("Term  Bonds”), 
or  a  combination  thereof.  The  Term 
Bonds,  if  any,  will  mature  not  later  than 
30  years  from  the  first  day  of  the  month 
in  which  they  are  initially  issued  and 
will  be  subject  to  a  mandatory  cash 
sinking  fund.  Serial  Bonds,  if  any,  will 


mature  at  various  times  prior  to  the 
maturity  of  the  Term  Bonds.  The  effect 
of  the  mandatory  cash  sinking  fund  of 
the  Term  Bonds,  if  any,  together  with  the 
serial  maturities  of  the  Serial  Bonds,  if 
any,  will  be  calculated  to  retire  no  less 
than  25%  of  the  aggregate  principal 
amount  of  the  Bonds  prior  to  ultimate 
date  of  maturity  of  the  Bonds.  The 
Indentures  will  provide  for  the 
application  of  such  of  the  proceeds  of 
the  Bonds  which,  after  completion  of  the 
Facilities,  may  remain  unused  for  the 
redemption  or  purchase  of  the  Bonds,  at 
the  direction  of  AP&L. 

In  order  to  provide  security  for  the 
performance  of  AP&L’s  obligations 
under  the  Agreements.  AP&L  will  grant 
to  the  County  a  lien  on  and  security 
interest  in  (“County  Lien”)  the  Facilities. 
The  County  will  assign  the  County  Lien 
to  the  trustees  pursuant  to  the 
Indentures. 

The  Agreements  will  provide  that 
prior  to  the  sales  of  the  Facilities  by  the 
County  to  AP&L,  AP&L  will  convey  to 
the  County  such  portions  of  the 
Facilities  as  have  already  been 
constructed  or  acquired  by  AP&L, 
subject  to  the  lien  of  AP&L's  Mortgage 
and  Deed  of  Trust,  dated  as  of  October 
1, 1944,  made  by  AP&L  to  Morgan 
Guaranty  Trust  Company  of  New  York 
and  )ohn  W.  Flaherty,  as  Trustees,  as 
supplemented  and  amended. 

It  is  contemplated  that  the  Bonds  will 
be  sold  by  the  County  pursuant  to 
arrangements  with  a  group  of 
underwriters  represented  by  Merrill 
Lynch,  Pierce,  Fenner  &  Smith 
Incorporated,  Kidder,  Peabody  &  Co. 
Incorporated  and  Stephens  Inc.  In 
accordance  with  the  laws  of  the  State  of 
Arkansas,  the  interest  rate  to  be  borne 
by  the  Bonds  will  be  fixed  by  the 
County.  AP&L  will  not  be  party  to  the 
underwriting  arrangements;  however, 
the  Agreements  provide  that  the  terms 
of  the  Bonds  and  their  sale  by  the 
County,  shall  be  satisfactory  to  AP&L. 
AP&L  understands  that  interest  payable 
on  the  Bonds  will  be  generally  exempt 
from  federal  income  taxes.  AP&L  has 
been  advised  that  the  annual  interest 
rates  on  obligations,  interest  on  which  is 
tax  exempt,  can  be  expected  at  the  time 
of  issuance  of  the  Bonds  to  be  4%  to  5% 
lower  than  the  rates  of  obligations  of 
like  tenor  and  comparable  quality, 
interest  on  which  is  fully  subject  to 
federal  income  tax. 

A  statement  of  the  fees,  commissions 
and  expenses  to  be  incurred  in 
connection  with  the  proposed 
transactions  will  be  Hied  by 
amendment.  The  proposed  transactions 
are  subject  to  the  jurisdiction  of  the 
Arkansas  Public  Service  Commission 
and  the  Tennessee  Public  Service 


Commission,  and  upon  consummation  of 
the  transactions  proposed  in  File  No.  70- 
6376,  will  be  subject  to  the  jurisdiction 
of  the  Public  Service  Commission  of 
Missouri.  It  is  stated  that  no  other  state 
or  federal  regulatory  authority,  other 
than  this  Commission,  has  jurisdiction 
over  the  proposed  transactions. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  15, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  the  filing  which  he  desires 
to  controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  personally  or 
by  mail  upon  the  applicant-declarant  at 
the  above-stated  address,  and  proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  application-declaration,  as 
filed  or  as  it  may  be  amended,  may  be 
granted  and  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
general  rules  and  regulations 
promulgated  under  the  Act,  or  the 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a) 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  80-40588  Filed  12-30-80;  8:45  am] 

BiaiNG  CODE  8010-01-M 

IFile  No.  22-10813] 

Esterline  Corp.;  Application  and 
Opportunity  for  Hearing 

December  19, 1980. 

Notice  is  hereby  given  that  Esterline 
Corporation  (the  “Company”)  has  filed 
an  application  under  Clause  (ii)  of 
Section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  (the  “Act”)  for  a  finding  by 
the  Commission  that  the  trusteeship  of 
Manufacturers  Hanover  Trust  Company 
(“Manufacturers”)  under  an  indenture 
dated  as  of  December  20, 1974  (the  “1974 
Indenture”),  heretofore  qualibed  under 
the  Act,  and  under  a  new  indenture 
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dated  as  October  1, 1980  (the  “1980 
Indenture"),  which  was  not  qualified 
under  the  Act,  is  not  so  likely  to  involve 
a  material  conflict  of  interest  as  to  make 
it  necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Manufacturers  from  acting  as  Trustee 
under  such  indentures. 

The  Company  alleges  that: 

(1)  As  of  July  31, 1980,  there  were 
issued  and  outstanding  $2,267,950 
principal  amount  of  12  ¥2%  Subordinated 
Debentures  due  April  1, 1995  which 
were  issued  by  the  Company  under  the 
1974  Indenture. 

(2)  Its  wholly-owned  subsidiary. 
Esterline  International  Finance  N.V. 
(“International"),  has  issued  under  the 
1980  Indenture  among  the  Company, 
International  and  Manufacturers 
$20,000,000  principal  amount  of 
International’s  8V^%  Convertible 
Subordinated  Guaranteed  Debentures 
due  1995  (the  “1980  Debentures”),  which 
were  guaranteed  on  a  subordinated 
basis  by  the  Company.  The  1980 
Debentures  were  not  registered  under 
the  Securities  Act  of  1933  and  the  1980 
Indenture  was  not  qualifed  under  the 
Act.  The  underwriters  who  purchased 
the  1980  Debentures  have  agreed  not  to 
offer  any  of  the  1980  Debentures  in  the 
United  States,  its  territories  and 
possessions,  or  to  nationals  or  residents 
thereof. 

(3)  The  1974  Indenture  and  the  1980 
Indenture  are  wholly  unsecured.  All 
debentures  issued  under  the  1974 
Indenture  rank  equally  with  the 
guarantee  to  the  Company  of  the  1980 
Debentures.  The  Company  is  a  party  to 
the  1980  Indenture  solely  as  guarantor  of 
the  1980  Debentures.  Such  differences  as 
exist  between  the  1974  Indenture  and 
the  1980  Indenture  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Manufacturers  from  acting 
as  trustees  under  either  of  said 
indentures. 

The  Company  has  waived  notice  of 
hearing  and  has  waived  a  hearing. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  a  public  document  on  file  in  the 
offices  of  the  Commission  at  500  North 
Capitol  Street,  Washington,  D.C.  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 


such  request  should  be  addressed; 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shirley  F.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  80-40633  filed  12-30-80;  8:45  am] 

BILUNQ  CODE  S010-01-M 

IRelease  No.  11501;  811-2463] 

First  Ecumenical  Fund,  Inc.;  Proposal 
To  Terminate  Registration 

December  19, 1980. 

Notice  is  hereby  given  that  the 
Commission  proposes,  pursuant  to 
Section  8(f)  of  the  Investment  Company 
Act  of  1940  (“Act”),  to  declare  by  order 
on  its  own  motion,  that  The  First 
Ecumenical  Fund,  Inc.  (“Fund”),  551 
Fifth  Avenue,  New  York,  New  York 
10017,  registered  under  the  Act  as  an 
open-end,  diversified  management 
investment  company,  has  ceased  to  be 
an  investment  company  as  defined  in 
the  Act. 

Information  in  the  files  of  the 
Commission  indicates  that  the  Fund  was 
organized  on  February  7, 1974,  imder  the 
laws  of  the  State  of  New  York,  and  filed 
a  Notification  of  Registration  as  an 
open-end,  diversified,  management 
investment  company  with  the 
Commission  on  March  8, 1974. 

In  addition,  the  Fund  filed  a 
registration  statement  (File  No.  2-50378) 
pursuant  to  the  Securities  Act  of  1933 
(“1933  Act”)  in  connection  with  a 
proposed  public  offering  of  shares  of  its 
capital  stock.  The  Fund  requested 
withdrawal  of  this  registration 
statement,  pursuant  to  Rule  477  under 
the  1933  Act,  and  the  Commission 
ordered  it  withdrawn  on  June  30, 1976. 
Finally,  information  in  the  files  of  the 
Commission  indicates  that  after  the 
withdrawal  of  its  registration  statement 
the  Fund  was  abandoned,  and  that  it  is 
not  profitably  engaged  in  any  business. 
Thus  it  appears  that  the  Fund  is  not 
currently  engaged  in  the  business  of  an 
investment  company. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  on  its  own  motion  or  upon 
application,  finds  that  a  registered 
investment  company  has  ceased  to  be 


an  investment  company  it  shall  so 
declare  by  order  and,  upon  the 
effectiveness  of  such  order,  the 
registration  of  such  company  shall  cease 
to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  matter  accompanied  by 
a  statement  as  totthe  nature  of  his 
interest,  the  reasons  for  such  request, 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  the  Fund  at  the  address  stated 
above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
/  at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  this  matter  will  be 
issued  as  of  course  following  said  date, 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the 
Commission’s  own  motion.  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  80-40594  Filed  12-30-80;  8:45  am| 

BIUJNG  CODE  SOKMII-M 

[Release  No.  11498;  812-4765] 

Mosher,  Inc.  and  Maryland  Casualty 
Co.;  Filing  of  Application  for  an  Order 
of  the  Commission  Pursuant  to 
Exempting  a  Proposed  Transaction 

December  19, 1980. 

In  the  Matter  of  Mosher,  Inc.,  2777 
Allen  Parkway,  Houston,  Texas  77019, 
and  Maryland  Casualty  Company,  2727 
Allen  Parkway,  Houston,  Texas  77019. 

Notice  is  hereby  given  that  Maryland 
Casualty  Company  (“Maryland 
Casualty”),  a  Maryland  corporation,  and 
a  wholly-owned  subsidiary  of  American 
General  Insurance  Company,  and 
Mosher,  Inc.  (the  “Fund”),  registered 
under  the  Investment  Company  Act  of 
1940  (the  “Act”)  as  a  closed-end, 
diversiHed  management  investment 
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company  (collectively  the  “Applicants"), 
filed  an  application  on  November  10, 
1980,  and  an  amendment  thereto  on 
December  5, 1980,  for  an  order  of  the 
Commission  pursuant  to  Section  17(b)  of 
the  Act  exempting  from  the  provisions 
of  Section  17(a)  of  the  Act  the  proposed 
sale  of  shares  of  the  common  stock  of 
the  Fund  to  Maryland  Casualty  in 
exchange  for  cash  or  municipal 
securities  having  a  fair  market  value 
equal  to  the  net  asset  value  of  the  shares 
of  common  stock  and  pursuant  to 
Section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder  permitting  the  participation 
of  the  Fund  in  the  proposed  sale 
transaction  under  the  provisions  of  the 
stock  Purchase  Agreement.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  state  that  in  1972  the  Fund 
entered  into  an  agreement  with  Trinity 
Industries,  Inc.  (“Trinity")  whereby  the 
Fund  would  sell  substantially  all  its 
assets  to  Trinity  for  cash  and  that  this 
transaction  was  consummated  in 
January,  1973.  Applicants  further  state 
that  the  Fund's  shareholders  approved 
the  sale  and  adopted  a  plan  of 
liquidation,  but  that  the  Fund  later 
terminated  the  plan  of  liquidation  and 
entered  into  a  merger  agreement  with 
American  General  Convertible 
Securities,  Inc.  ("AG  Convertible"), 
which  is  registered  under  the  Act  as  a 
closed-end,  diversified  management 
investment  company.  According  to  the 
application,  the  proposed  merger  of  the 
Fund  into  AG  Convertible  was  not 
consummated  because  on  the  day  before 
the  scheduled  closing  date  of  the  merger 
the  Fund  was  served  a  subpoena  from  a 
Federal  Grand  Jury  investing  price  fixing 
in  the  steel  fabrication  business,  the 
Fund's  prior  business.  Pending 
completion  of  this  investigation  the 
Fund's  possible  criminal  or  civil  liability 
could  not  be  computed.  The  Fund  then 
registered  under  the  Act  on  March  4, 
1974,  as  a  closed-end,  diversified 
management  investment  company.  The 
Applicants  further  state  that  American 
General  Capital  Management,  Inc. 
(“Adviser”)  acts  as  investment  adviser 
to  the  Fund.  No  officer  or  director  of  the 
Fund  or  any  affiliated  person  thereof 
-serves  as  an  officer  or  director  of 
Maryland  Casualty  or  the  Adviser  or  is 
affiliated  person  of  either  of  these 
entities. 

The  application  states  that  since  the 
sale  of  its  steel  fabrication  business,  the 
Fund  has  been  deemed  a  personal 
holding  company  under  Section  542  of 
the  Internal  Revenue  Code  of  1954,  as 


amended  (the  “Code”),  and  as  such 
cannot  utilize  the  benefits  afforded 
regulated  investment  companies  by 
Subchapter  M  of  the  Code.  Applicants 
state  that  the  Fund's  status  as  a 
personal  holding  company  requires  that 
its  shareholders  pay  federal  income  tax 
on  all  dividends  they  receive. 

Applicants  further  state  that  since 
substantially  all  of  the  Fund's  assets  are 
invested  in  tax-exempt,  municipal  debt 
securities,  the  dividends  paid  to  its 
shareholders  would  be  exempt  from 
federal  income  taxation  if  the  Fund  was 
not  considered  a  personal  holding 
company  under  the  Code. 

Applicants  state  that  the  management 
of  the  Fund  has  been  interested  in 
terminating  the  Fund's  status  as  a 
personal  holding  company,  which  it 
believes' to  be  in  the  best  interests  of  the 
shareholders,  and  has  explored  a 
number  of  possible  alternatives. 
Applicants  further  state  that  on  October 
31, 1980,  they  entered  into  a  Stock 
Purchase  Agreement  (the  “Agreement”) 
which  provides  for  the  sale  by  the  Fund 
of  a  number  of  shares  of  its  common 
stock  equal  to  25  percent  of  the  number 
of  the  Fund's  shares  of  common  stock 
issued  and  outstanding  immediately 
prior  to  the  sale  for  cash  or,  at  the 
option  of  Maryland  Casualty,  municipal 
securities  or  a  combination  of  cash  or 
municipal  securities.  According  to  the 
application,  the  shares  of  common  stock 
of  the  Fund  will  be  valued  at  their  net 
asset  value  as  of  the  close  of  business 
on  the  last  business  date  preceding  the 
closing  date.  Applicants  further  state 
that  any  municipal  securities  exchanged 
by  Maryland  Casualty  as  part  of  the 
purchase  price  of  the  Fund's  common 
stock  will  be  valued  at  their  fair  market 
value  on  such  date.  According  to  the 
application  any  municipal  securities 
contributed  by  Maryland  Casualty  will 
be  compatible  with  the  investment 
objectives  of  the  Fund  and  compatible 
with  those  securities  currently  in  the 
Fund's  portfolio.  Applicants  represent 
that  as  a  condition  to  the  contribution  of 
any  municipal  securities  by  Maryland 
Casualty,  the  Adviser  will  be  required  to 
represent  to  the  Fund  that  any  such 
municipal  securities  would  have  been 
recommended  by  it  for  investment  by 
the  Fund  at  that  time,  and  that  the 
Adviser  has  no  present  intention  of 
recommending  the  sale  of  any  such 
securities  in  the  immediate  future. 

According  to  the  application,  each  of 
the  Applicants  will  pay  any  expenses 
incurred  by  them  as  a  result  of  the  stock 
purchase  transaction  except  that  the 
Adviser  of  the  Fund  will  pay  the 
expenses  resulting  from  the  preparation 
and  mailing  of  proxy  materials  to  the 


Fund's  shareholders  who  are  required  to 
approve  the  proposed  sale  and 
recapitalization  of  the  Fund.  The  plan  of 
recapitalization  of  the  Fund  provides  for 
an  increase  in  the  Fund's  authorized 
common  stock  from  101,990  shares  to 
5,000,000  shares  and  for  a  15-for-l  stock 
split.  In  addition,  the  proposed  plan  of 
recapitalization  provides  for  a  change  in 
the  par  value  of  the  common  stock  of  the 
Fund  from  $20  per  share  to  $1  per  share. 
Applicants  state  that  after  the  sale  of 
the  Fund's  common  stock  to  Maryland 
Casualty  it  is  contemplated  that  381,000 
shares  of  common  stock  will  be  held  by 
Maryland  Casualty  which  will  be 
approximately  20%  of  the  then 
outstanding  shares.  Under  the  terms  of 
the  Agreement,  the  Fund  has  agreed  to 
indemnify  Maryland  Casualty  for  any 
reduction  in  the  net  asset  value  of  the 
shares  of  common  stock  being 
purchased  by  it  resulting  from  any 
amounts  paid  by  the  Fund  in  respect  of 
any  judgment  against  it,  or  settlement  by 
it  of  claims  against  the  Fund  resulting 
from  a  suit  filed  against  the  Fund  in  1967 
relating  to  its  previous  steel  fabrication 
business.  The  Agreement  further 
provides  that  the  Fund  cannot  convert  to 
open-end  status  without  the  consent  of 
Maryland  Casualty.  Applicants  state 
that  they  believe  this  provision  is 
desirable  in  helping  to  prevent  the  Fund 
from  returning  to  the  status  of  a 
personal  holding  company  within  the 
meaning  of  the  Code.  Applicants  further 
state  that  under  applicable  securities 
laws  the  shares  of  common  stock  to  be 
purchased  by  Maryland  Casualty  will 
not  be  transferable  except  in  certain 
limited  circumstances.  The  Agreement 
also  provides  that  any  time  commencing 
six  months  after  the  sale  of  the  common 
stock  to  Maryland  Casualty  is  effected, 
while  Maryland  Casualty  owns  at  least 
10  percent  of  the  Fund's  outstanding 
common  stock,  that  the  Fund  shall 
register  shares  of  its  common  stock  for 
sale  under  the  Securities  Act  of  1933,  the 
Fund  will,  at  its  expense,  also  include 
any  shares  of  common  stock  that 
Maryland  Casualty  desires  to  sell  in 
such  registration. 

Section  17(a)  of  the  Act,  in  pertinent 
part,  provides  that  it  shall  be  unlawful 
for  any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  a  person,  acting  as 
principal,  knowingly  to  sell  to  or  to 
purchase  from  such  registered  company 
any  security  or  other  property  subject  to 
certain  exceptions  not  relevant  here. 
Section  17(b)  of  the  Act  provides  that 
the  Commission,  upon  application,  shall 
exempt  a  proposed  transaction  from  the 
provisions  of  Section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
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proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved  and  with  the  general  purposes 
of  the  Act.  Under  Section  2(a)(3)  of  the 
Act  an  investment  adviser  to  an 
investment  company  is  an  affiliated 
person  of  such  investment  company,  and 
anyone  owning  more  than  5%  of  any 
person’s  outstanding  voting  securities  is 
an  afniiated  person  of  such  person. 
Accordingly,  since  American  General 
Insurance  Company  owns  100%  of  the 
common  stock  of  both  the  Adviser  and 
Maryland  Casualty,  Maryland  Casualty 
is  an  affiliated  person  of  an  affiliated 
person  of  the  Fund,  and  the  proposed 
sale  of  the  common  stock  of  the  Fund  to 
Maryland  Casualty  falls  within  the 
provisions  of  Section  17(a)  of  the  Act. 

Applicants  assert  that  the  terms  of  the 
proposed  sale  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  Applicants  state  that 
under  the  terms  of  the  Agreement 
Maryland  Casualty  has  the  option  of 
purchasing  the  shares  of  common  stock 
of  the  Fund  either  for  cash  equal  to  the 
net  asset  value  of  such  shares  on  the 
date  immediately  preceding  the  date  of 
closing  or  by  contributing  securities 
compatible  with  the  Fund’s  investment 
objectives  and  securities  in  the  Fund’s 
portfolio  having  an  aggregate  fair 
market  value  equal  to  the  net  asset 
value  of  the  shares  of  common  stock 
being  purchased  or  a  combination  of 
cash  and  such  securities. 

Applicants  further  state  that  the 
valuation  of  any  securities  contributed 
by  Maryland  Casualty  will  be  made  on 
the  same  basis  as  the  Fund  currently 
follows  in  the  valuation  of  securities 
held  in  its  portfolio.  As  stated 
previously.  Applicants  represent  that  as 
a  condition  to  the  contribution  of  any 
municipal  securities  by  Maryland 
Casualty,  the  Adviser  will  be  required  to 
represent  to  the  Fund  that  any  such 
municipal  securities  would  have  been 
recommeded  by  it  for  investment  by  the 
Fund  at  that  time  and  that  the  Adviser 
has  no  present  intention  of 
recommending  the  sale  of  such 
securities  in  the  immediate  future.  In 
addition,  each  of  the  Applicants  will  pay 
its  respective  expenses  of  the 
transaction  except,  as  stated  previously, 
the  Adviser  will  pay  those  expenses 
resulting  from  the  preparation  and 
mailing  of  proxy  materials  to  the  Fund’s 
shareholders  who  are  required  to 
approve  the  proposed  sale  and 
recapitalization  of  the  fund.  Finally, 


Applicants  contend  that  the  proposed 
sale  transaction  will  beneht  the 
shareholders  of  the  Fund  by  eliminating 
the  Fund’s  status  as  a  personal  holding 
company  under  the  Code  and  will 
benebt  Maryland  Casualty  by  providing 
it  with  an  opportunity  to  invest  a  portion 
of  its  assets  in  a  larger  pool  of  assets 
and  thereby  achieve  greater  diversity  in 
its  investments. 

Thus,  Applicants  contend  that  the 
terms  of  the  proposed  sale  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  consistent  with  the  Fund’s 
investment  policy  and  consistent  with 
the  general  purposes  of  the  Act,  and 
therefore  request  that  the  Commission 
enter  an  order  exempting  the  proposed 
sale  transaction  from  the  provisions  of 
Section  17(a)  of  the  Act. 

Rule  17d-l,  adopted  by  the 
Commission  pursuant  to  Section  17(d)  of 
the  Act,  provides,  in  part,  that  no 
affiliated  person  of  any  registered 
investment  company  and  no  affiliated 
person  of  such  a  person,  acting  as 
principal,  shall  participate  in,  or  effect 
any  transaction  in  connection  with  any 
joint  enterprise  or  other  joint 
arrangement  in  which  such  registered 
company  is  a  participant  unless  an 
application  regarding  such  joint 
enterprise  or  arrangement  had  been 
filed  with  the  Commission  and  has  been 
granted  by  an  order.  A  joint  enterpirse 
or  other  joint  arrangement  as  used  in 
this  Rule  is  any  written  or  oral  plan, 
contract,  authorization  or  arrangement, 
or  any  practice  or  understanding 
concerning  an  enterprise  or  undertaking 
whereby  a  registered  investment 
company  and  any  affiliated  person  of 
such  registered  investment  company,  or 
affiliated  person  of  such  a  person,  have 
a  joint  or  a  joint  and  several 
participation,  or  share  in  the  profits  of 
such  enterprise  or  undertaking.  In 
passing  upon  such  application,  the 
Commission  will  consider  whether  the 
participation  of  such  registered 
investment  company  in  such  joint 
enterprise  or  joint  arrangement  on  the 
basis  proposed  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  As  noted  above,  Maryland 
Casualty  is  an  affiliated  person  of  an 
affiliated  person  of  the  Fund  within  the 
meaning  of  Section  2(a)(3)  of  the  Act. 
Because  the  Agreement  requires  the 
consent  of  Maryland  Casualty  to  allow 
the  Fund  to  convert  to  open-end 
investment  company  status,  provides  for 
the  indemnification  by  the  Fund  of 
Maryland  casualty  for  liabilities  in 


connection  with  the  lawsuit  as 
discussed  previously,  and  provides  for 
registration  rights  of  Maryland  Casualty 
with  respect  to  the  shares  of  common 
stock  to  be  purchased  by  it  as  described 
above,  the  Agreement  might  be  deemed 
to  constitute  a  joint  enterprise  or 
arrangement  prohibited  by  Section  17(d) 
of  the  Act  and  Rule  17d-l  thereunder 
without  Commission  approval. 

As  stated  above,  the  Agreement 
provides  that  the  fund  may  not  convert 
to  open-end  investment  company  status 
without  the  consent  of  Maryland 
Casualty.  Applicants  state  the  Maryland 
Casualty  requested  this  condition 
because,  given  the  distribution  of  the 
Fund’s  shareholders,  a  conversion  by 
the  Fund  to  open-end  investment 
company  status  followed  by  the 
redemption  of  shares  by  a  relatively 
small  number  of  shareholders  could 
result  in  the  five  largest  individual 
shareholders  of  the  Frmd  (utilizing  the 
attribution  rules  of  the  Code)  owning 
more  than  50%  of  the  outstanding 
common  stock  of  the  Fund,  thereby 
causing  it  to  become  a  personal  holding 
company  within  the  meaning  of  the 
Code  to  the  disadvantage  of  the 
remaining  shareholders  and,  thus, 
negating  the  purpose  of  the  common 
stock  sale.  Applicants  also  state  that  the 
management  of  the  Fund  believes  that 
the  provision  in  the  Agreement 
providing  for  the  indemnification  of 
Maryland  Casualty  with  respect  to  the 
1967  suit  is  appropriate.  Applicants  state 
that  the  Fund  believes  it  will  be  able  to 
settle  the  case  within  the  policy  limits  of 
the  applicable  insurance  policy  then  in 
effect.  Finally,  with  respect  to  the 
registration  rights  afforded  Maryland 
Casualty  under  the  Agreement,  the 
application  states  that  the  Fund  has  no 
plans  to  register  any  of  its  shares'  for 
sale  under  the  Securities  Act  of  1933, 
but,  if  it  did  so,  the  management  of  the 
Fund  believes  that  the  additional 
expense  of  including  the  Fund  shares  of 
Maryland  Casualty  would  be  negligible. 

Thus  Applicants  represent  that  the 
terms  of  the  proposed  sale  transaction 
are  reasonable  and  fair  to  ail  parties,  do 
not  involve  overreaching  and  are 
consistent  with  the  investment 
objectives  of  the  Fund  and  with  the 
policies  of  the  Act.  As  noted  above. 
Applicants  contend  that  the  proposed 
sale  will  benefit  the  shareholders  of  the 
Fund  by  eliminating  the  Fund’s  status  as 
a  personal  holding  company  under  the 
Code,  and  will  benefit  Maryland 
Casualty  by  providing  it  with  an 
opportunity  to  invest  a  portion  of  its 
assets  in  a  larger  pool  of  assets  and 
thereby  achieve  greater  diversity  in  its 
investments. 
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Accordingly,  the  Applicants  request 
an  order  of  the  Commission,  pursuant  to 
Section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder,  permitting  the  participation 
of  the  Fund  in  the  proposed  sale 
transaction  under  the  provisions  of  the 
Agreement. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  addresses 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course  ■ 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission’s 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Ooc.  80-40589  Filed  12-30-80:  8.45  am| 

BILLING  CODE  8010-01-M 


[Release  No.  11505;  812-4713] 

Narragansett  Capital  Corp.,  et  al.; 

Filing  of  Application  for  an  Order 
Exempting  a  Proposed  Transaction 

December  19, 1980. 

In  the  matter  of  Narragansett  Capital 
Corporation,  40  Westminster  Street, 
Providence,  Rhode  Island  02903;  Photo 
Systems,  Inc.,  7200  W.  Huron  River 
Drive,  Dexter,  Michigan  48103;  Lyndon 
Color  Labs,  Inc.,  7200  W.  Huron  River 
Drive,  Dexter,  Michigan  48103;  Robert  E. 
Thornburg,  Jr.,  1004  Greenhills,  Ann 
Arbor,  Michigan  48105;  William  P. 
Considine,  Whispering  Pines, 
Narragansett,  Rhode  Island  02882. 


Notice  is  hereby  given  that 
Narragansett  Capital  Corporation 
(“Narragansett”),  registered  under  the 
Investment  Company  Act  of  1940 
("Act”)  as  a  closed-end,  non-diversified, 
management  investment  company  and 
licensed  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  Photo  Systems, 
Inc.  ("Photo  Systems”),  a  company 
controlled  by  Narragansett,  Lyndon 
Color  Labs,  Inc.  (“Lyndon,  Inc.”),  a 
newly  organized  company  currently 
controlled  by  an  affiliate  of  an  affiliate 
of  Narragansett,  Robert  E.  Thornburg,  Jr. 
("Thornburg”),  an  officer  and  director  of 
Photo  Systems,  and  William  P. 

Considine  ("Considine”),  Chairman  and 
President  of  Photo  Systems,  (hereinafter 
Narragansett,  Photo  Systems,  Lyndon 
Inc.,  Thornburg  and  Considine  are 
collectively  referred  to  as  “Applicants”) 
filed  an  application  on  August  11, 1980, 
and  amendments  thereto  on  November 
14, 1980,  and  December  5, 1980,  for  an 
order  of  the  Commission  pursuant  to 
Section  17(b)  of  the  Act  exempting  the 
proposed  sale  of  a  division  of  Photo 
Systems  to  Lyndon,  Inc.,  from  the 
provisions  of  Section  17(a)  of  the  Act 
and  pursuant  to  Section  17(d)  of  the  Act 
and  Rule  17d-l  thereunder,  permitting 
certain  proposed  transactions  which  are 
to  be  made  in  connection  with  the 
restructuring  and  refinancing  of 
Narragansett’s  investment  in  Photo 
Systems.  All  intested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicants  propose  to  sell  Lyndon 
Color  Labs  Division  (“Lyndon 
Division”),  a  division  of  Photo  Systems, 
to  Lyndon,  Inc.,  a  company  created  for 
the  purpose  of  purchasing  Lyndon 
Division.  As  stated  in  the  application. 
Photo  Systems  is  a  Michigan  corporation 
with  an  authorized  capital  stock  of 
600,000  shares,  $.10  par  value,  of  which 
460,000  shares  are  issued  and 
outstanding,  and  none  of  which  are 
publicly  traded.  Applicants  state  that 
Narragansett  holds  230,000  shares,  or  50 
percent  of  the  outstanding  capital  stock 
and,  therefore,  may  be  presumed  to 
control  Photo  Systems.  The  remaining 
230,000  shares  outstanding  are  divided 
among  six  shareholders,  all  of  whom  are 
or  were  employed  by  Photo  Systems  or 
are  married  to  such  a  person.  According 
to  the  application.  Photo  Systems 
currently  has  four  directors,  including 
two  (Considine  and  Harvey  J.  Sarles) 
who  are  also  directors  of  Narragansett, 
and  one  (Thornburg)  who  controls 
Lyndon,  Inc. 


Applicants  state  that  Narragansett  is 
a  Rhode  Island  corporation  with  an 
authorized  capital  stock  of  2,000,000 
shares  of  common  stock,  $1.00  par  value, 
of  which  1,129,867  shares  were  issued 
and  outstanding  as  of  December  31, 

1979.  Applicants  further  state  that 
Narragansett's  shares  are  publicly 
traded  in  the  over-the-counter  market 
and  held  by  approximately  1,500 
shareholders.  In  addition  to  the  equity 
investment  in  Photo  Systems, 
Narragansett  also  holds  a  promissory 
note  of  Photo  Systems  with  an 
outstanding  principal  amount  of 
$1,705,000  as  of  June  30, 1980,  which  is 
subordinated  to  Photo  Systems's 
indebtedness  to  Industrial  National 
Bank  of  Rhode  Island  (“IN  Bank”) 
pursuant  to  a  term  loan  having  an 
outstanding  principal  balance  of 
$170,000  as  of  April  30, 1980. 

As  stated  in  the  application, 
Narragansett's  investment  in  Photo 
Systems  has  undergone  substantial 
changes  as  Photo  Systems  has  sought  to  * 
get  on  a  solid  business  and  financial 
footing.  During  the  seven  years  since  the 
organization  of  Photo  Systems, 
Narragansett’s  investment  has  been 
restructured  and  refinanced  on  several 
occasions  and  two  of  Photo  Systems’s 
divisions,  the  C-K  Division  and  the  DNJ 
Division,  were  sold;  the  C-K  Division  to 
Sound  Color  Corporation,  a  company 
deemed  to  be  controlled  by 
Narragansett  (See  Investment  Company 
Act  Release  No.  10240  May  12, 1978), 
and  the  DNJ  Division  to  an  unrelated 
third  party.  Applicants  represent  that 
the  purchase  price  for  the  disposition  of 
both  divisions  was  negotiated  between 
the  parties  based  upon  a  formula 
conceived  by  Considine  as  a  basis  for 
determining  his  asking  price  for  the 
divisions,  namely  five  times  the  after¬ 
tax  earnings  of  the  division  in  the  prior 
fiscal  year  plus  the  book  value  of  the 
division  at  the  time  of  the  sale. 

Photo  Systems  currently  has  two 
remaining  divisions:  the  Lyndon 
Division,  which  operates  a  laboratory 
for  processing  color  film  for  professional 
photographers;  and  the  Unicolor 
Division,  which  manufacturers  and 
distributes  darkroom  equipment  and 
photographic  supplies.  Applicants  state 
that  the  Lyndon  Division  has  been,  since 
the  reorganization  of  Photo  Systems  in 
1975,  under  the  operational  control  of 
Thornburg,  who  serves  as  the  chief 
executive  of  the  division.  Applicants 
further  state  that  Thornburg  has  for 
several  years  expressed  his  interest  in 
acquiring  the  Lyndon  Division  from 
Photo  Systems  and  his  dissatisfaction 
with  the  current  arrangement,  since  he 
does  not  directly  share  in  the  success  of 
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the  Lydon  operations.  Accordingly,  for 
those  and  other  reasons  outlined  below. 
Applicants  state  that  Photo  Systems  has 
agreed  to  sell  the  Lyndon  Division  to 
Lyndon,  Inc.,  a  company  in  which 
Thornburg  will  have  a  substantial 
interest. 

The  application  states  that  Lyndon, 
Inc.,  is  a  Rhode  Island  corporation 
organized  on  May  16, 1980,  with 
authorized  capital  stock  consisting  of 
4,000  shares  of  Class  A  Common  Stock, 
$1.00  par  value  ("Class  A  Common”), 
and  4,000  shares  of  Class  B  Non-Voting 
Common  Stock,  $1.00  par  value. 
Applicants  state  that  Thornburg  has 
subscribed  for  and  purchased  170  shares 
of  Class  A  Common  for  a  purchase  price 
of  $17,000  and  that  under  the  terms  of  an 
investment  agreement,  dated  May  27, 
1980,  between  Narragansett  and  Lyndon, 
Inc.  (“Investment  Agreement”), 
Narragansett  will  purchase  170  shares  of 
Class  A  Common  for  $17,000.  Under  the 
terms  of  the  Investment  Agreement, 
Narragansett  also  will  lend  Lyndon,  Inc., 
up  to  $916,000;  $816,000  to  be  provided 
at  the  time  of  the  closing  of  the  purchase 
of  the  Lyndon  Division  and  the 
remaining  $100,000  to  be  available  to 
Lyndon,  Inc.,  for  working  capital  at  any 
time  during  the  three-year  period 
following  the  purchase  of  the  Lyndon 
Division  (“Commitment  Period”).  Thus, 
according  to  the  application, 
Narragansett  will  have  made  an 
aggregate  investment  in  Lyndon,  Inc.,  of 
between  $833,000  and  $933,000,  all  but 
$17,000  of  which  will  be  in  the  form  of 
unsubordinated  indebtedness. 

As  indicated  by  Applicants,  the 
indebtedness  of  Lyndon,  Inc.,  to 
Narragansett  will  be  represented  by  a 
promissory  note  (“Note”)  which  will 
bear  an  interest  rate  of  15  percent  per 
annum  and  will  be  payable  as  to 
principal  over  a  ten-year  period  based 
upon  the  earnings  and  anticipated  cash 
flow  of  Lyndon,  Inc.  In  addition,  the 
Investment  Agreement  provides  that, 
during  the  Commitment  Period, 
Narragansett  is  entitled  to  a  fee  equal  to 
one  percent  of  the  unused  portion  of  the 
loan  commitment.  Pursuant  to  the 
Investment  Agreement,  which 
Applicants  represent  is  in  substantially 
the  same  form  as  that  utilized  by 
Narragansett  for  virtually  all  its 
portfolio  investments  over  the  past  few 
years,  Narragansett  will  receive  certain 
registration  rights  covering  the  shares  of 
Lydon,  Inc.,  held  by  Narragansett  and 
the  operations  of  Lyndon,  Inc.,  will  be 
subject  to  .certain  affirmative  and 
negative  covenants  designed  to  protect 
Narragansett.  In  addition,  the 
Investment  Agreement  grants 
Narragansett  an  irrevocable  option  for  a 


period  of  10  years  after  payment  in  full 
of  the  Note  to  sell  to  Lyndon,  Inc.,  all  of 
Narragansett’s  equity  interest  in 
Lyndon,  Inc.,  at  a  price  based  on  a 
formula  similar  to  the  formula  used  to 
determine  the  purchase  price  of  Lyndon 
Division. 

Applicants  represent  that 
Narragansett  and  Thornburg,  as 
sharehoders  of  Lyndon,  Inc.,  will  enter 
into  an  agreement  (“Shareholders 
Agreement”)  providing,  among  other 
things,  for  restrictions  on  the 
transferability  of  their  stock  of  Lyndon, 
Inc.;  for  a  board  of  directors  of  four 
persons,  of  which  two  would  be 
designated  by  Narragansett,  except  that 
in  the  event  of  a  default  on  the  Note, 
Narragansett  would  have  the  right  to 
designated  a  majority  of  the  directors; 
and  for  Thornburg  to  sell,  as  soon  as 
reasonably  practicable,  no  less  than  68 
shares  of  Class  A  Common  to  two 
management  employees  of  Lyndon,  Inc., 
selected  by  Thornburg  and  approved  by 
the  board  of  directors,  for  consideration 
not  to  exceed  $10,000. 

As  proposed  in  the  application, 
Lyndon,  Inc.,  will  purchase  (pursuant  to 
the  terms  of  the  Asset  Purchase 
Agreement  dated  May  27, 1980,  between 
Lyndon,  Inc.,  and  Photo  Systems)  the 
assets  and  business  of  the  Lyndon 
Division  of  Photo  Systems  and  assume 
its  liabilities  for  a  net  purchase  price  of 
$925,000.  As  set  forth  in  the  Asset 
Purchase  Agreement,  the  purchase  price 
is  payable  by  $850,000  in  cash  at  or 
before  the  closing  and  the  $75,000 
balance  by  promissory  note  to  Photo 
Systems,  payable  in  three  annual 
installments  of  $25,000  each  with  an 
interest  rate  of  12.5  percent  per  annum, 
payable  quarterly.  Applicants  state  that 
included  in  the  assets  to  be  purchased  is 
$100,000  in  cash,  plus  all  additional  cash 
collected  by  Lyndon  Division  subject  to 
certain  adjustments  described  below. 

As  stated  in  the  application,  the 
closing  of  the  purchase  of  the  Lyndon 
Division  was  scheduled  for  September 
30, 1980.  However,  the  Asset  iWchase 
Agreement  provides  that  the  closing 
date  shall  be  extended  to  a  date,  set  by 
the  parties,  within  two  weeks  following 
the  issuance  of  an  order  with  respect  to 
the  application,  but  no  later  than 
December  31, 1980.  The  Asset  Purchase 
Agreement  sets  the  effective  date  for  all 
transactions  covered  by  that  agreement 
at  the  close  of  business  on  April  30, 

1980.  Applicants  state  that  the  effective 
date  of  April  30, 1980,  was  chosen  for  a 
variety  of  reasons,  including:  (1)  That 
when  the  parties  agreed  to  the 
transaction  in  late  February,  1980,  they 
felt  that  an  April  30  date  would  provide 
adequate  time  for  finalization  of  the 


acquisition  agreements;  (2)  that  the 
parties  felt  it  was  imfmrtant  to  fix  a  date 
after  which  Mr.  Thornburg  could  be 
assured  that  his  efforts  would  be  for  the 
benefit  of  the  new  concern;  and  (3)  that 
April  30  is  a  date  which  has 
traditionally  been  a  transitional  or  slack 
time  in  the  photo  pocessing  business 
and  was  a  good  time  for  the  utilization 
of  personnel  to  effect  the  transition. 
Accordingly,  Applicants  state  that  the 
business  of  the  Lyndon  Division  will  be 
operated  for  the  account  of  Lyndon,  Inc., 
until  the  date  of  actual  closing  and, 
therefore,  Lyndon,  Inc.,  will  be  obligated 
to  pay  Photo  Systems  interest  on  the 
$75,000  note  from  May  1, 1980,  and  that 
Photo  Systems  will  be  entitled  to 
withhold  fit)m  the  cash  being 
transferred  to  Lyndon,  Inc.,  the 
following  amounts:  (1)  $291.11  per  day 
for  each  day  after  the  effective  date 
through  the  closing  date;  (2)  the  amount 
of  actual  out-of-pocket  expenditures 
made  for  Lyndon  Division  by  Photo 
Systems  fix>m  its  own  funds  after  the 
effective  date;  and  (3)  all  ordinary 
operating  expenses  of  Lyndon  Division 
customarily  paid  by  Photo  Systems  from 
its  own  funds,  whether  or  not  paid  by 
closing  date.  The  Asset  Purchase 
Agreement  also  provides  that  Photo 
Systems  will  sublease  to  Lyndon,  Inc.,  a 
portion  of  the  Hioto  Systems  premises 
currently  occupied  by  the  Lyndon 
Division.  Applicants  represent  that  it  is 
anticipated  that  Lyndon,  Inc.,  will  pay  a 
pro  rata  share  of  the  cost  based  upon 
the  percentage  of  space  utilized. 

Applicants  represent  that  Photo 
Systems  will  utilize  the  cash  proceeds 
from  the  sale  of  the  Lyndon  Division  to 
prepay  $750,000  of  the  principal  amount 
of  its  indebtedness  to  Narragansett 
($1,705,000  as  of  June  30, 1980)  and 
utilize  the  remaining  $100,000  for 
working  capital  purposes.  Applicants 
submit  that  as  a  result,  Narragansett’s 
aggregate  investment  in  Photo  Systems 
will  be  reduced  from  $1,935,000  to 
$1,185,000.  In  addition.  Applicants 
represent  that  I%oto  Systems  will 
refinance  its  outstanding  indebtedness 
to  IN  Bank,  replacing  its  current 
principal  amoimt  due  of  $170,000  with  a 
$600,000  revolving  line  of  credit 
arrangement  which  will  carry  the  same 
rate  of  interest  (prime  plus  IV^  percent). 
Applicants  further  represent  that 
Narragansett  will  agree  that  I%oto 
Systems’s  promissory  note  will  be 
subordinated  with  respect  to  only 
$170,000  of  the  refinanced  indebtedness 
to  IN  Bank  in  the  event  of  default  or 
liquidation,  so  that  while  Photo 
Systems’s  indebtedness  to  IN  Bank  may 
increase,  the  indebtedness  held  by 
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Narragansett  will  continue  to  be 
subordinated  to  only  $170,000. 

According  to  the  application, 

Considine  currently  divides  his  time 
between  the  two  divisions  operated  by 
Photo  Systems.  Applicants  state  that  it 
is  anticipated  that  he  will  continue  to  do 
so,  even  after  the  assets  and  business  of 
the  Lyndon  Division  are  sold,  and  thus, 
Applicants  have  agreed  that-Considine 
will  continue  to  be  compensated  at  his 
current  rate  of  $45,000  per  annum,  of 
which  $25,000  will  be  paid  by  Photo 
Systems  and  $20,000  will  be  paid  by 
Lyndon,  Inc.  Applicants  represent  that 
this  arrangement  reflects  the  allocation 
of  corporate  charges  made  by  Photo 
Systems  to  its  two  divisions  with 
respect  to  Considine's  compensation  for 
the  fiscal  year  ended  June  30, 1980. 

Section  2(a)(3]  of  the  Act,  in  pertinent 
part,  defines  an  affiliated  person  to 
include  (a)  any  person  directly  or 
indirectly  owning,  controlling,  or  holding 
with  power  to  vote,  5  per  centum  or 
more  of  the  outstanding  voting  securities 
of  such  other  person;  (b)  any  person  5 
per  centum  or  more  of  whose 
outstanding  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote,  by  such  other 
person;  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person;  and  (d)  any  ofHcer,  director  or 
employee  of  such  other  person.  Section 
2(a)(9)  of  the  Act  provides,  in  part,  that 
any  person  who  owns  beneficially  more 
than  25  per  centum  of  the  voting 
securities  of  a  company  shall  be 
presummed  to  control  such  company. 
Accordingly,  Applicants  acknowledige 
that  Narragansett  will  be  an  affiliated 
person  of  both  Photo  Systems  and 
Lyndon,  Inc.,  and  vice  versa,  and  Photo 
Systems  and  Lyndon,  Inc.,  are  each 
affiliates  of  the  other.  Applicants  also 
acknowledge  that  both  Mr.  Sarles  and 
Mr.  Considine  are  affiliated  persons  of 
Lyndon,  Inc.  Finally,  Applicants  state 
that  Mr.  Thornburg  is  an  affiliated 
person  of  Photo  Systems  and  Lyndon, 
Inc.,  and  is  an  affiliate  of  an  affiliate  of 
Narragansett. 

Section  17(a)  of  the  Act  provides,  in 
pertinent  part,  that  it  is  unlawful  for  any 
affiliated  person  of  a  registered 
investment  company  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  knowingly  to  purchase  from  or 
sell  to  such  registered  company  or  any 
company  controlled  by  such  registered 
company,  any  security  or  other  property 
except  securities  of  which  the  seller  is 
the  issuer.  Section  17(b)  of  the  Act 
provides  generally  that,  upon 
application,  the  Commission  shall 
exempt  a  proposed  transaction  from  the 


provisions  of  Section  17(a)  of  the  Act  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Applicants  request 
an  order  pursuant  to  Section  17(b)  of  the 
Act,  exempting  the  proposed  sale  of  the 
Lyndon  Division  to  Lyndon,  Inc.,  from 
the  provisions  of  Section  17(a)  of  the 
Act. 

Section  17(d)  of  the  Act  and  Rule  17d- 
1  thereunder,  taken  together,  provide,  in 
part,  that  it  is  imlawful  for  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
person,  acting  as  principal,  to  effect  any 
transaction  in  which  such  investment 
company,  or  a  company  controlled  by 
such  investment  company,  is  a  joint 
participant,  without  the  permission  of 
the  Commission.  Rule  17d-l  provides,  in 
part,  that  in  passing  upon  applications 
for  orders  granting  such  permission,  the 
Commission  will  consider  (i)  whether 
the  participation  of  the  investment 
company  or  the  controlled  company  in 
such  transaction  on  the  basis  proposed 
is  consistent  with  the  provisions, 
policies  and  purposes  of  the  Act,  and  (ii) 
the  extent  to  which  such  participation  is 
on  a  basis  different  from  or  less 
advantageous  than  that  or  other 
participants. 

Applicants  state  that  the  proposed 
transactions  may  be  said  to  involve  a 
joint  arrangement,  and  that  the 
proposed  transactions  could  be  deemed 
to  be  prohibited  under  Rule  17d-l  unless 
the  Commission  issues  an  order 
permitting  the  transaction.  Accordingly, 
Applicants  request  an  order  of  the 
Commission,  pursuant  to  Section  17(d) 
of  the  Act  and  Rule  17d-l  thereunder, 
permitting  the  proposed  joint 
transactions  in  connection  with  the  sale 
of  the  Lyndon  Division  to  Lyndon,  Inc. 

Applicants  submit  that  the  separation 
of  the  Lyndon  Division  from  Photo 
Systems  furthers  Narragansett’s  long¬ 
term  objective  of  reorganizing  Photo 
Systems  in  a  way  that  will  maximize 
managerial  ability  and  incentives  and 
minimize  administrative  costs  and 
organizational  risks  and  would  produce 
a  number  of  benefits.  Applicants  assert, 
that  the  experience  of  the  managements 
of  Photo  Systems  and  Narragansett  has 
shown  that  photographic  processing 
laboratories,  such  as  that  by  the  Lyndon 
Division,  are  most  appropriately 
managed  and  operated  independent  of 
other  business  activities;  are  successful 


in  large  measure  because  of  the  personal 
relationships  and  reputation  developed 
by  the  on-premise  management  in  its 
relationships  with  it  principal 
customers;  and  tend  to  achieve  greatest 
financial  success  where  the  on-premise 
management  has  direct  incentives  for 
achieving  that  success.  Accordingly, 
Applicants  submit  that  the  sale  of  the 
Lyndon  Division  will  result  in 
Thornburg’s  obtaining  an  equity  interest 
in  a  business  he  has  been  operating  with 
increasing  success  over  the  past  few 
years,  thereby  increasing  his  incentive 
for  further  success.  Applicants  argue 
that  this  enhance  incentive  will  benefit 
Narragansett,  which  will  hold  a  50 
percent  ownership  interest  in  Lyndon, 
Inc. 

Moreover,  Applicants  assert  that  the 
terms  of  the  proposed  sale  of  the  Lyndon 
Division  are  fair  and  reasonable  and  do 
not  involve  overreaching  on  the  part  of 
any  party.  Applicants  state  that  the 
price  to  be  received  by  Photo  Systems 
for  the  Lyndon  Division  ($925,000)  was 
and  is  a  fair  and  reasonable  price  in 
light  of  the  circumstances  existing  at  the 
time  the  agreement  was  made,  which 
included  the  trend  toward  a  substantial 
increase  in  the  operating  income  of  the 
Lyndon  Division  for  the  fiscal  year 
ended  June  30, 1980.  Applicants  further 
assert  that  the  purchase  price  was 
negotiated  on  an  arms-length  basis 
among  Thornburg,  Considine  and  the 
shareholder-managers  of  Photo  Systems 
based  upon  the  formula  which  was  the 
basis  for  the  prior  sales  of  two  other 
divisions  (five  times  after-tax  divisional 
earnings  plus  divisional  book  value  at 
the  time  of  sale).  Applicants  state  that 
the  formula  pricing  method,  if  earnings 
for  fiscal  year  ended  June  30, 1979,  are 
used,  yields  a  formula  price  of  $831,500 
(which  is  9  percent  less  than  the  actual 
price  agreed  upon)  while  such  formula, 
if  earnings  for  the  Hscal  year  ended  June 
30, 1980,  are  used,  would  yield  a  formula 
price  of  $1,121,500.  Applicants 
acknowledge  that  the  use  of  the  1980 
earnings  figures  in  calculating  the 
formula  price  results  in  a  price 
approximately  20  percent  above  the 
actual  price.  However,  Applicants 
submit  that  the  actual  price  of  $925,000 
agreed  upon  by  the  parties  is  a 
reasonable  and  fair  price  for  several 
reasons:  (1)  The  1980  fiscal  year  was  not 
complete  at  the  time  the  parties  reached 
agreement  on  the  price  and  entered  into 
the  Asset  Purchase  Agreement;  (2) 
Applicants  do  not  feel  that  the 
substantial  increase  in  the  Lyndon 
Division’s  operating  earnings  in  1980 
adversely  impacts  upon  the  fairness  of 
the  price,  which  was  negotiated  prior  to 
the  end  of  the  fiscal  year,  but  with  an 
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awareness  of  the  posibility  of  such  an 
increase;  and  (3)  Uie  actual  price  is 
within  6  percent  of  the  average  of  the 
formula  prices  using  1979  and  1980 
operating  earnings.  In  addition. 
Applicants  state  that  the  sale  provides 
an  opportunity  for  the  shareholders  of 
Photo  Systems  to  dispose  of  a  business 
which,  while  currently  proHtable,  has 
been  a  source  of  Hnancial  problems  in 
the  past  and  in  which  none  of  the 
shareholder-managers  have  a 
managerial  interest.  By  disposing  of 
Lyndon  Division  at  this  time.  Applicants 
submit  that  Photo  Systems  will  benefit 
in  that:  (a)  the  sale  will  produce  a  gain 
to  Photo  Systems  of  $370,000, 
representing  the  excess  of  the  purchase 
price  over  book  value;  (b)  the  sale  will 
produce  cash  proceeds  in  the  amount  of 
$850,000,  $750,000  of  which  will  be  used 
to  prepay  its  indebtedness  to 
Narragansett  (which  bears  interest  at 
the  rate  of  12  percent],  and  which  will 
improve  sheet  and  enhance  its  future 
earnings  potential;  and  (c)  after  the  sale 
Photo  Systems  will  be  engaged  in  only 
one  line  of  business,  which  will  ease  the 
administrative  burden  on  its 
management  and  simplify  the  prospects 
and  increase  the  incentives  for 
improving  both  the  profitability  and 
efficiency  of  its  remaining  operation. 

Applicants  further  assert  that  the 
proposed  sale  of  the  Lyndon  Division  is 
fair  and  reasonable  to  Narragansett. 
Applicants  submit  that  Narragansett 
will  improve  its  investment  in  Photo 
Systems  because  its  net  investment  in 
Photo  Systems  will  be  reduced  by 
$750,000,  but  the  book  value  of  its  equity 
investment  will  be  increased  by  $185,000 
(before  taxes).  Furthermore,  Applicants 
state  that  Narragansett  will  be  in  a 
better  position  to  reduce  its  involvement 
in  the  day-to-day  management  of  Photo 
Systems,  helping  Narragansett  to  meet 
Small  Business  Administration 
regulations  which  require  Narragansett 
to  relinquish  operational  control  of 
Photo  Systems  at  a  future  date. 

Applicants  represent  that  the  terms  of 
the  purchase  of  the  Lyndon  Division  by 
Lyndon,  Inc.,  are  also  fair  and 
reasonable  to  Lyndon,  Inc.  Applicants 
again  point  to  the  fact  that  the  price  was 
derived  from  substantially  the  same 
formula  used  for  the  sales  of  similar 
businesses.  Applicants  also  stress  that 
based  upon  projections  prepared  by 
Thornburg  (which  Narragansett’s 
management  believes  reasonable), 
Lyndon,  Inc.,  will  be  able  to  service  the 
indebtedness  incurred  to  finance  the 
purchase  while  still  providing  a  fair 
return  to  shareholders  on  their  equity 
investment. 


Applicants  assert  that  the  terms  of 
Narragansett's  investment  in  Lyndon, 

Inc.,  are  fair  and  reasonable;  the  terms 
of  the  proposed  investment  are 
substantially  similar  to  those  of  other 
investments  by  Narragansett  in  the 
recent  past,  and  Narragansett  will  retain 
its  current  equity  position  in  the  Lyndon 
businesses.  In  addition.  Applicants 
submit  that  while  Narragansett’s 
aggregate  debt  investment  in  the  Lyndon 
and  Unicolor  Division's  businesses  will 
increase  from  $1,705,000  to  between 
$1,771,000  and  $1,871,000,  the  rate  of 
interest  on  at  least  $816,000  (and 
perhaps  as  much  as  $916,000]  of  the 
aggregate  debt  will  be  increased  from  12 
percent  to  15  percent  per  annum. 
Applicants  also  assert  that  the 
arrangements  regarding  Considine’s 
employment  are  fair  to  all  parties 
concerned  because  Considine  will 
continue  to  perform  the  same  services 
for  the  same  salary,  the  only  difference 
being  that  the  Lyndon  Division  will  be 
operated  as  a  separately  incorporated 
business. 

Applicants  assert  that  the  proposed 
transactions  are  consistent  with  the 
policies  of  Narragansett.  As  stated  in 
the  application,  Narragansett’s  board  of 
directors  has  determined  that  the 
proposed  transactions  are  in  the  best 
interests  of  its  shareholders  and  that  the 
proposed  transactions  would  place 
Narragansett  closer  to  its  goal  of 
relinguishing  control  of  Photo  Systems 
on  or  before  June  30, 1982.  Applicants 
also  assert  that  the  proposed 
transactions  are  consistent  with  the 
general  purposes  of  the  Act,  in  that  they 
are  in  the  interests  of  the  shareholders 
of  the  participating  companies  and  do 
not  offer  special  beneifts  to  directors, 
officers  or  other  affiliated  persons. 
Finally,  Applicants  assert  that  the 
participation  of  each  of  the  participants 
in  the  joint  enterprise  or  arrangment  is 
not  on  a  basis  less  advantageous  than 
that  of  other  participants.  Applicants 
state,  in  support  of  such  assertion,  that, 
among  other  facts,  Narragansett  and 
Thornburg  will  pay  the  same  price  for 
Lyndon,  Inc.,  shares;  Narragansett  will 
retain  its  50  percent  interest  in  the 
Lyndon  businesses;  no  special  fees  or 
compensation  will  be  paid  to  any  of  the 
officers,  directors  or  shareholders  of 
Photo  Systems  in  connection  with  the 
sale;  and  Considine  and  Thornburg  will 
continue  to  provide  the  same 
management  services  at  the  same  level 
of  compensation. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  13, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  matter  accompanied  by 


a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 

Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  addresses 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission’s  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-40501  Filed  12-30-80;  8:45  ain| 

BILLING  CODE  SOIO-OI-M 

[Release  No.  17396;  SR-NASO-80-17] 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

December  2, 1980. 

On  September  30, 1980,  the  National 
Association  of  Securities  Dealers,  Ihc., 
1735  K  Street,  N.W.,  Washington,  D.C. 
20006  (the  “NASD”  of  the  “Association”) 
filed  with  the  Commission,  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934, 15  U.S.C.  78s(b](l) 
(the“Act”)  and  Rule  19b-4  thereimder, 
copies  of  proposed  rule  change  to 
'  amend  Section  C.4  of  Part  1  of  Schedule 
D  of  the  Association’s  By-Laws  to 
permit  a  market  maker’s  initial 
registration  in  a  security  not  previously 
authorized  to  become  effective 
immediately.  The  proposed  rule  change 
would  permit  immediate  registration  of 
market  makers  during  the  initial  week  of 
a  security’s  quotations  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System 
(“NASDAQ”),  if  the  request  for 
^egi''.tration  is  received  by  the  NASD 
within  five  (5)  business  days  of 
authorization  of  the  security. 
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Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
17217  (October  14, 1980))  and  by 
publication  in  the  Federal  Register  (45 
FR  69325  (1980)).  Although  public 
comments  were  solicited,  none  were 
received. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  reguations  thereunder 
applicable  to  national  securities 
associations,  and  in  particular,  the 
requirements  of  Sections  llA  and  15A 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore,  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-40593  Filed  12-30-80;  8:45  am| 

BILUNG  CODE  8010-01-M 


[Release  No.  11504;  811-3035] 

NEL  Cash  Management  Account  II, 

Inc.;  Filing  of  Application 

December  19, 1980. 

Notice  is  hereby  given  that  NEL  Cash 
Management  Account  II,  Inc.,  501 
Boylston  Street,  Boston,  Massachusetts 
02117,  ("Applicant”),  an  open-end, 
diversified,  management  investment 
company  registered  under  the 
Investment  Company  Act  of  1940 
(“Act”),  filed  an  application  on 
November  24, 1980,  for  an  order  of  the 
Commission  pursuant  to  Section  8(f)  of 
the  Act,  and  Rule  8f-l  thereunder, 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant,  a  corporation  organized 
under  the  laws  of  the  Commonwealth  of 
Massachusetts,  registered  under  the  Act 
on  March  31, 1980,  and  filed  a 
registration  statement  on  Form  N-1 
under  the  Securities  Act  of  1933  (“1933 
Act”)  for  the  public  offer  and  sale  of 
shares  of  its  common  stock  on  the  same 
date.  Applicant’s  1933  Act  registration 
statement  was  declared  effective  by  the 
Commission  on  April  28, 1980,  and  an 
initial  public  offering  of  its  securities 
commenced  on  April  29, 1980. 


According  to  the  application,  the 
Boards  of  Directors  of  the  Applicant  and 
NEL  Cash  Management  Account  I,  Inc. 
(“Account  I”),  a  money  market  fund 
registered  under  the  Act  unanimously 
voted  for  the  merger  of  the  Applicant 
into  Account  I  on  July  23, 1980. 

Applicant  states  that  the  action  of  the 
Boards  of  Directors  of  Applicant  and 
Account  I  speciHcally  followed  the 
procedures  set  forth  in  Rule  6c-5(T) 
under  the  Act.  Applicant  further  states 
that  all  its  portfolio  securities  were 
acquired  by  Account  I  and  that  no 
assets  of  Applicant  were  disposed  of  in 
connection  with  the  merger.  According 
to  the  application,  all  expenses  incurred 
by  the  Applicant  as  a  result  of  the 
merger  were  paid  by  the  Applicant's 
investment  adviser.  New  England 
Mutual  Life  Insurance  Company. 

Applicant  states  that  it  currently  has 
no  assets  or  outstanding  liabilities,  has 
no  securityholders  and  is  not  a  party  to 
any  pending  litigation  or  administrative 
proceeding.  Applicant  further  represents 
that  it  is  not  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs  and  that  on 
July  31, 1980,  it  filed  Articles  of  Merger 
with  the  secretary  of  State  of  the 
Commonwealth  of  Massachusetts. 
Finally,  Applicant  represents  that  within 
the  last  eighteen  months  it  has  not 
transferred  any  of  its  assets  to  a 
separate  trust,  the  beneficiaries  of  which 
were  or  are  securityholders  of 
Applicant. 

Section  8(f)  of  the  Act  provides,  in 
part,  that  when  the  Commission  upon 
application  finds  that  a  registered 
investment  company  has  ceased  to  be 
an  investment  company,  it  shall  so 
declare  by  order  and,  upon  the  taking 
effect  of  such  order,  the  registration  of 
such  company  shall  cease  to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  13, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing,  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  or  her  interest,  the  reasons 
for  such  request,  and  the  issues,  if  any, 
of  fact  or  law  proposed  to  be 
controverted:  or  he  or  she  may  request 
that  he  or  she  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 


contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission’s 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (i£ 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsinunons, 

Secretary. 

(PR  Doc.  80-40592  Filed  12-30-80;  8:45  8m| 

BILUNO  CODE  8010-01-M 


[Release  No.  21847;  70-6322] 

Ohio  Power  Company;  Proposed 
Acquisition  of  Assets  Related  to  Rail- 
Car  Maintenance 

December  19, 1980. 

Notice  is  hereby  given  that  Ohio 
Power  Company  (“Ohio  Power”),  301 
Cleveland  Avenue,  S.W.,  Canton,  Ohio 
44702,  an  electric  utility  subsidiary  of 
American  Electric  Power  Company,  Inc. 
(“AEP”),  a  registered  holding  company, 
has  Hied  with  this  Commission  a  post¬ 
effective  amendment  to  the  application 
in  this  proceeding  pursuant  to  Sections 
9(a)  and  10  of  the  l^blic  Utility  Holding 
Company  Act  of  1935  (“Act”)  regarding 
the  following  proposed  transaction.  All 
interested  persons  are  referred  to  the 
amended  application,  which  is 
summarized  below,  for  a  complete 
statement  of  the  proposed  transaction. 

By  order  in  this  proceeding  dated 
August  3, 1979  (HCAR  No.  21173),  Ohio 
Power  was  authorized  to  acquire  for 
approximately  $510,000  certain  assets 
related  to  the  repair  of  railroad  cars, 
consisting  of  rail  tracks,  switches, 
buildings,  and  other  rail-related 
inventory,  from  Sewco,  Inc.,  a 
maintenance  company.  Ohio  Power  was 
also  authorized  to  make  additional 
expenditures  for  equipment  and 
accessories  related  to  rail-car 
maintenance  and  repair  in  an  amount 
not  to  exceed  $375,000  through 
December  31, 1979. 

The  rail-repair  assets  were  to  be  used 
to  maintain  1,765  or  more  railroad 
hopper  cars  which  transport  coal  from 
the  western  United  States  to  Ohio 
Power’s  Cook  Coal  Terminal  (“Cook”),  a 
rail-to-river  coal  transfer  facility  located 
near  Metropolis,  Illinois.  These  cars  are 
part  of  the  AEP  system  operating 
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companies'  fleet  of  rail  hopper  cars 
which  have  been  acquired  through  lease. 

The  post-effective  amendment  states 
that  due  to  the  fact  that  Sewco,  Inc.’s 
assets  were  not  purchased  until 
November  14, 1979,  none  of  the  $375,000 
for  additional  expenditures  was 
expended  in  1979.  Ohio  Power  now 
contemplates  that  the  expenditures 
related  to  equipment  and  accessories 
during  the  period  from  January  1, 1980, 
through  June  30, 1981,  will  be  in  an 
amount  not  exceeding  $586,000. 
Authorization  is  therefore  requested  for 
the  expenditure  of  up  to  a  total  of 
$586,000  to  acquire  equipment  and 
accessories  related  to  rail-car 
maintenance  from  time  to  time  through 
June  30, 1981. 

It  is  stated  that  no  state  or  federal 
commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transaction. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  15, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  post-effective 
amendment  to  the  application  which  he 
desires  to  controvert;  or  he  may  request 
that  he  be  notifled  should  the' 
Commission  order  a  hearing  thereon. 
Any  such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549.  A 
copy  of  such  request  should  be  served 
personally  or  by  mail  upon  the  applicant 
at  the  above-stated  address,  and  proof 
of  service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  application,  as  now 
amended  or  as  it  may  be  further 
amended,  may  be  granted  as  provided  in 
Rule  23  of  the  General  Rules  and 
Regulations  promulgated  under  the  Act, 
or  the  Commission  may  grant  exemption 
from  such  rules  as  provided  in  Rules 
20(a]  and  100  thereof  or  take  such  other 
action  as  it  may  deem  appropriate. 
Persons  who  request  a  hearing  or  advice 
as  to  whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-40587  Filed  12-30-80;  8:45  am] 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  09/09—0271] 

Merrill,  Pickard  I 

On  November  3, 1980,  a  notice  was 
published  in  the  Federal  Register  (45  FR 
72854)  stating  that  Small  Business 
Enterprise  Associates  whose  name  was 
subsequently  changed  to  Merrill, 

Pickard  I,  555  California  Street,  Suite 
2170,  San  Francisco,  California  94104, 
had  filed  an  application  with  the  Small 
Business  Administration  (SBA), 
pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102(1980))  for  a 
license  to  operate  as  a  small  business 
investment  company  imder  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958,  as  amended  (the 
Act), 

(15  U.S.C.  661  et.  seq.) 

Interested  persons  were  given  15  days 
to  submit  written  comments  on  the 
application  to  the  SBA. 

Notice  is  hereby  given  that  no  written 
comments  were  received  and,  having 
considered  the  application  and  all  other 
pertinent  information,  the  Small 
Business  Administration  approved  the 
issuance  of  License  No.  09/09-0271,  on 
November  26, 1980,  to  Merrill,  Pickard  I, 
pursuant  to  Section  301(c)  of  the  Act. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs.  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  17, 1980. 

Michael  K.  Casey, 

Associate  Administrator  for  Investment. 

[FR  Doc.  80-40581  Filed  12-30-80;  8;45  am) 

BILUNQ  CODE  8025-01-M 

OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Regarding  Acceptance 
and  Application  of  the  Agreement  on 
Government  Procurement 

1.  Pursuant  to  section  102  of  the  Trade 
Act  of  1974  (19  U.S.C.  2112(b)),  the 
President,  through  his  duly  empowered 
representative,  on  April  12, 1979,  entered 
into  the  Agreement  on  Government 
Procurement  negotiated  in  the  Tokyo 
Round  of  Multilateral  Trade 
Negotiations. 

2.  In  accordance  with  sections  102 
and  151  of  the  Trade  Act  of  1974  (19 
U.S.C.  2112  and  2191),  the  Agreement  on 
Government  Procurement  was 
submitted  to  Congress  for  its  approval. 
Section  2  of  the  Trade  Agreements  Act 
of  1979  (“the  Act")  (93  Stat.  147, 19 
U.S.C.  2.503)  approves  the  Agreement  on 
Government  ftocurement  and 
authorizes  the  President  to  accept  the 


Agreement  on  Government  Procurement 
provided  that  the  President  determines 
that  all,  or  all  but  one,  of  the  major 
industrial  countries  (as  defined  in 
section  126(d))  is  also  accepting  the 
agreement. 

3.  The  Memorandum  of  the  President 
of  December  14, 1979,  “Determination 
Regarding  Multilateral  Trade 
Negotiations”,  authorized  the  United 
States  Trade  Representative  or  his 
designee,  pursuant  to  the  provisions  of 
section  2  of  the  Act  of  1979  (93  Stat,  147, 
19  U.S.C.  2503)  and  section  301  of  title  3 
of  the  United  States  Code,  to  sign  the 
Agreement  on  Government  Procurement 
on  behalf  of  the  United  States  of 
America,  subject  to  satisfactory 
completion  of  negotiations  on  entity 
coverage  imder  the  Agreement.  Section 
l-103(b)  of  Executive  Order  12188 
delegates  the  functions  of  the  President 
under  section  2(b)  of  the  Act  to  the 
United  States  Trade  Representative, 
who  shall  exercise  such  authority  with 
the  advice  of  the  Trade  Policy 
Committee. 

Now,  therefore,  I,  Robert  D.  Hormats, 
Acting  United  States  Trade 
Representative,  acting  in  conformity 
with  the  provisions  of  section  2  of  the 
Act  (93  Stat.  147, 19  U.S.C.  2503)  and 
section  301  to  title  3  of  the  United  States 
Code,  and  Executive  Code  12188,  hereby 
determine  that,  with  respect  to  the 
Agreement  on  Government 
Procurement, 

1.  in  accordance  with  section  2(b)  (1) 
and  (3)  of  the  Act  (19  U.S.C.  2503(b)  (1) 
and  (3))  each  major  industrial  country 
(as  defined  in  section  126(d)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2136(d))  is 
also  accepting  this  agreement;  and 

2.  negotiations  with  the  major 
industrial  countries  concerning  entity 
coverage  under  the  Agreement  have 
been  satisfactorily  completed,  and,  as  to 
the  major  industrial  countries,  the 
conditions  under  section  2(b)  of  the  Act 
(19  U.S.C.  2503(b))  on  acceptance  of  the 
Agreement  on  Government  Procmement 
have  been  fulfilled. 

December  23, 1980. 

Robert  D.  Hormats, 

Acting  United  States  Trade  Representative. 

(FR  Doc.  80-.40553  Filed  12-30-80;  8:45  am) 

BILUNG  CODE  3190-01-M 

VETERANS  ADMINISTRATION 

Procedures  for  Adjudication  of 
Ionizing  Radiation  Claims 

agency:  Veterans  Administration. 
ACTION:  Revision  of  program  guide. 

summary:  The  Veterans  Administration 
has  revised  a  program  guide  for  use  by 
various  regional  offices  in  the 
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development  and  disposition  of  claims 
of  veterans  alleging  exposure  to  ionizing 
radiation  during  service  while 
participating  in  atmospheric  testing  of 
nuclear  weapons.  This  guide  provides 
background  information  concerning  the 
atmospheric  nuclear  test  program  and 
potential  health  effects  for  veterans  who 
participated.  It  is  not  directive. 

FOR  FUTHER  INFORMATION  CONTACr. 
Robert  C.  Macomber  (202-389-2635). 
SUPPLEMENTARY  INFORMATION:  A  recent 
study  by  the  Center  for  Disease  Control, 
reported  in  the  Journal  of  the  American 
Medical  Association  issue  of  October  3, 
1980,  reported  preliminary  findings  of 
the  military  maneuvers  during  the  1957 
nuclear  test  explosion  “Smoky”. 

Because  the  contents  of  this  article  have 
a  bearing  upon  the  adjudication  of 
claims  for  disabilities  resulting  from 
ionizing  radiation,  we  have  amended  the 
program  guide  by  making  reference  to  it, 
and  again  give  this  notice  as  a  matter  of 
public  interest. 

Program  guides  are  nondirective  and 
non-rule  or  policy  making.  They  are 
superseded  by  instructions,  technical 
bulletins  or  other  non-rule  making  issues 
which  may  be  at  variance  on  the  same 
subject  matter. 

Approved:  December  22, 1980. 

By  direction  of  the  Administrator. 

Rufus  H.  Wilson, 

Deputy  Administrator. 

Rating  Practices  and  Procedures — 
Disability  Ionizing  Radiation  Exposure 

1.  Claims  Alleging  Disabilities 
Attributed  to  Exposure  to  Ionizing 
Radiation.  From  some  time,  claims  have 
been  received  in  which  it  is  alleged  that 
disabilities  have  resulted  from  veterans’ 
exposure  to  ionizing  radiation  during 
service  through  their  participation  in 
atmospheric  testing  of  nuclear  devices. 

Some  200,000  U.S.  military  personnel 
participated  in  the  atmospheric  testing 
of  nuclear  weapons  in  Nevada  and  the 
South  Pacific  between  1945  and  1962. 
Since  the  Limited  Test  Ban  Treaty  of 
1963,  all  U.S.  tests  have  been 
underground. 

This  testing  and  the  resultant  health 
hazard  were  discussed  in  a  recent 
comprehensive  study  of  the  health 
effects  of  ionizing  radiation  by 
representatives  of  several  executive 
agencies,  including  the  VA,  HEW,  DoD, 
DoE,  DoL,  EPA,  and  NRC.  The  findings 
are  contained  in  the  “Report  of  the 
Interagency  Task  Force  on  the  Health 
Effects  of  Ionizing  Radiation,”  June  1979. 
The  Interagency  Task  Force  (hereafter 
referred  to  as  “ITF”)  reported  that  an 
estimated  43%  of  the  test  participants 
received  no  exposure  to  ionizing 
radiation  as  a  result  of  their 


participation;  87%  received  less  than  1 
rem  of  external  radiation;  97%  less  than 
3  rem;  and  over  99%  less  than  5  rem.  It 
should  be  pointed  out  that  these 
estimates  are  based  upon  external  film 
badge  readings  of  participants. 

Although  film  badge  readings  are 
available  for  a  large  number  of 
participants,  not  every  participant  was 
badged.  In  some  cases,  for  units  in 
which  individuals  operated  in  close 
proximity  to  each  other  (e.g.,  a  ship’s 
crew,  and  infantry  squad),  a 
representative  sample  of  the  unit  was 
badged.  In  general,  this  was  done  for 
units  which  were  not  expected  to  be 
exposed  to  significant  radiation. 
Individual  badging  was  generally 
carried  out  for  persons  expected  to  be 
exposed  to  higher  levels  of  radiation. 

'The  badges  measured  external  gamma 
and  high  energy  beta  radiation,  as  these 
were  the  types  of  greatest  concern.  They 
did  not  measure  direct  neutron 
radiation,  to  which  few,  if  any, 
participants  were  exposed.  Nor  did  the 
badges  measure  low  energy  beta,  which 
would  not  penetrate  the  badge  covering 
(just  as  it  would  not  penetrate  clothing 
or  skin).  Finally,  the  badges  did  not 
measure  any  dose  commitment  that  may 
have  occurred  from  inhalation  or 
ingestion  of  radioactive  particles.  All 
research  and  analysis  to  date  indicate 
that  there  is  little  likelihood  that  test 
participants  inhaled  or  ingested  any 
significant  amounts  of  radiation; 
however  additional  studies  are 
underway,  and  the  possibility  should  not 
be  entirely  discounted. 

Film  badges  and  dosimeters  were 
subject  to  errors  that  should  be  taken 
into  account  in  assessing  dose  received. 
An  error  factor  of  ±20%  is  generally 
recognized  as  reasonable  for  the  badges 
and  dosimetes  used  at  that  time,  and  as 
high  as  ±50%  in  some  instances. 

2.  Health  Effects  of  Ionizing 
Radiation. 

a.  Acute  Somatic  Effects.  Individuals 
exposed  to  high  levels  and  rates  of 
ionizing  radiation  may  experience  acute 
somatic  effects  within  days  or  weeks 
after  exposure.  The  ITF  reported  that 
single,  wholebody  doses  of  over  100  rem 
can  affect  bone  marrow  cells  and  cells 
lining  the  intestinal  tract,  causing  such 
effects  as  anemia,  hemorrhage, 
infections,  nausea  and  diarrhea.  High 
doses  were  also  said  to  cause  neural  cell 
damage.  Chromosomal  damage  occurs 
at  lower  dose  levels,  as  well  as  high 
doses. 

b.  Late  Somatic  Effects.  Although 
there  are  little  positive  data  on  the 
health  effects  of  low-dose  radiation, 
some  negative  data  (Japanese  atom 
bomb  survivors,  studies  of  background 
radiation)  do  exist.  The  failure  to  show 


positive  results  in  these  studies  is 
attributed  to  the  small  sample  sizes, 
since  large  samples  are  needed  to  reveal 
the  relatively  infrequent  effects 
expected  at  low  doses. 

A  recent  study  by  the  Center  for 
Disease  Control,  reported  in  the  Journal 
of  the  American  Medical  Association 
issue  of  October  3, 1980,  noted 
preliminay  findings  indicating  that  nine 
cases  of  leukemia  have  occurred  among 
3,224  participants  in  military  maneuvers 
during  the  1957  nuclear  test  explosion 
“Smoky.”  This  figure  represents  a 
statistically  significant  increase  over  the 
expected  incidence  of  3.5  cases  in  a 
population  of  that  size.  Film  badge  data 
for  eight  of  the  leukemia  victims  were 
available,  with  gamma  doses  ranging 
from  zero  to  2,977  mrem.  Mean  gamma 
dose  among  the  eight  cases  was  1,167 
mrem.  the  report  noted  that  the  dosage 
data  were  of  uncertain  accuracy,  since 
the  film  badges  may  have  been  worn  at 
other  tests  in  addition  to  Smoky,  and 
they  recorded  only  external  (gamma  and 
beta)  radiation  without  measuring 
possible  internal  exposure  or  neutron 
radiation.  Further,  the  authors  cautioned 
that  inherent  weaknesses  of  the  study, 
such  as  the  relatively  small  number  of 
cases  involved,  make  it  difficult  to  draw 
useful  conclusion  as  to  the  relationship 
between  radiation  exposure  and 
subsequent  health  problems.  Thus  far, 
the  authors  have  failed  to  note 
increased  mortality  from  any  form  of 
cancer  other  than  leukemia.  A  much 
larger  group  of  former  test  participants 
is  the  subject  of  an  extensive. 
Government-funded  morbidity/mortality 
study  currently  being  undertaken  by  the 
National  Academy  of  Sciences. 

Current  estimates  of  low-dose  health 
effects  are  based  on  studies  of  medical 
exposure,  as  well  as  the  Japanese  atom 
bomb  survivors. 

Cancer  is  the  major  disease 
associated  with  radiation  exposure. 
Certain  sites  (e.g.,  blood-forming  tissue, 
female  breast)  appear  more  sensitive, 
but  other  tissues  also  are  shown  to  be  at 
increased  risk.  It  is  not  unlikely  that 
eventually  all  tissue  may  be  shown  to  be 
subject  to  radio-carcinogenesis. 

Various  types  of  cancer  have  been 
linked  to  radiation  by  epidemiological 
studies  conducted  among  (1)  persons 
exposed  to  atom  bomb  radiation  and 
fallout,  (2)  persons  exposed  to 
diagnostic  or  therapeutic  radiation,  and 
(3)  persons  exposed  to  radiation  in  their 
occupations 

The  following  cancers  show  strong 
associations: 

leukemia  (except  chronic  lymphatic 

leukemia) 

thyroid 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices 


86607 


female  breast 

lung 

bone 

liver 

skin 

The  following  cancers  show 
associations  that  appear  meaningful  but 
are  less  striking: 

lymphoma  (including  multiple  myeloma) 

stomach 

esophagus 

bladder 

brain 

salivary  gland 

colon 

rectum 

The  following  cancers  show 
suggestive  but  unconHrmed 
associations: 
uterus 
cervix 
kidney 
pancreas 
small  intestine 

The  ITF  acknowledged  that  ongoing 
and  proposed  reseach  will  permit  a 
more  definitive  listing  of  late  somatic 
effects  of  low-level  ionizing  radiation. 

There  are  no  distinguishable 
pathological  features  of  the  cancers 
induced  by  radiation  from  which  they 
may  be  differentiated  from  cancers  due 
to  “natural”  factors.  It  is  thus  impossible 
to  say  with  certainty  whether  such  a 
disease  would  have  occurred  regardless 
of  the  radiation  exposure. 

In  the  absence  of  acceptable  hard 
data  on  the  latent  effects  of  low  level 
radiation,  the  ITF  reports,  it  has  been 
necessary  to  assume  that  there  is  a 
directly  proportional  or  “linear” 
relationship  between  the  risks  of  high 
and  low  doses.  This  theory  assumes  as 
well  that  there  is  no  threshold  level  of 
exposure  below  which  radiation  will  not 
have  any  potentially  carcinogenic  effect. 
These  assumptions  have  been  criticized 
as  both  underestimating  and 
overestimating  the  potential  hazard  of 
low-dose  exposure,  although  it  would 
appear  that  they  currently  offer  a  sound 
basis  for  projecting  this  risk. 

The  Work  Group  on  Care  and  Benefits 
of  the  ITF  reported  a  “natural” 
incidence  of  fatal  cancer  of  1,600  in  any 
population  of  10,000.  They  provided  the 
estimate  of  one  additional  death  for 
each  additional  rem  to  which  the  entire 
group  was  exposed;  for  example,  if  all  in 
a  group  of  10,000  were  exposed  to  one 
rem  in  addition  to  naturally  occurring 
background  radiation,  there  would  be 
only  one  fatal  cancer  beyond  the  1,600 
otherwise  expected.  Since  the  200,000 
test  participants  received  an  average 
dose  of  about  half  a  rem,  some  ten  fatal 
cancers  from  among  the  entire  group  can 
be  expected  over  the  lifetime  of  the 


participants  which  might  be  statistically 
related  to  radiation  exposure.  On  the 
other  hand,  some  32,000  fatal  cancers 
not  related  to  this  radiation  can  be 
expected. 

c.  Genetic  Effects.  Experimental 
studies  in  animals  have  shown  that 
radiation  can  produce  gene  mutations 
which  can  result  in  abnormalities  in 
later  generations.  However,  no  genetic 
effects  have  ever  been  observed  in 
humans,  despite  much  data  and 
extensive  study. 

3.  Development  of  Evidence.  Claims 
for  disabilities  based  upon  such 
exposure  pose  unique  development 
problems  for  claimants  and  special 
assistance  should  be  extended  to  them. 
Paragraph  22.05.1  of  M21-1  provides  for 
Central  Office  coordination  of  the 
search  of  Government  records  for 
exposure  data,  and  lists  the  identifying 
information  necessary  for  these  special 
searches  to  ensue. 

4.  Adjudication  of  Claims — 
Reasonable  Doubt.  The  problems 
inherent  in  the  adjudication  of  claims  in 
which  there  are  allegations  of  late 
somatic  effects  of  radiation  are  maay. 
The  records  obtained  may  not 
conclusively  place  an  individual  at  a 
test  site  or  elsewhere,  or  document  with 
certainty  the  dosage  of  exposure  in  a 
given  claim.  The  resolution  of 
reasonable  doubt  in  a  claimant’s  favor 
requires  that,  at  a  minimum,  veterans  be 
presumed  to  have  been  present  at  a  test 
or  series  of  tests  as  claimed  unless  the 
service  department  conclusively  places 
them  elsewhere  at  the  time  in  question. 
Also,  when  an  individual  dosimetry 
reading  for  a  claimant  is  not  available 
but  the  service  department  is  able  to 
supply  or  estimate  a  range  of  exposure 
for  the  claimant’s  organizational  unit, 
exposure  at  the  upper  limit  of  the  range 
is  to  be  conceded. 

In  keeping  with  the  application  of  the 
reasonable  doubt  standard,  even  where 
an  individual  dosimeter  reading  is 
available,  the  reading  should  be 
carefully  interpreted  in  light  of  the 
known  variance  in  those  readings. 
Further,  an  overall  estimated  exposure 
level  for  the  veteran’s  organizational 
unit,  if  any,  should  be  used  if  more 
beneficial  to  the  veteran  than  the 
adjusted  dosimeter  reading. 

The  many  remaining  unlmowns 
concerning  the  carcinogenic  effects  of 
low-level  radiation  make  such 
determinations  especially  perplexing.  It 
should  presently  be  assumed,  however, 
that  there  is  no  level  of  exposure  below 
which  some  risk  does  not  attach,  and 
that  the  probability  of  radiation-induced 
disease  increases  with  the  intensity  and 
duration  of  exposure.  That  is  not  to  say 
that  dosage  should  be  the  sole,  or  even 


controlling,  criterion.  Consideration 
should  be  given  to  such  factors  as  the 
estimated  date  of  onset  of  the  disease  in 
relation  to  the  dates  of  exposure,  and 
where  available,  to  such  postservice 
personal  and  occupational  histories  as 
cigarette  smoking  (in  lung  cancer  cases) 
and  significant  contact  with  other 
known  carcinogens  (such  as  benzene  in 
leukemia  cases.) 

Where  the  evidence  in  its  entirety 
creates  a  reasonable  doubt  as 
distinguished  from  speculation  or 
remote  possibility,  such  doubt  should  be 
resolved  in  favor  of  service  coimection. 
Additionally,  there  should  be  no 
hesitancy  in  submitting  claims  based  on 
malignancies  to  Central  Office  (212)  for 
advisory  opinions. 

5.  Copies  of  Rating  Sheets  Furnished 
to  Compensation  and  Pension  Service. 
The  copies  of  rating  sheets  furnished  in 
accordance  with  M21-1,  paragraph 
49.06a(6)(a),  should  contain  the  dates 
and  branch  of  service;  serial  number; 
name,  date  and  location  of  ail  A-tests 
attended;  the  military  unit  to  which 
assigned  at  time  of  test;  duty  assignment 
at  test;  dosimetry  reading  or  amount  of 
radiation  exposure,  if  known;  and  any 
other  identi^ng  information  which 
would  assist  in  any  further  search  for 
information. 

[FR  Doc.  a(M0e23  Filed  12-30-W;  8:45  am) 

BILUNO  CODE  S320-01-M 


86608 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  45,  No.  252 
Wednesday,  December  31,  1980 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L.  94-409)  5  U.S.C. 

552b(e)(3). 


CONTENTS 

Items 


Federal  Deposit  Insurance  Corpora¬ 
tion  .  1,2 

Federal  Mine  Safety  and  Health 

Review  Commission .  3 

Federal  Reserve  System  (Board  of 

Governors) .  4 

Federal  Trade  Commission .  5 

International  Trade  Commission .  6 

National  Science  Board .  7 


1 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2]  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e](2)], 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  11  a.m.  on  Monday, 
December  22, 1980,  the  Corporation’s 
Board  of  Directors  determined,  on 
motion  of  Chairman  Irvine  H.  Sprague, 
seconded  by  Director  William  M.  Isaac 
(Appointive),  concurred  in  by  Mr.  H.  Joe 
Selby,  acting  in  the  place  and  stead  of 
Director  John  G.  Heimann  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days’  notice  to  the 
public,  of  the  following  matters: 

Recommendations  with  respect  to  payment 
for  legal  services  rendered  and  expenses 
incurred  in  connection  with  receivership 
and  liquidation  activities: 

Bronson,  Bronson  &  McKinnon,  San 
Francisco,  California,  in  connection  with 
the  receivership  of  United  States 
National  Bank,  San  Diego,  California. 

Schall,  Boudreau  &  Gore,  San  Diego, 
California,  in  connection  with  the 
receivership  of  United  States  National 
Bank,  San  Diego,  California. 

Gonzalez  &  Alonso,  Hato  Rey,  Puerto  Rico, 
in  connection  with  the  liquidation  of 
Banco  Credito  y  Ahorro  Ponceno,  Ponce, 
Puerto  Rico. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable. 


Dated:  December  22, 1980. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

IS-Z363-S0  Filed  12-29-SO;  11:24  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  “Government  in 
the  Sunshine  Act”  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  11:30  a.m.  on  Monday, 
December  22, 1980,  the  Corporation’s 
Board  of  Directors  determined,  on 
motion  of  Chairman  Irvine  H.  Sprague, 
seconded  by  Director  William  M.  Isaac 
(Appointive),  concurred  in  by  Mr.  H.  Joe 
Selby,  acting  in  the  place  and  stead  of 
Director  John  G.  Heimann  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days’  notice  to  the 
public,  of  the  following  matters: 

Application  of  State  Bank  of  India 
(California),  a  proposed  new  bank,  to  be 
located  at  United  California  Bank  Building, 
Suite  1995,  707  Wilshire  Boulevard,  Los 
Angeles,  California,  for  Federal  deposit 
insurance. 

Application  of  Fidelity  Management  Trust 
Company,  a  proposed  new  bank,  to  be 
located  at  82  Devonshire  Street,  Boston, 
Massachusetts,  for  Federal  deposit 
insurance  and  for  consent  to  exercise  trust 
powers. 

Application  of  Banco  Central  y  Economias, 
San  Juan  (Hato  Rey).  Puerto  Rico,  for 
consent  to  exercise  trust  powers. 
Application  of  Albany  Savings  Bank,  Albany, 
New  York,  for  consent  to  establish  a 
branch  in  the  Sangertown  Square  Mall,  in 
the  vicinity  of  the  junction  of  Routes  5  and 
5A.  New  Hartford,  New  York. 

Application  of  Home  Savings  Bank  of 
Upstate  New  York,  Albany,  New  York,  for 
consent  to  establish  a  branch  on  Columbia 
Turnpike,  200  yards  southwest  of 
Sherwood  Avenue,  Town  of  East 
Greenbush,  New  York. 

Application  of  Auburn  Savings  Bank, 

Auburn,  New  York,  for  consent  to  establish 
a  branch  at  34  South  Main  Street,  Moravia, 
New  York. 

Application  of  The  Community  Savings  Bank, 
Rochester,  New  York,  for  consent  to 
establish  a  branch  at  the  southeast  comer 
of  Muller  Boulevard  and  Jefferson  Road, 
Town  of  Henrietta,  New  York. 


Application  of  Monroe  Savings  Bank, 
Rochester,  New  York,  for  consent  to 
establish  a  branch  at  18  State  Street, 

Village  of  Pittsford,  New  York. 

Application  of  The  Peoples  State  Bank  of  St. 
Joseph,  St.  Joseph,  Michigan,  an  insured 
State  nonmember  bank,  for  consent  to 
consolidate  under  its  charter  and  title  with 
The  First  National  Bank  of  Watervliet, 
Watervliet,  Michigan,  and  for  consent  to 
establish  the  four  offices  of  The  First 
National  Bank  of  Watervliet  as  branches  of 
the  resultant  bank. 

Application  of  The  Home  Savings  Bank  in 
Boston,  Boston.  Massachusetts,  an  insured 
mutual  savings  bank,  for  consent  to 
purchase  the  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Boston 
Progressive  Credit  Union,  Boston  (P.O. 
Roxbury),  Massachusetts,  a  non-Federaily- 
insured  Bnancial  institution  chartered 
under  the  laws  of  the  Commonwealth  of 
Massachusetts,  and  for  consent  to  establish 
the  sole  office  of  Boston  Progressive  Credit 
Union  as  a  branch  of  The  Home  Savings 
Bank  in  Boston. 

Recommendation  regarding  First 
Pennsylvania  Bank,  Bala-Cynwyd, 
Pennsylvania,  and  First  Pennsylvania 
Corporation,  Philadelphia,  Pennsylvania. 

Recommendations  regarding  the  liquidation 
of  a  bank’s  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  44,580-L — Franklin  National  Bank, 
New  York,  New  York 

Case  No.  44,584-SR — American  Bank  &  Trust 
Company,  New  York,  New  York 

Case  No.  44,594-L — ^The  Hamilton  National 
Bank  of  Chattanooga,  Chattanooga, 
Tennessee 

Case  No.  44,596-L — Franklin  National  Bank, 
New  York,  New  York 

Case  No.  44,604-L — ^The  Mission  State  Bank 
and  Trust  Company,  Mission,  Kansas 

Case  No.  44,606-L — ^The  Hamilton  National 
Bank  of  Chattanooga,  Chattanooga, 
Tennessee 

Case  No.  44,611-L — Algoma  Bank,  Algoma, 
Wisconsin 

Memorandum  and  Resolution  re:  Surety  Bank 
and  Trust  Company,  Wakefield, 
Massachusetts 

Memorandum  and  Resolution  re:  American 
Bank  &  Trust  Company,  New  York,  New 
York 

Memorandum  and  Resolution  re:  American 
Bank  &, Trust  Company,  New  York,  New 
York 

Memorandum  and  Resolution  re:  Franklin 
National  Bank,  New  York,  New  York 

Memorandum  and  Resolution  re:  American 
City  Bank  &  Trust  Company,  National 
Association,  Milwaukee,  Wisconsin 

Reports  of  Committees  and  Officers: 

Report  of  Director,  Division  of  Liquidation; 

Memorandum  re:  Reports  Required  Under 
Delegated  Authority,  Sale  of  Lots 
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The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c](4],  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552(c)(4).  (c)(6).  (c)(8).  (c)(9)(A)(ii). 
(c)(9)(B).  and(c)(10)). 

Dated;  December  22, 1980. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[8-2364-60  Filed  12-29-80;  11:28  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION. 

December  24, 1980. 

TIME  AND  date:  10  a.m.,  Wednesday, 
December  31, 1980. 

PLACE:  Room  600, 1730  K  Street  NW., 
Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Jackie  Ray  Hammonds  v.  National  Mines 
Corp.,  Docket  No.  KENT  79-345-D.  (Petition 
for  Discretionary  Review;  issues  include 
whether  default  was  appropriate.) 

2.  Salt  Lake  County  (Highway  Division), 
Docket  No.  WEST  79-365-M.  (Petition  for 
Discretionary  Review;  issues  include  whether 
the  activity  involved  is  subject  to  the 
jurisdiction  of  the  1977  Mine  Act.) 

3.  Local  Union  781,  District  17,  United  Mine 
Workers  of  America  v.  Eastern  Associated 
Coal  Corp.,  Docket  No.  WEVA  80-473-C. 
(Petition  for  Discretionary  Review;  issues 
include  whether  miners  are  due 
compensation  under  section  111  of  the  1977 
Mine  Act.) 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen,  202-653-5632. 

|S-2360-a0  Filed  12-29-80;  10:58  am) 

BILUNQ  CODE  6820-12-M 


4 

FEDERAL  RESERVE  SYSTEM. 

Board  of  Governors. 

TIME  AND  date:  10  a.m.,  Monday, 
January  5, 1981. 

PLACE:  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 


2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  December  29. 1980. 

Theodore  E.  Allison, 

Secretary  of  the  Board. 

[S-2062-S0  Filed  12-2».aO;  11:00  am) 
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FEDERAL  TRADE  COMMISSION. 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  announcement:  FR  45, 

December  10, 1980,  p.  81353. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10  a.m.,  Wednesday, 
December  17, 1980. 

CHANGES  IN  THE  AGENDA:  The  Federal 
Trade  Commission  has  deleted  this 
matter  from  the  agenda  of  its  previously 
announced  open  meeting  of  Wednesday, 
December  17, 1980. 

IS-2361-80  Filed  12-29-80;  10:58  am) 
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[USmC  SE-80-61] 

INTERNATIONAL  TRADE  COMMISSION. 

TIME  AND  date:  10  a.m.,  Wednesday 
January  14, 1981. 

PLACE:  Room  117,  701  B  Street,  NW., 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary: 

a.  Surface  grinding  machines  (Docket  No. 
701). 

b.  Modular  pushbutton  switches  (Docket 
No.  702). 

c.  Steel  rod  treating  apparatus  (Docket  No. 
703). 

5.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

(8-80-2368  Filed  12-29-80;  4A0  pm) 

BILLING  CODE  702(MI2-M 
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NATIONAL  SCIENCE  BOARD. 

DATE  AND  TIME: 

January  15, 1981,  2  p.m.,  open  session 
January  16, 1981 
8:30  a.m.,  open  session 
9:30  a.m.,  closed  session 


PLACE:  1800  G  Street  NW.,  Washington, 

D.C. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED  AT  THE 
OPEN  SESSIONS:  Thursday,  January  15,  2 
p.m.: 

1.  Minutes — Open  Session — 221st  Meeting 

2.  Chairman's  Items 

3.  Director’s  Reiiort 

a.  Report  on  Grant  &  Contract  Activity — 
11/20/80-1/14/81 

b.  Organizational  and  Stafr  Changes 

c.  Congressional  and  Legislative  Matters 

d.  NSF  Budget  for  Fiscal  Year  1981 

e.  Status  Re[>ort  on  NSF  Reorganization 

f.  Other  Items 

4.  Board  Committees — ^Reports  on  Meetings 
(continued  on  January  16) 

5.  Representation  at  Future  NSF  Advisory 
Groups 

6.  Faculty  Effort  Reporting  Under  OMB 
Circular  No.  A-21 

7.  Other  Business 

8.  Next  Meeting  National  Science  Board — 
February  19-20, 1981 

Friday,  January  16,  8:30  a.m.: 

4.  Board  Committees — Reports  on  Meetings 
(continued  from  January  15) 

9.  Grants,  Contracts,  and  Programs 

MATTERS  TO  BE  CONSIDERED  AT  THE 
CLOSED  SESSION:  Friday,  January  16, 

9:30  a.m.; 

A.  Minutes — Closed  Session — 221st 
Meeting 

B.  Grants,  Contracts,  and  Programs 

C.  NSF  Budgets  for  Fiscal  Year  1982  and 
Subsequent  Years 

D.  NSB  Annual  Reports 

E.  NSB  and  NSF  Staff  Nominees 

F.  Personnel  Implications  of  Projposed 
Reorganization  of  NSF 

CONTACT  PERSON  FOR  MORE 
information:  Miss  Vemice  Anderson 
Executive  Secretary,  (202)  357-9582. 

[8-2365-80  Filed  12-29-80;  4:00  pm) 
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Federal  Register 
Vol.  45.  No.  252 
Wednesday,  December  31,  1980 


INFORMATION  AND  ASSISTANCE 

PUBLICATIONS 

Code  of  Federal  Regulations 

CFR  Unit 

202-523-3419 

General  information,  index,  and  finding  aids 

523-3517 

523-5227 

Incorporation  by  reference 

523-4534 

Printing  schedules  and  pricing  information 

523-3419 

Federal  Register 

Corrections 

523-5237 

Daily  Issue  Unit 

523-5237 

General  information,  index,  and  finding  aids 

523-5227 

Public  Inspection  Desk 

633-6930 

Scheduling  of  documents 

523-3167 

Laws 

Indexes 

523-5282 

Law  numbers  and  dates 

523-5282 

Slip  law  orders  (GPO) 

523-5266 

275-3030 

Presidential  Documents 

Executive  orders  and  proclamations 

523-5233 

Public  Papers  of  the  I^sident 

523-5235 

Weekly  Compilation  of  Presidential  Documents 

523-5235 

Privacy  Act  Compilation 

523-3517 

United  States  Government  Manual 

523-5230 

SERVICES 

Agency  services 

523-3408 

Automation 

523-3408 

Dial-a-Reg 

Chicago.  111. 

312-663-0884 

Los  Angeles.  Calif. 

213-688-6694 

Washington,  D.C. 

202-523-5022 

Magnetic  tapes  of  FR  issues  and  CFR 
volumes  (GPO) 

275-2867 

Public  briefings:  ‘The  Federal  Register — 

What  It  Is  and  How  To  Use  It” 

>  523-5235 

Public  Inspection  Desk 

633-6930 

Regulations  Writing  Seminar 

523-5240 

Special  Projects 

523-4534 

Subscription  orders  and  problems  (GPO) 

783-3238 

TTY  for  the  deaf 

523-5239 

FEDERAL  REGISTER  PAGES  AND  DATES, 

DECEMBER 

79407-79740 . 

. 1 

85435-85650 . 

. 29 

79741-80096 . 

. 2 

85651-86406 . 

. „.30 

80097-80266 . 

. 3 

86407-87012 . 

. 31 

80267-80462 . 

. 4 

80463-80806 . 

. 5 

80807-81022 . 

. 8 

81023-81198 . 

. 9. 

81199-81528 . 

. 10 

81529-81724 . 

. 11 

81725-82150 . 

. 12 

82151-82618 . 

. 15 

82619-82908 . 

. 16 

82909-83188 . 

. 17 

> 

83189-83464 . 

. 18 

83465-84004 . 

. 19 

84005-84754 . 

. 22 

84755-84952 . 

. 23 

84953-85434 . 

. 24 

CFR  PARTS  AFFECTED  DURING  DECEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  list  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


1  CFR 

51 . 79489,  81484,86672 


302 .  84953 

305 .  84953,  86407 


3  CFR 

Adminlstrativa  Ordars: 
Notice  of  Intent 
of  November  28, 
1980  (Request  for 


comments) . 79407 

Memorandums: 

December  3, 1980 .  80465 

December  17, 1980 .  83467 


Presidential  Determinations: 

No.  73-10  of  January 
2,  1973  (Amended 
by  Presidential 
Determination  No. 

80-29  of  December 

4,  1980) . 82619 

No.  80-29  of 

December  4,  1980 . 82619 

No.  80-30  of 

December  9,  1980 . 83465 

Executive  Orders: 

Executive  Order  of 
November  24, 1903 


(Revoked  in  part  by 

PLO  5787) . ...80828 

July  19, 1915 
(Revoked  in  part  by 
PLO  5795) . 85024 

12254  . 80463 

12255  .  80807 

12256  .  83189 

12257  .  84005 

Proclamations: 

4807  . 80809 

4808  . 82151 

4809  .  83469 

4810  .  85435 

4  CFR 

Ch.  Ill . 79409 

31 . 84954 

33  .  84954 

34  .  84954 

82 .  84954 

5  CFR 

Ch  XIV . 80467 

213  . 81023-81029,  81725, 

82621,83471,84755 

214  .  83471 

317 .  80467 

330 .  85651 

351  . 81725,83471,85651 

352  .  83471 

359 .  80467 

412 .  80468 

536 .  85654 


551 . 85659 

581 . 85666 

734 . '. . 83472 

831 . 85684 

870  .  80472,  84955,  85685 

871  . 84955,  85685 

872  .  84955,  85685 

873  .  84955,  85685 

890. . 81728,  85695 

930 .  81029 

1001 . 83473 

1304 .  84007 

Proposed  Rules: 

1  . 79846 

213 . 84808 

890 . 81764 

7  CFR 

2  .  80477,  82153,85696 

20 .  83191 

28 .  86673 

31  . 86673 

32  . 86673 

46 .  81529 

201 . 86673 

210 .  82621,82886 

215 . 82621 

22Q-- . 82621 

225 .  85437 

250 .  82892 

271  . 81030,  85697 

272  .  81030,  85697 

273  . 79741,  83473 

275 .  81030 

277 .  85699 

300  .  86673 

301  . 86673 

319 . 81530 

330  .  80267 

331  . 81728,  86673 

419 .  81531,  85438 

430 .  85438 

713 .  79743 

725 . 80477 

729  .  80479 

730  .  79745 

795 . 79746 

800 .  79736,  83182 

802 .  80985 

905 .  80269,  81199,  82909, 

83192 

907 .  80269,  81532,  83193, 

84966 

910  .  80481,  81731,  83474, 

85717 

911  . 80270 

912  .  82909 

913  .  82909 

915 . 80270 

928 .  81731 

965  .  82909 

966  .  80270 

979 .  82911 
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982 . 86673 

984 . 83475 

987 . 83194 

989 . 81532 

1133 . 81199 

1421 . 81533,  81534,  84009 

1423 .  84009 

1427 .  84009 

1490 .  83194 

1701 . 81732,  82623,  83475, 

84756, 86673 

1901 . 79747 

2851 . 84755,  86680 

2858 . 86680 

Proposed  Rules: 

250 .  82888 

273 .  80790,  84810 

282 . 80804 

631 . 81210 

907 .  80117,  84070 

959 . 80533,  84070 

982 . 79818 

989 . 81058 

1001  . 85767 

1002  .  85767 

1004 .  85767 

1006  .  85767 

1007  .  85767 

1011  . 85767 

1012  . 85767 

1013  . 85767 

1030 . 85767 

1032  .  85767 

1033  . 85767 

1036 . 85767  . 

1040 . 85767 

1044 . 85767 

1046 .  85767 

1049  . 85767 

1050  .  85767 

1062 .  85767 

1064  .  85767 

1065  .  85767 

1068 . 85767 

1071 . 85767 

1073 . 85767 

1075  . 85767 

1076  . 85767 

1079 . 85767 

1093  . 85767 

1094  . 85767 

1096  .  85767 

1097  . 85767 

1098  . 85767 

1099  . 85767 

1102 . 85767 

1104 . 85767 

1106 . 85767 

1108 . 85767 

1120 . 85767 

1124  . 85767 

1125  . 85767  . 

1126  . 85767 

1131  . 85767 

1132  . 85767 

1133  . 85767 

1134  . 85767 

1135  . 79818,  85767 

1136  . 85767 

1137  . 85767 

1138  . 85767 

1139  . 85767 

1280 . 80535 

1421 . 85039 

1425 . 85041 


1435 . 82270 

1438 .  79492 

1446 . 85039 

1924 . 83244 

1942 . 81211 

1951 . 83244 

1955 . 82653 

2859 . 79819 

8CFR 

204 .  84010 

238 .  81535,  82154,  84011, 

86409 

292 .  81732,  86409 

335 . 83195 

341 . 84011 

9CFR 

51 . 86409 

53 .  86410 

77  . 86680 

78  . 85718,  86680 

82  .  80097,  80813,  81535, 

83476 

83  .  84966 

91  . 86411 

92  .  80098,  85438,  85720 

113 . 86680 

319 . 86680 

325 .  86680 

Proposed  Rules: 

91 . 85767 

94 . 82654 

201 . 87002 

203 . 87002 

308 . 79819 

312.. .. . 81764 

316 . 81764 

381 . 79819 

10CFR 

Ch.  II . 82572 

1  . 80270 

20 .  86682 

30 . 79409 

35 .  86680 

40 . 79409,  84967 

50 .  79409,  84967,  86681 

72  . 80271 

73  . 79410,  80271,  83195, 

86681 

75 . 84967 

110.. .'. . 86682 

150 . 79409,  80271,  84967 

170 . 84967 

210 . 86682 

211  . 82586,  84757,  86682 

212  .  80482,  81008,  86682 

378 . 84928 

420 . 86683 

430 . 86683 

436 . 86684 

440 . 86684 

455  . 85610 

456  .  86684 

475 . 86687 

503  . 84967 

504  . 84967 

903 . 86976 

Proposed  Rules: 

Ch.  1 . 79819 

2  . 86459 

50  . 79820,  81602,  86500 

51  . 79820 

70 . 79409,  84967,  85459 


71 . 81058 

73 . 79492,  81060 

100 .  79820 

212 . 84920 

436 . 84810 

455 .  85610 

599 . 81012 

745 . 80830 

12CFR 

Ch.  VI . 81733 

201 . 82623 

203  . 80813 

204  .  79748,  81536 

205  . 79750 

211 . 81537 

225  . 81537 

262 . 81541,  81543 

303 . 79410 

309 . 79410 

522 .  81545 

541 . 82154 

544  .  82154 

545  .  82154,  82161,  83196 

550 .  82162 

556 . 83196 

561 . 82154 

563 .  82154,  82168,  84985 

563c . 82154 

5631 . 84012 

569a . 82154 

571 . 82162 

577  . 82154 

578  . 82154 

701 . 79412,  81032,  85723, 

86687 

1204 . 84987 

Proposed  Rules: 

Ch.  VII . 85052 

5 . 85042 

8 . 85045 

29 . 79493 

204 .  84070 

217 .  84070 

220 . 83510 

226  .  80648,  84074 

545 . 79493,  82270,  85048 

590 .  86500 

701 . 79494,  82955 

721 . 84811 

741 . 82955 

1204 . 85056-85059 

13  CFR 

113 . 81734,  86687 

122 . 80483 

124 . 79413,  82912 

Proposed  Rules: 

115 . 85059 

124 . 79496,  80117 

14  CFR 

11 . 80815,  85559 

21 . 80972,  85559 

23 . 80972,  85600,  86688 

25 . 85600,  86687 

27 . 86688 

29 . 86687 

36 . 80972,  86687 

39 . 79415,  79416,  80271, 

81545-81547, 82169, 83200- 
83202,  8401 3-8401 8, 86688 

45 . 85597 

71 . 80272,  81548,  82170, 


83203, 83204, 84019, 85439- 


85411 

73 . 85442 

75 .  80273,  83205,  85441, 

85443 

91 . 80972,  86687 

93 .  85604 

95 .  81549 

97 .  81554,  85444,  86688 

121 . 80972,  86687 

125 . 84020 

127 . 86687 

135 . 80460,  80972,  86687 

139 . 80972 

152 .  86689 

203 . 86413 

221 . 87008,  87010 

252 . 83206 

298 . 83207,  84989 

322  . 79750 

323  . 84990 

325 . 79751 

374a . 80098 

385 . 79752,  80816,  83207, 

87010 

399 . 82624 

1208 .  86414 

Proposed  Rules: 

21 . 80434,  80450 

23 . 80450 

25 . 80450 

27 . 83424 

29 . 80450,  83424 

39 .  80434,  80830,  84075 

43 . 80450 

45 . 80450 

61 . 80450 

63 . 80450 

65 . 80450 

67 . 80295,  80296 

71 . 80831-80833,  81603, 

82270,84075, 85467 

73 .  82270,  85467 

91 . 80434,  80450 

93 .  83252,  84380 

121 . 80450 

129 . 80450 

135 . 80450 

211 . 80117 

215 . .V.:.....  801 17 

218 . 80117 

221 . 80124,  82656,  87012 

233 . 83510 

241 . 85064 

271 . 83254 

294 .  80117 

296  . 80124,  85075 

297  . 80124,  85075 

300 . 81604 

302 . 83510,  85076 

380 . 80117 

385 . 80117 

399 . 80117 

15  CFR 

4b . 82102 

363 . 84020 

368  . 84021 

369  . 84021 

370  . 84021 

371  . 84021 

372  . 84021 

373  . 84021 

374  . 84021 

375  . 84021,  84760 

376  . 80484,  84021 
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377  . 84021 

378  . 84021,  85446 

379  .  80484,  84021 

385  . 85916 

386  . 84021 

387  .  84021 

388  . 84027 

389  .  85447 

399 . 85446,  85916 

Proposed  Rules: 

923 . 85769 

931 . 85769 

1001 . 81062 

16CFR 

13 . 79753,  81036,  81555, 

82625, 82913, 84034 

1000 .  80816,  86415 

1030 . 82914 

1201 . 86691 

1205 .  86416 

1402 . 86691 

1505 .  86691 

1512 . 82625 

1615 . 86691 

1632 . 86691 

Proposed  Rules: 

4 . 82956 

13 . 80301,  82656,  84076 

441 . 80307 

444 . 85076 

456 . 79823,  80833 

1011 . 82066 

1012 .  82066 

1013 . 82066 

1020 . 85772 

1201 . 85777 

1508  . 82659 

1509  .  826.S9 

17CFR 

1 . 79416,  79753,  80485, 

84761 

3 . 80485,  82915,  84761 

229  .  86422 

239  .  86422 

240  . 79425,  80834,  81556, 

83477 

241  . 81558 

249 . 83478,  84992 

270 . 83479 

Proposed  Rules: 

1 . 79498,  79831,  84082, 

84084 

3 . 80539 

145 . 80539 

147 . 80539 

210 . 83517 

230  . 83259 

239 . 83517 

270  . 83517 

274 . 83517 

18CFR 

1 . 80816 

271  . 80273,  84034-84036 

282 . 79427,  80817,  80818, 

82171,82915, 86423 
Proposed  Rules: 

35 . 82272 

125 . 82957 

225 . 82957 

260 . 81062 

271 . 81063,  84814,  85779 

282 . 80125,  81211,  84823 


292 . 80308,  80551 

19CFR 

6 .  80099 

162 .  84993 

177 . 80100 

201 . 80275 

353 .  84994 

Proposed  Rules: 

10 . 83260 

12 . 79730 

18 .  85780 

101 . 82665 

127 . 79730 

132 . 85781 

141  . 85781 

142  . 85781 

200 . 82957 

212 . 81605 

20CFR 

Ch.  1 . 81160 

Ch.  IV . 81160 

Ch.  V . 81160 

Ch.  VI . 81160 

Ch.  VII . 81160 

397  . 86423 

398  . 86423 

656 . '. . 83926 

903 . 84994 

Proposed  Rules: 

Ch.  Ill . 83816 

208 .  81064 

210 . 81064 

216  . 81064 

217  . 81064 

219 . 81064 

221 . 81064 

230 . 81064 

232 . 81064 

237  . 81064 

238  . 81064 

404 . 79501,  84086 

416 . 79501,  84087 

689 . 81768 

21  CFR 

14 . 85724 

73 . 85725 

81 . 85725 

102 . 80497 

131 . 81734 

145  . 84761 

146  . 80499 

173 . 85726 

176 . 80500 

178 . 85726 

500 . 86272 

510 . 79757,  81037,  81737, 

83484, 85727 

520 . 81738,  84761 

522 . 79757,  81037,  83483 

540 . 81738 

548 .  81038 

558 . 83483,  83484,  84762 

607 . 85727 

640 . 80500 

1005 . 81739 

1030 . 80501 

Proposed  Rules: 

Ch.  1 . 83816 

106 . 86362 

109  . 79856 

110  . 79856 

137 . 81064 


165 .  84837 

180  .  82666,84837 

182 .  82666,  84837 

225  . 79856 

226  .  79856 

310 . 81154 

351 . 82014 

358 .  80551,  84836 

436 .  84836 

446 .  84836 

500 .  79856 

509 .  79856 

546 .  84836 

600 .  81065,  84837,  85785 

606 .  81065,84837 

610 .  81065,  84837 

620 .  81065,  84837 

630 .  81065,  84837 

640 .  81065,  84837 

660 .  81065,  84837 

814 . 81769 

872 .  85962 

22  CFR 

3 .  80818 

41  . 80834,  81560,  81739 

Proposed  Rules: 

22  . 81778 

121  . 83970 

122  . 83970 

123  .  83970 

124  . 83970 

125  . 83970 

126  . 83970 

127  .  83970 

128  .  83970 

129  .  83970 

130  . 83970 

181  . 81606 

23  CFR 

771 . 85449 

1217 .  84037 

Proposed  Rules: 

635 . 80836 

24  CFR 

42  . 81740 

201 . 79427 

203 .  79427 

205 . 79427 

207 . 79427 

213 . 79427 

215 .  84046 

221 . 79427 

234  . 79427 

235  .  79427 

236  . 79427 

241 . 79427,  80276 

244 . -. . 79427 

841 . 80012 

888 . 82171 

3282 . 82854 

3400 . 84048 

3610 . 81743 

Proposed  Rules: 

51 . 83261 

201 . 81781 

207 . 82958 

213 . 82958 

215 . 80836 

221 . 82958 

232 . 82958 

235 . 82667 

241 . 80836,  82958 


242 . 82958 

510 .  80308 

570 . 82272,  82273 

885 .  80836 

891 . 82273 

1800-1835 .  83267 

3500 .  80308 

25  CFR 

43b . 82918 

43c . 82921 

233 . 81560 

Proposed  Rules: 

23 . 81781 

72 .  82667,  84088 

26  CFR 

1 . 81743,  84048,85730, 

86428, 86433, 86438 

7 .  84048 

150 . 81561 

Proposed  Rules: 

1  . ;.  80837,  81066,  84088, 

84089, 85077, 85786, 85787 

48 .  80309 

51 . 80551,80554,  81606 

142 .  80309 

144 .  80309 

301 . . . 85788 

27  CFR 

Proposed  Rules: 

4  .  82275,  83530 

5  .  83530 

7 .  83530 

9 . 82470,  82472 

28  CFR 

0 .  79758,  81201,  81745, 

82631 

2  . 84052-84054 

16  . 83208 

17  . 81490 

58 .  82631 

524 .  83920 

Proposed  Rules: 

2 .  81212,  84090 

29  CFR 

1601 . 81039 

1606 .  85632 

1910 . 85736 

1952 . 83484,  83485,  85739 

2602 .  80822 

2610 . 82172 

Proposed  Rules: 

Subtitle  A . 81160 

Ch.  II . 81160 

Ch.  IV . 81160 

Ch.  V . 81160 

Ch.  XVII . 81160 

Ch.  XXV . 81160 

Ch.  XXVI . 84090 

4 . 81785 

452 . 80555 

505.: . 83914 

530 .  80555 

1910 .  80078 

2520 . 85793 

30  CFR 

71 . 80746 

75 .  80501 

90 .  80760 
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211 . 

. 84762 

329 . 

...79836 

221 . 

. 84762 

330 . 

...79836 

231 . 

. . . 84762 

250 . 

. 81562 

34  CFR 

270 . 

. 84762 

Subtitia  A . 

...86296 

716 . 

83166 

Subtitle  B . 

....86296 

fifiO . 

. 82084 

Ch.  1 . 

...  86296 

906 . 

. 82173 

Ch.  II . 

...86296 

920 . 

. 79431 

Ch.  Ill . 

...  86296 

931 . 

. 86459 

Ch.  IV . 

....86296 

934 . 

. 82214 

Ch.  V . 

....66296 

950 . . . 

. 84765 

Ch.  VI . 

....86296 

Proposed  Rules: 

Ch.  VII . 

....86296 

Ch.  1 . 

. 81160 

3 . 

....  86490 

Ch.  VII . 

. 81526 

75 . 

....84058 

250 . 

64694 

76 . 

...84058 

602  . 

. 82669 

104 . 

....86390 

915 . 

. 82276 

240 . 

....80988 

916 . 

. 84824 

241 . 

....84058 

85797 

300 . 

....86390 

936 . 

. 80837 

385 . 

....86378 

944 . 

. 84824 

386 . 

....86378 

948 . 

. 83544 

387 . 

....86378 

950 . 

. 82675 

388 . . 

....86378 

389 . 

....86378 

31  CFR 

390 . 

....86378 

126 

6.3913 

604 . 

....83220 

655 . 

....86872 

32  CFR 

656 . 

....86872 

61409 

658 . 

....86872 

46 . 

. 84766 

660 . 

....86872 

62a . 

. 84995 

667 . 

....86872 

143 

64055 

668 . 

....86854 

159 . 

. 79759 

674 . 

....84768 

166 . 

. 83486 

675 . 

....84768 

286 . 

. 80502 

676 . 

....84768 

299a . 

. 80106 

690 . 

....86394 

354 

84996 

773 . . . 

....84058 

505  . 

. 83214 

776 . 

....85422 

553 . 

. 80521 

778 . 

....85430 

581 . 

. 82925 

797 . 

....86372 

700 . 

. 80277 

Proposed  Rules: 

Proposed  Rules: 

78 . 

....86502 

Ch  1 . 

. 79508 

104 . 

. 85082 

Ch.  V-VII . 

. 79508 

201 . 

....86306 

Ch.  XVI . 

. 80125 

206 . 

....86333 

294a . . 

. 82960 

222 . 

....86311 

280 . 

. 83269 

33  CFR 

300 . 

. 85082 

148 . 

. 85644 

350 . 

....86317 

150 . 

. 85644 

351 . 

. 86317 

157 . 

. 82248 

352 . 

....86317 

161 . 

. 84057 

353 . 

. 86317 

165 . 

..82251,  85449 

354 . 

. 86317 

183 . 

. 85449 

355 . 

. 86317 

Proposed  Rules: 

356 . 

. 86317 

Ch.  II . 

. 79508 

385 . 

. 86315 

82 . 

. 83267 

386 . 

. 86315 

88 . 

. 85468 

387 . 

. 86315 

89 . 

. 85468 

388 . 

. 86315 

117 . 

..80839,  81607 

389 . 

86315 

155 . 

. ..83268 

390 . 

66315 

161 . 

. 85471 

605 . 

86308 

162 . 

. 81607 

606 . 

. 86315 

179 . 

. 85475 

617 . 

. 86340 

181 . 

. 85476 

618 . 

. 86340 

320 . 

. 79836 

619 . 

86340 

321 . 

. 79836 

6P0 

86340 

322 . 

. 79836 

621 . 

86340 

323 . 

. 79836 

629 . 

86328 

324 . 

. 79836 

631 . 

. 86932 

325 . 

. 79836 

632 . 

. 86932 

326 . 

. 79836 

633 . 

86932 

327 . 

79836 

634 . 

86932 

328 . 

. 79836 

635 . 

.....86932 

642 . 

. 86922 

643 . 

. 86908 

644 . 

. 86894 

645 . 

. 86914 

646 . 

. 86900 

648 . 

. 86886 

650 . 

. 86928 

651 . 

. 86331 

655 . 

. . . 86504 

656 . 

. 86504 

658 . 

. 86504 

660 . 

. 86504 

667 . 

. 86504 

690 . 

. 86333 

692 . 

. 86304 

703 . 

. 86336 

773 . 

. 84950 

774 . 

. 86306 

777 . 

. 86312 

805 . 

. 80150 

35  CFR 

Proposed  Rules: 

60 . 

. 86278 

103 . 

. 80313,  85480 

36  CFR 

7 . 

. 85741 

50 . 

. 84997 

1120 . 

. 80976 

1208 . 

. 83488 

1212 . 

. 81184 

Proposed  Rules: 

Ch.  Ill . 

. 79508 

7 . 

. 82278,  85480 

223 . 

. 80526 

1150 . 

. 82080 

1190 

. . . 84826 

38  CFR 

17 . 

. . . 80529 

36 . 

. 79802,  79803 

Proposed  Rules: 

Ch.  1 . 

. 83270 

3 . 

. 81787 

21 . 

..81068,  81213,  84096 

39  CFR 

10 . 

. 82925 

Ill . 

..79804,  81563,  84060 

3001 . 

. 83222 

Proposed  Rules: 

111 . 

..81787,  84826,  86504 

40  CFR 

Ch.  1 . 

. 81746,  81752 

22 . 

. 79808 

35 . 

..81567,  83497,  84998 

51 . 

. 80084,  80824 

52 . 

.79451,  79808,  80279, 

80530, 81041, 82251, 82252, 
82632, 82926, 82927, 83227, 
84769, 84999-85007, 85744, 

85748 

56 . 

. 85400 

57 . 

. 85009 

60 . 

.79452,  83228,  85016, 

85416 

62 . 

. 80826 

81 . 

. 80826,  84769 

86 . 

. 81202 

87 . 

. 86946 

120 . 

. 81042 

122 . 

. 86966 

123 .  81757.  81758,  83229. 

83498, 85016 

180 .  82633,  82927,  85021, 

86492 

205 .  86694 

■  228 .  78009,  81042 

230 .  85336 

261 . 80286 

262  .  85022,  86968,  86970 

263  .  85022,  86966,  86970 

264  .  86966,  86968,  86970 

265  .  86966,  86968,  86970 

422 .  82253 

432 . 82253 

707 . 82844 

Proposed  Rules: 

Ch.  1 . 85084 

52 .  79513,  79514,  79836, 


80314-80316, 80556-80559, 
81069, 81070, 81214, 81608, 
81 789, 81 792, 81 793, 82280, 
82675-82678, 82964, 83546, 
84096-84099, 85481 , 86506 


55 . 79838 

57 .  85084 

60  . 83126,  85085,  85099, 

86278 

61  . 83448,  83952,  84827 

81 . 81070,  82964,  85100 

86 .  82616 

111 . 84942 

123 .  80317-80319,  85101 

162 .  85800 

180 . 85101-85105 

205 . 86732 

230 .  85360 

264  .  82964 

265  . 82964 

266  .  80561 

401 . 79692,  81180,  82679 

423 . 81070 

707 . 79726 

720 . 81214,  81615 

761 . 80320,  84828 

41  CFR 

3-7 . 84061 

5-9 . 81044 

5-10 . 81045 

5A-9 . 81044 

5A-10 . 81045 

5-19 . 82928 

5A-19 . 82928 

5-26 . 82932 

5A-26 . 82932 

5B-10 . 81045 

29-70 .  82828 

60-1 . 86216 

60-2 .  86216 

60-4 . 85750,  86216 

60-20 .  86216 

60-30 .  86216 

60-50 .  86216 

60-60 .  86216 

60-250 . 86216 

60-741 . 86216 

101-20 .  86493 

101-35 . 81202 

101-36 .  81202 

101-37 . 81202 

101-40 . 85751 

109-40 . 80287 

Proposed  Rules: 

Ch.  51 . 79516 

29 . 81160 

29-1 . 83548 
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29-15 . 83998 

60-1 . 86206 

60-250 .  86206 

60-741 . 86206 

60 . 81160 

42  CFR 

110 . 80531 

405 . 79453,  80827,  84061 

435  . 82254 

436  . 82254 

Proposed  Rules: 

Ch.  1 . 83816 

Ch.  II . 83816 

Ch.  Ill . 83816 

Ch.  IV . 83816 

36 . 82840 

51c . 83554 

56 .  83566 

65 . 83579 

405 . 79658,  83579 

420 .  79658 

431 . 86850 

435  .  86850 

436  .  86850 

455 . 83772 

43  CFR 

14 . 85376 

35 . 80258 

428 .  86495 

3800 . 82933 

Proposed  Rules: 

4 . 81074 

14 . 85106 

1600 .  82679 

3100 . .‘.84390 

3500 .  84390 

4100 . 79516,  83580 

5400 .  84102 

Public  Land  Orders: 

706  (Revoked  in  part 

by  PLO  5785) . 80828 

2409  (Revoked  in  part 

by  PLO  5780) . 80291 

2555  (Amended  by 

PLO  5784) . 80827 

3796  (Revoked  by 

PLO  5796) . 86495 

5747  (Corrected  in  part 

by  PLO  5782) . 80291 

5752  (Corrected  in  part 
by  PLO  5789) . 82934 

5778  . 80290 

5779  . 80290 

5780  . 80291 

5781  . 80291 

5782  . 80291 

5783  . .1 . 80291 

5784  . 80827 

5785  . 80828 

5786  . j . 80828 

5787  . 80828 

5788  . 82934 

5789  . 82934 

5790  . 85023 

5791  . 84788 

5792  . 85023 

5793  . 85023 

5794  . 85024 

5795  . 85024 

5796  . 86495 

44  CFR 

64 . 79810,  82259-82261, 


84789, 85024 

65 . 79455,  79456,  82263 

67 . 79466-79479,  79810, 

82935,84061,84791 

70 . 82634-82652 

Proposed  Rules: 

67 . 82965-82971,  83272, 

84103, 84104, 84829-84832, 
85106-85110 

205  . 81215 

45  CFR 

801 . 84798 

1357 .  86812 

Proposed  Rules: 

Subtitle  A . 83172,  83816 

Ch.  II . 83772 

Ch.  Ill . 83772 

Ch.  XIII . 83772 

80 . 82972 

206  .  82681 

233 .  82681,  86507 

1020 .  85485 

1801 . 81047 

1226 .  80840 

1355 .  85124,  86817 

1356. . 85124,  86817 

1357 . 85124,  86817 

1612 . 86511 

46  CFR 

31 . 86692 

54 . 86692 

93  . 86692 

167 . 86692 

183 . 86692 

310 . 81567 

Proposed  Rules: 

3 . 84104 

10 . 80843 

12  .  83290 

13  . 83290 

14  . 84104 

24 . 84104 

30  . 83290 

31  . 83290 

33 . 81616 

35 . 83290 

50 .  85488 

54 . 85488 

56 . 85488 

58 .  85488 

61 . 85488 

70 . 83290 

75 . 81616 

78 . 81616 

90 .  83290 

94  . 81616 

97  . 81616 

98  . 83290 

105 . 83290 

108 . 81616 

151 . 83290 

153 . 83290 

157 . 83290 

t60 . 81616 

167 . 81616 

188  . 84104 

189  . 84104 

192 . 81616 

196 . 81616 

525 . 84832 

47  CFR 

0 . 84798,  85027 


1  . 79486 

2  . 83231 

15 .  81568,  83502,  83504 

63  . 82944 

64  .  81759,  82944 

68 .  79486 

73 . 81203,  84799-84802 

90 .  81204,  83231,84802 

97 . 80106 

Proposed  Rules: 

Ch.  1 . 81619,  82280,  83580, 

85125, 85491 

2 . 79516 

13 . 79518 

22 . 79516 

67 . 82281 

73 .  79516,  79841,  79842, 

80561, 81078-81080, 81215, 
81796, 81797, 82282, 82283, 
82973, 82975, 84833-84835 

76 . 81217 

97 . 83592 

48  CFR 

Proposed  Rules: 

8 .  79843 

38 .  79843 

49  CFR 

1 . 83402 

106  .  81569 

107  .  81569 

171  . 80829,  81484,  81569 

172  .  81484,  81569 

173  .  81484,  81569 

174  .  81484,  81569 

175  .  81484,  81569 

176  .  81484,  81569 

177  .  81484,  81569 

178  .  81484,  81569 

179  . 81484 

301 . 81573 

511 . 81574 

533 . 81593 

535 .  83233 

571  . 82264,  85450 

572  . 82265 

1000 .  80292 

1002  .  86747,  86761,  86771 

1003  .  86771 

1011 . 84069,  86771 

1033 . 79487,  80292,  83236, 

85454 

1039 . 85640 

1042 .  86741 

1080 . 86740 

1100 . 80109,  80110,  86771 

1108  .  79810 

1109  . 83237 

1111 . 79488,  79816,  84803 

1128 .  83506 

1136  . 86761 

1137  . 86747 

1262 .  81050 

1300 .  85029,  85640,  86740 

1308 . 86740 

1331 . 86736 

Proposed  Rules: 

172 .  80843,  82681,  83300, 

84108 

392 . 81621 

395 .  82284,  82291 

531 . 84108 

571 . 81624,  81625,  82292, 

84111 

574 . 82293 


644 .  79669 

1039 .  83300,  85133,  85641 

1048 .  82296 

1051 . 81799 

1056 . 82297,  83642 

1090 .  85133 

1102 . 81217 

1109 .  80150,  83302 

1300  .  83300,  85133,  85641, 

86738 

1301  . 83300 

1310 . 81799 

50  CFR 

14 .  86496 

20 .  80293 

23 .  80444,83238 

26 .  80112,  83239,  85030 

33 .  80114,80531,81600, 

82953, 83242, 85456, 85765 

351 . 85031 

611 . 81056,  82267,  84805, 

86497 

652 .  82269 

661 . 79817 

810 .  80444 

Proposed  Rules: 

12 .  86511 

17 .  82474,82480 

20 .  82975 

29 .  86512 

32 .  81081 

285 .  79844 

410 .  83412 

611 . 79846,  80845,  81633, 

82297, 82682, 86518 

643 . 86518 

671 . 80847 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 
documents  on  two  assigrted  days  of  the  week  41  FR  32914,  August  8,  1976.) 

(Monday /Thursday  or  Tuesday/Friday). 


TuMdw 

-  « - 

ffMonwoMy 

HwraUay 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  pubUcation  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Office  of  the  Federal  Register,  National  Archives  and  Records  Service, 
General  Services  Administration,  Washington,  O.C.  20408 


NOTE:  As  of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
as^ned  to  the  Tuesday/Friday  publication 
schedule. 


REMINDERS 


The  "reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

COMMODITY  FUTURES  TRADING  COMMISSION 

79416  12-1-80  /  Minimum  Rnancial  and  related  reporting 

requirements 

DEPOSITORY  INSTITUTIONS  DEREGULATION  COMMITTEE 

68644  10-16-80  /  Maximum  rate  of  interest  payable  on 

negotiable  order  of  withdrawal  accounts 

68641  10-16-80  /  Use  of  premiums,  finders  fees,  and  prepayment 

of  interest  by  depository  institutions 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory  Commission — 

57708  8-29-80  /  Electric  utilities;  discontinuing  reporting 

requirements  R0211.  “Report  of  impending  emei^encies, 
load  reductions,  and/or  service  interruptions  in  bulk 
electric  power  supply  and  related  power  supply  facilities” 

(Originally  published  at  45  FR  38354,  6-9-80] 

80817  '^-8-80  /  Revised  alternative  fuel  price  ceilings  for  the 

month  of  April  1980 

ENVIROMENTAL  PROTECTION  AGENCY 

79451  12-1-80  /  Approval  and  promulgation  of  implementation 

plans;  Ohio 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION 
79410  12-1-80  /  Public  access  to  application  files 

FEDERAL  HOME  LOAN  BANK  BOARD 

68781  10-8-80  /  Issuance  of  nationwide  NOW  accounts  and 

overdraft  authority 

72631  11-3-80  /  NOW  Accounts,  Give-aways,  return  on  savings 

accounts  and  finders  fee;  interest  rates 


73466  11-5-80  /  NOW  account  forms;  requirements  for  Federal 

and  other  FSUC-insured  institutions 
GENERAL  SERVICES  ADMINISTRATION 
81045  12-9-80  /  Bonds  and  insurance  policies  and  procedures; 

transfer  of  provisions 

76438  11-19-80  /  Federal,  State,  and  local  taxes;  transfer  policies 

and  procedures 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Health  Care  Financing  Administration — 

79453  12-1-80  /  Collection  of  impaid  Medicare  premiums 

Rules  Going  Into  Effect  Thursday,  January  1, 1981 

AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 

81529  12-11-80  /  Perishable  Agricultural  Commodities  Act  of 

1930;  increase  in  license  fees 

78619  11-26-80  /  Cherries  grown  in  Michigan,  New  York, 

Wisconsin,  Pennsylvania,  Ohio,  Virginia,  West  Virginia, 
and  Maryland;  revision  of  interest  rate 
Food  and  Nutrition  Service — 

79741  12-2-80  /  Food  stamp  program:  Standard  deductions,  ' 

dependent  care/excess  shelter  expense  deductions  and 
thrifty  food  plan  amounts  for  the  48  states  and  the  District 
of  Columbia,  Alaska,  Hawaii,  Guam,  the  Virgin  Islands, 
and  Puerto  Rico 

64068  9-26-80  /  School  lunch  program  and  State  administrative 

expense  funds;  assessment,  improvement  and  monitoring 
system  ' 

Food  Safety  and  Quality  Service — 

76965  11-21-80  /  Processing  operations  at  official 

establishments,  change  in  reporting  frequency  h*om  weekly 
to  quarterly 

CIVIL  AERONAUTICS  BOARD 

79750  12-2-80  /  Automatic  market  entry  procedures  for  first  and 

second  round  applications 

48867  7-22-80  /  Elimination  of  certain  reporting  requirements 

and  changes  in  monthly  financial  reporting  for  certificated 
carriers;  amendment  of  statistical  reporting  requirements 
for  small  carriers  and  new  entrants 
67656  10-14-80  /  Passenger  origin-destination  survey 
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79025 

82267 

79753 

76664 

59880 

77411 

67627 

82162 

29420 

37604 

72110 

54198 

40474 

81560 

74722 

78902 

38340 

82172 


COMMERCE  DEPARTMENT 

International  Trade  Administration — 

11- 28-80  /  Certain  fish  from  Canada;  revocation  of 
countervailing  duty  orders 

National  Oceanic  and  Atmospheric  Administration — 

12- 15-80  /  Permit  application  fees 

COMMODITY  FUTURES  TRADING  COMMISSION 

12-2-80  /  Commodity  Futures  transactions;  records 
requirements 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory  Commission — 

11-20-80  /  Sales  of  natural  gas;  intrastate  gas 

FEDERAL  COMMUNICATIONS  COMMISSION 

9- 11-80  /  System  of  temporary  licensing  for  multiple 
licensed  mobile  relay  systems  operating  in  the  Business 
Radio  Service 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION 

11-24-80  /  Employee  responsibilities  and  conduct; 
maintenance  of  credit  cards  by  bank  examiners 

11- 27-79  /  Securities  of  insured  state  nonmember  banks; 
proxy  statements,  reports  and  other  matters 

FEDERAL  HOME  LOAN  BANK  BOARD 

12- 15-80  /  Trust  powers  of  Federal  savings  and  loans 
associations 

HEALTH,  EDUCATION,  AND  WELFARE  DEPARTMENT 

Health  Care  Financing  Administration — 

5- 18-79  /  Medicaid,  State  child  health  screening  programs; 
effective  for  §  441.56(a)(3] 

Social  Security  Administration — 

8-28-79  /  Federal  old-age,  survivors,  and  disability 
insurance  (1950-....);  coverage  of  employees  of  State  and 
local  governments;  annual  wage  reporting 

10- 31-80  /  Requirements  for  coverage  of  employees  of 
state  and  local  governments 

[Corrected  at  45  FR  78633, 11-26-80] 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Federal  Housing  Commissioner,  Office  of  Assistant 
Secretary  for  Housing — 

8-14-80  /  Housing  programs;  previous  participation  review 
and  clearance  procedures 

Interstate  Land  Sales  Registration  Office — 

6- 13-80  /  Land  registration,  purchaser's  revocation  rights, 
sales  practices  and  standards,  and  formal  procedures  and 
rules  of  practice 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau — 

12-11-80  /  San  Carlos  Indian  Irrigation  Project,  Arizona; 
Revision  of  power  rates 

Land  Management  Bureau — 

11- 12-80  /  Modification  of  certain  withdrawals;  Arizona, 
California,  Colorado,  Idaho,  Montana,  Nevada,  New 
Mexico,  Utah,  Wyoming 

11- 26-80  /  Surface  management  of  public  lands  under  U.S. 
mining  laws 

[Corrected  at  45  FR  82933, 12-17-80] 

NUCLEAR  REGULATORY  COMMISSION 

6-9-80  /  New  requirements  for  labeling  of  gas  and  aerosol 
detectors,  including  smoke  detectors,  and  labeling  the 
point-of-sale  packaging  for  these  detectors 

PENSION  BENEFIT  GUARANTY  CORPORATION 

12- 15-80  /  Valuation  of  plan  benefits;  amendment 
adopting  additional  PBGC  rates 


81728  12-12-60  /  Federal  Employees  Health  Benefits  Program; 

amendments  concerning  benefits  for  medically 
underserved  areas 

POSTAL  SERVICE 

82925  12-17-80  /  International  express  mail  rates  to  Argentina 

SECURITIES  AND  EXCHANGE  COMMISSION 

73906  11-7-80  /  Amendment  of  requirements  applicable  to  filing 

by  self-regulatory  organizations  of  proposal  rule  changes 
and  certain  other  materials 

79425  12-1-80  /  Self-regulatory  organizations;  record  retention, 

production,  and  destruction;  requirements  extended  to 
registered  clearing  agencies  and  Municipal  Securities 
Rulemaking  Board 

76982  11-21-80  /  Uniform  and  integrated  reporting  requirements; 

Management  remuneration;  final  amendments 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

77434  11-24-80  /  Casualty  reporting  requirements  for  deepwater 

ports  and  diving 

77439  11-24-80  /  Casualty  reporting  requirements  for  vessels 

82248  12-15-80  /  Design  and  equipment  standards  for  tank 

vessels  transferring  Outer  Continental  Shelf  oil 

45269  7-3-80  /  Equipment  requirements  for  boat  operators; 

acceptance  of  hand  red  flares  as  visual  distress  signals 
[Corrected  at  45  FR  54042,  8-14-80] 

73021  12-17-79  /  Visual  distress  signal  requirements 

Federal  Aviation  Administration — 

71919  10-30-80  /  Limited  IFR  operations  of  rotorcraft 

Federal  Highway  Administration — 

25456  5-1-79  /  Motor  carriers  and  motor  vehicles;  parts  and 

accessories  necessary  for  safe  operation  to  resolve 
inconsistencies  between  Federal  safety  standards 

[Corrected  at  44  FR  31981,  6-4-79] 

Federal  Railroad  Administration — 

72664  11-3-80  /  Accident/incidents  reports;  biennial  adjustment 

of  reporting  threshold 

National  Highway  Traffic  Safety  Administration — 

72131  12-13-79  /  Child  restraint  systems;  seat  belt  assemblies 

and  anchorages 

[Effective  date  changed  at  45  FR  29045,  5-1-80] 

Research  and  Special  Programs  Administration — 

80829  12-8-80  /  Change  in  mailing  address  for  hazardous 

materials  incident  report 

73682  11-6-80  /  Elimination  of  certain  reporting  requirements 

Deadlines  for  Comments  on  Proposed  Rules  for  the  Week 
of  January  4  Through  January  10, 1980 

ACTION 

80840  12-8-80  /  Prohibitions  on  electoral  and  lobbying  activities; 

comments  by  1-7-81 

AGRICULTURE  DEPARTMENT 

Animal  and  Plant  Health  Inspection  Service — 

73079  11-4-80  /  Revision  of  tetanus  toxoid  potency  test; 

comments  by  1-5-81 

Food  Safety  and  Quality  Service — 

73947  11-7-80  /  Accredited  laboratory  program  for  meat  and 

poultry  products  inspection;  comments  by  1-6-81 

71365  10-28-80  /  Net  weight  labeling;  meat  and  poultry; 

comments  by  1-5-81 

[Originally  published  at  45  FR  53002,  8-8-80] 
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Soil  Conservation  Service — 

81210  12-10-80  /  Great  Plains  Conservation  Program,  evaluation; 
comments  by  1-5-81 

CIVIL  AERONAUTICS  BOARD 

73087  11-4-80  /  Classification  and  exemption  of  air  taxi 

operators;  dual  authority;  comments  by  1-5-81 

73092  11-4-80  /  Rules  of  conduct  in  Board  proceedings; 

comments  by  1-5-81 

DEFENSE  DEPARTMENT 

Office  of  the  Secretary — 

81213  12-10-80  /  Education  assistance  eligibility,  character  of 

discharge;  comments  by  1-7-81 

EDUCATION  DEPARTMENT 

73963  11-7-80  /  Provisions  for  election  to  local  advisory 

committees  of  oveseas  dependents'  schools;  comments  by 
1-6-81 

t  ENERGY  DEPARTMENT 

Conservation  and  Solar  Energy  Office — 

73684  11-6-80  /  Electric  and  hybrid  vehicle  research, 

development,  and  demonstration  program;  equivalent 
petroleum-based  fuel  economy  calculation;  comments  by 
1-5-81 

71746  10-29-80  /  Price  support  loans  for  municipal  waste  energy 

projects;  comments  by  1-5-81 

Federal  Energy  Regulatory  Commission — 

80125  12-3-80  /  Natural  Gas  Policy  Act  of  1978;  alternative  fuel 

price  ceilings  for  incremental  pricing;  comment  period 
extended  to  1-9-81 

[Originally  published  at  45  FR  74505, 11-10-80] 

81211  12-10-80  /  Natural  Gas  Policy  Act  of  1978;  alternative  fuel 
price  ceilings  for  incremental  pricing;  comments  by  1-9-81 

[See  also  45  FR  74505, 11-10-80] 

81063  12-9-80  /  Procedures  for  jurisdictional  agencies  to  submit 

recommendations  of  areas  for  designation  as  tight 
formations;  comments  by  1-5-81 

ENVIRONMENTAL  PROTECTION  AGENCY 

73696  11-6-80  /  California  State  implementation  plan  revision: 

Amador,  El  Dorado,  Nevada,  Placer,  and  Tuolumne 
Counties;  comments  by  1-5-81 

73971  11-7-80  /  Consideration  of  approval  of  revision  to  New 

Jersey  State  Implementation  Plan;  comments  by  1-6-81 

81069  12-9-80  /  Consideration  of  deadlines  for  revision  of 

Illinois  State  Implementation  plan;  comments  by  1-6-81 

73967  11-7-80  /  Consideration  of  revisions  to  California  State 

Implementation  Plan;  comments  by  1-6-81 

73702  11-6-80  /  Designation  of  areas  for  air  quality  planning 

purposes;  State  of  Iowa;  comments  by  1-5-81 

80558  12-5-80  /  Idaho  Implementation  Plan;  proposed  revision; 
comments  by  1-5-81 

80314  12-4-80  /  Implementation  plans;  North  Carolina:  air 
quality  surveillance  plan;  comments  by  1-5-81 

80315  12-4-80  /  Implementation  plans;  North  Carolina:  approval 
of  plan  revisions;  comments  by  1-5-81 

80319  12-4-80  /  Maine  application  for  interim  authorization, 

phase  I,  hazardous  waste  management  program;  comments 
by  1-10-81 

80559  12-5-80  /  Oregon  Implementation  Plan,  proposed  revision; 
comments  by  1-5-81 

66726  10-7-80  /  Zone-depleting  Chlorofluorocarbons;  proposed 

production  restriction;  comments  by  1-5-81 

791 17  11-28-80  /  South  Carolina's  application  for  interim 

authorization,  phase  I,  hazardous  waste  management 
program;  comments  by  1-6-81 


73696  11-6-80  /  State  Implementation  Plans;  approval  of  1982 

ozone  and  carbon  monoxide  plan  revisions  for  areas 
needing  an  attainment  date  extension;  comments  by 
1-5-81 

791 18  11-28-80  /  Tennessee's  application  for  interim 

authorization,  phase  I,  hazardous  waste  management 
program;  comments  by  1-5-81 
FEDERAL  COMMUNICATIONS  COMMISSION 
81797  12-12-80  /  AM  stereo  broadcasting  proceeding;  comments 

by  1-0-81 

[Originally  published  at  45  FR  59350, 9-9-80] 

59350  9-9-80  /  AM  stereophonic  broadcasting;  reply  comments 

by  1-8-81 

6301 1  9-23-80  /  Cable  television  systems  and  divestiture 

requirement;  comments  by  1-8-81 
[Comment  period  extended  at  45  FR  81217, 12-10-80] 

71628  10-20-80  /  Changes  in  ffie  corporate  structure  and 

operations  of  COMSAT;  reply  comments  by  1-9-81 
79842  12-2-80  /  FM  broadcast  station  in  Santa  Barbara,  Calif.; 

reply  comments  period  extended  to  1-5-81 
[See  also  45  FR  28770, 4-11-80] 

71393  10-28-80  /  FM  broadcast  station  in  South  Lake  Tahoe, 

Calif.,  table  of  assignments;  reply  comments  by  1-9-81 
55491  8-20-80  /  FM  quadraphonic  broadcasting;  reply  comments 

by  1-0-81 

70023  10-22-80  /  Improvements  to  UHF  television  reception; 

comments  by  1-5-81 

79518  12-1-80  /  Inquiry  relating  to  the  Commission's  radio 

operator  licensing  program;  reply  comments  extended  to 
1-5-81 

[Originally  published  at  45  FR  54778,  8-18-80] 

65639  10-3-80  /  Maritime  radio  services;  public  coast  stations 

operating  on  frequencies  below  27,500  kHz,  establishment 
limitation  removed;  reply  comments  by  1-9-81 
79516  12-1-80  i  Radio  broadcast  services  TV  channels  5  and  6 

and  FM  ^annels  251-300  in  the  State  of  Hawaii;  reply 
comments  by  1-9-81 

74946  11-13-80  /  TV  broadcast  station  in  East  St.  Louis,  Ill.; 

changes  in  table  of  assignments;  reply  comments  by 
1-4-81 

70921  10-27-80  /  TV  broadcast  station  in  Victoria,  Tex.,  changes 

in  table  of  assignments;  reply  comments  by  1-4-81 
HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 
Food  and  Drug  Administration — 

73092  11  4  80  /  Caimed  sardines  and  sardine-type  products; 

establishment  of  standards;  comments  by  1-5-81 
59540  9-9-80  /  Establishment  of  conditions  under  which  over- 

the-counter  (OTC)  anthelmintic  drugs  products,  which 
destroy  pinworms,  are  generally  recognized  as  safe  and 
effective  and  not  misbranded;  reply  comments  by  1-7-81 
[Corrected  at  45  FR  65609, 10-3-80] 

71366  10-28-80  /  Food  labeling;  net  weight  labeling 

requirements;  comments  by  1-5-81 
[Originally  published  at  45  FR  53023,  8-8-80] 

73095  11-4-80  /  Frozen  lobsters,  rock  lobsters,  spiny  lobsters  and 

slipper  lobsters;  establishment  of  standards;  comments  by 
1-5-81 

74374  11-7-80  /  Intent  to  amend  performance  standards  for  laser 

products;  comments  by  1-8-81 

74158  11-7-80  /  Restrictions  on  sale,  use  and  distribution  of 

alpha-fetoprotein  test  kits;  comments  by  1-6-81 
Public  Health  Service — 

76497  11-19-80  /  Indian  health;  revision  of  regulations; 

comments  by  1-5-81 

Health  Care  Financing  Administration — 

74174  11-7-80  /  Clinical  laboratories:  quality  control  standards 

for  alpha-fetoprotein  test  kits;  comments  by  1-6-81 
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HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Office  of  the  Secretary — 

73454  11-4-80  /  Nondiscrimination  rules  on  basis  of  age  in 

programs  or  activities  receiving  Federal  financial 
assistance  from  HUD;  comments  by  1-5-81 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service — 

81081  12-9-80  /  Proposed  addition  of  national  wildlife  refuges  to 

the  list  of  open  areas  for  migratory  bird  hunting,  upland 
game  hunting  and  big  game  hunting;  comments  by  1-8-81 
66410  10-6-80  /  Proposed  threatened  status  for  the  Madison 

Cave  Isopod;  comments  by  1-5-81 
Land  Management  Bureau — 

83580  12-19-80  /  Grazing  regulations  amendments;  comments  by 

1-9-81 

Surface  Mining  and  Reclamation  Enforcement  Office — 
81526  12-10-80  /  Coal  processing  waste  banks  performance 

standards;  comments  by  1-10-81 

83544  12-19-80  /  West  Virginia  Permanent  Regulatory  Program 

(resubmitted);  comments  by  1-6-81 
INTERSTATE  COMMERCE  COMMISSION 
76718  11-20-80  /  Railroad  cost  accounting  system  compliance 

with  imiform  system  of  accounts;  comments  by  1-5-81 
81217  12-10-80  /  Railroad  cost  recovery  index,  general  rate 

increases;  comments  by  1-9-81 

NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION 
74499  11-10-80  /  Space  transportation  system,  insurance  and 

indemnification  of  NASA  space  vehicle  users;  comments 
byl-»-81 

NUCLEAR  REGULATORY  COMMISSION 
73080  11-4-80  /  Electric  Utilities;  petition  for  rulemaking 

published;  comments  by  1-5-81 

PANAMA  CANAL  COMMISSION 

80313  12-4-80  /  Order  of  passage  of  vessels  through  the  Panama 

Canal;  comments  by  1-5-81 

POSTAL  SERVICE 

79104  11-28-80  /  Proposed  expansion  of  ZIP  Code  system  by 

adding  a  hyphen  and  four  new  numbers;  comments  by 
1-5-81 

RAILROAD  RETIREMENT  BOARD 

74510  11-10-80  /  Statutory  lien  where  sickness  beneRts  paid; 

comments  by  1-9-81 

SECURITIES  AND  EXCHANGE  COMMISSION 
69479  10-21-80  /  Individualized  investment  management 

services;  comments  by  1-9-81 
TRANSPORTATION  DEPARTMENT 
Federal  Aviation  Administration — 

80460  12-4-80  /  Commuter  pilot-in-command  operating 

experience  requirements  and  extension  of  compliance  date 
for  instrument  rating  requirement;  comments  by  1-5-81 
67283  10-9-80  /  Flight  crewmember  flight  and  duty  time 

limitations  and  rest  requirements:  reply  comments  period 

extended  to  1-10-81 

[See  also  44  FR  53316,  8-11-80] 

67103  10-9-80  /  Joint  petition  for  rulemaking  by  Transamerica 

Airlines,  Inc.  and  World  Airways,  Inc.  to  allow  certiBcate 
holders'  operations  to  be  conducted  under  a  flight 
operations  control  system;  comments  by  1-7-81 
73688  11-6-80  /  Petitions  for  rulemaking,  summary  of  petitions 

received  and  dispositions  of  petitions  denied;  comments 
by  1-6-81 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and  Firearms  Bureau — 

73692  ll-^-80  /  Finger  Lakes  Viticultural  Area,  establishment; 

con^ments  by  1-5-81 

73692  11-6-80  /  *Tied-house"  regulations,  credit  to  retailers  in 

arrears;  comments  by  1-5-81 


Internal  Revenue  Service — 

73512  11-5-80  /  Crude  oil  windfall  tax;  tax  deposits  and  refunds 

based  on  the  net  income  limitation;  comments  by  1-5-81 

VETERANS  ADMINISTRATION 

81213  12-10-80  /  Educational  assistance  eligiblity,  character  of 

discharge;  comments  by  1-7-81 

81787  12-12-80  /  Government-furnished  headstones  or  markers; 

increase  in  payment;  comments  by  1-9-81 

81068  12-9-80  /  Payment  of  educational  assistance  allowance  to 

participants  in  the  Veterans'  Educational  Assistance 
Program  on  active  duty;  conunents  by  1-7-81 

Deadlines  for  Comments  On  Proposed  Rules  for  the  Week 
of  January  11  Through  January  17, 1981 

AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 

75218  11-14-80  /  Official  Standards  of  the  U.S.  for  the  grades  of 
sea  island  cotton  and  tentative  standards  for  the 
preparation  of  long-staple  cotton;  comments  by  1-15-81 

Agricultural  Stabilization  and  Conservation  Service — 

77035  11-21-80  /  1981  National  Marketing  quotas  for  burley 

tobacco;  comments  by  1-16-81 

[Comments  closing  date  corrected  at  45  FR  79078, 
11-28-80] 

75219  11-14-80  /  Proposed  determinations  of  marketing  quotas 
for  the  1981-82, 1982-83  and  1983-84  marketing  years  for 
fire-cured,  dark  air-cured,  Virginia  sim-cured,  cigar-binder, 
and  cigar-Hller  and  binder  tobacco,  comments  by  1-13-61 

Food  and  Nutrition  Service — 

74725  11-12-80  /  Food  Stamp  Program;  criteria  for  authorizing 

wholesalers;  comments  by  1-12-81 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 

77038  11-21-80  /  Licensing  of  ocean  thermal  energy  conversion 

facilities  and  plantships;  comments  by  1-16-81 

DEFENSE  DEPARTMENT 

Defense  Investigative  Service — 

82960  12-17-80  /  Financial  privacy;  policies  and  procedures  for 

obtaining  information  from  financial  institutions; 
comments  by  1-16-81 

ENVIRONMENTAL  PROTECTION  AGENCY 

82964  12-17-80  /  Air  quality  implementation  plan.  New  Mexico; 

variance  for  Phelps  Dodge  Corp.,  Playas,  N.  Mex.; 
comments  by  1-16-81 

81789  12-12-80  /  Colorado  nonattainment  area  plans;  comments 

by  1-12-81 

76906  11-20-80  /  Guideline  for  Federal  procurement  of  cement 

and  concrete  containing  fly  ash;  comments  by  1-15-81 

76076  11-17-80  /  Hazardous  waste  management  system; 

wastewater  treatment  tanks,  neutralization  tanks, 
containers,  transport  vehicles,  etc.;  comments  by  1-16-81 

80318  12-4-80  /  Maryland  application  for  interim  authorization, 

phase  1;  hazardous  waste  management  program; 
comments  by  1-15-81 

75241  11-14-80  /  Ocean  dumping,  proposed  designation  of  sites; 

comments  by  1-13-81 

81792  12-12-80  /  Ohio  State  Implementation  Plan  for  sulfur 

dioxide;  coments  by  1-12-81 

80317  12-4-80  /  Pennslyvania  application  for  interim 

authorization,  phase  1;  hazardous  waste  management 
program;  comments  by  1-13-81 

81608  12-11-80  /  Proposed  revision  of  the  State  Implementation 

Plan  for  Kansas;  comments  by  1-12-81 

[Corrected  at  45  FR  84099, 12-22-80] 
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82675  12-16-80  /  Proposed  removal  of  revisions  to 

Massachusetts  State  Implementation;  comments  by 
1-15-81 

81608  12-11-80  /  Proposed  revision  of  the  State  Implementation 

Plan  for  Kansas;  comments  by  1-12-81 
78970  1-26-80  /  Toxic  substances;  significant  new  uses; 

comments  by  1-12-81 

82678  12-16-80  /  Receipt  of  request  from  State  of  New  York  to 

revise  its  State  Implementation  Plan;  comments  by  1-15-81 

81793  12-12-80  /  West  Virginia  State  Implementation  Plan; 

proposed  revision;  comments  by  1-12-81 

FEDERAL  COMMUNICATIONS  COMMISSION 

46121  7-9-80  /  American  Telephone  and  Telegraph  Co.;  longterm 

cost  allocation  procedures;  comments  by  1-11-81 
79841  12-2-80  /  FM  broadcast  station  in  Ainsworth,  Nebr.; 

proposed  changes  in  table  of  assignments;  comments  by 
1-13-81 

78189  11-25-80  /  FM  broadcast  station  in  Spirit  Lake,  Iowa; 
proposed  changes  in  table  of  assignments;  comments  by 
1-13-81 

78190  11-25-80  /  FM  broadcast  station  in  Wiggins,  Miss.; 
proposed  changes  in  table  of  assignments;  comments  by 
1-13-80 

68178  10-17-80  /  Inquiry  into  the  future  role  of  low-power 

television  broadcasting  and  television  translators  in  the 
National  Telecommunications  System;  comments  by 
1-15-81 

74523  11-10-80  /  MTS  and  WATS  market  structure;  interstate 

telecommunications  services;  Alaska  submarket,  reply 
comments  extended  to  1-14-81 

82280  12-15-80  /  Overseas  Communications  Services;  Comments 

extended  to  1-16-81 

[Originally  published  at  45  FR  82280, 11-19-80] 

73718  11-6-80  /  TV  broadcast  station  in  Sierra  Vista,  Ariz., 

proposed  changes  in  table  of  assigiunents;  reply  conunents 
by  1-12-81 

FEDERAL  TRADE  COMMISSION 

85076  12-24-80  /  Credit  practices;  comments  extended  to  1-16-81 

[5ee  also  45  FR  56070,  8-22-80] 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 
Food  and  Drug  Administration — 

69128  10-17-80  /  Establishment  of  a  monograph  for  ingrown 

toenail  relief  drug  products  for  over-the-coimter  human 
use;  comments  by  1-14-81 

69122  11-17-80  /  Establishment  of  monograph  for  nailbiting  and 

thumbsucking  deterrent  drug  products  for  over-the-counter 
human  use;  comments  by  1-14-81 

75229  11-14-80  /  General  biological  products  standards;  pyrogen 

test  requirements;  comments  by  1-13-81 
75226  11-14-80  /  Provisionally  listed  color  additives;  Proposal  to 

postpone  the  closing  date  for  the  provisional  list  of  certain 
color  additives;  comments  by  1-13-81 

79093  11-28-80  /  Restricted  devices;  comments  period  extended 

to  1-16-81 

[See  also  45  FR  65819, 10-3-80] 

81734  12-12-80  /  Stabilizers  and  emulsibers  in  lowfat  and  skim 

milk;  consumer  interest  regulations;  objections  by  1-12-81 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Community  Planning  and  Development,  Office  of  the 
Assistant  Secretary — 

74940  11-13-80  /  Community  Development  Block  Grants; 

community  development  disaster  assistance  program; 
comments  by  1-12-81 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service — 


82975  '  12-17-80  /  Migratory  bird  hunting  annual  regulations, 
special  procedures;  comments  by  1-16-81 
68975  10-17-80  /  Proposed  endangered  status  and  antical  habitat 

for  the  Kentucky  cave  shrimp;  conunents  by  1-15-81 
Indian  Affairs  Bureau — 

82667  12-16-80  /  Attorney  contracts  with  Indian  tribes; 

Payments  of  tribal  attorney  fees  with  appropriated  funds; 

comments  by  1-15-81 

[Corrected  at  45  FR  84088, 12-22-80] 

81781  12-12-80  /  Grants  imder  Indian  Child  Welfare  Act; 

comments  by  1-12-81 
Mines  Bureau — 

82669  12-16-80  /  Revision  of  provisions  for  purchases  of  helium 

by  Federal  agencies;  comments  by  1-15-81 
National  Park  Service — 

82278  12-15-80  /  Gulf  Islands  National  Seashore;  Off-road 

vehciles;  comments  by  1-14-81  ' 

INTERNATIONAL  TRADE  COMMISSION 
82957  12-17-80  /  Ethics  rules,  proposed  amendments;  comments 

by  1-15-81 

INTERSTATE  COMMERCE  COMMISSION 
85133  12-24-80  /  Improvement  of  trailer  on  flatcar  and  container 

on  flatcar  service  regulations;  comments  by  1-12-81 

LABOR  DEPARTMENT 

Employment  and  Training  Administration — 

81768  12-12-80  /  Grant  awards;  migrant  and  other  seasonally 

employed  farmworkers  program  under  Comprehensive 
Employment  and  Training  Act;  conunents  by  1-12-81 
Office  of  the  Secretary — 

81785  12-12-80  /  Labor  standards  for  Federal  service  contracts; 

comments  by  1-12-81 

NUCLEAR  REGULATORY  COMMISSION 
75536  11-14-80  /  Fractiu'e  toughness  requirements  for  nuclear 

power  reactors;  comments  by  1-13-81 
[Corrected  at  45  FR  77450, 11-24-80] 

79820  12-2-80  /  Intent  to  prepare  environmental  impact 

statement  for  reactor  siting  criteria;  comments  by  1-16-81 
79492  12-1-80  /  Searches  of  individuals  at  Power  Reactor 

facilities;  comments  by  1-15-81 

POSTAL  SERVICE 

81787  12-12-80  /  Enclosures  with  special  fourth-class  matter, 

amendments  to  Domestic  Mail  Manual;  comments  by  . 
1-11-81 

RAILROAD  RETIREMENT  BOARD 

78704  11-26-80  /  Annuities  under  the  Railroad  Retirement  Act; 

conuTients  by  1-12-  81 

SECURITIES  AND  EXCHANGE  COMMISSION 
70890  10-27-80  /  Equity  securities;  purchases  by  issuer  and 

others;  comments  by  1-15-81 

83259  12-18-80  /  Exemption  from  registration  of  interests  and 

participations  in  certain  H.R.  10  plans;  comments  by 
.1-14-81 

6991 1  10-22-80  /  Net  capital  requirement  for  brokers  and 

dealers;  comments  by  1-15-81 

69915  10-22-80  /  Net  capital  requirements  for  brokers  and 

dealers;  comments  by  1-15-81 

69909  10-22-80  /  Proposed  comprehensive  revision  to  system  for 

registration  of  securities  offerings;  comments  by  1-15-81 

STATE  DEPARTMENT 

75687  11-17-80  /  International  agreements,  coordination  and 

reporting;  comments  by  1-16-81 
Consular  Affairs  Bureau — 

81778  12-12-80  /  Change  in  fees  for  consular  services;  comments 

by  1-12-81 
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Office  of  the  Legal  Adviser — 

75687  11-17-80  /  Coordinating  and  reporting  of  international 

agreements;  comments  by  1-16-81 

[Corrected  at  45  FR  81866,  December  11. 1980] 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

77439  11-24-80  /  Casualty  reporting  requirements  for  vessels; 

comments  by  1-15-81 

81607  12-11-80  /  Drawbridge  operation  regulations;  Skull  Creek, 

S.C.;  conunents  by  1-12-81 

Federal  Aviation  Administration — 

75138  11-13-80  /  Air  carrier;  carry-on  baggage;  accessible 

storage  of  flexible  travel  canes  carried  by  blind 
passengers;  comments  by  1-12-81 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco,  and  Firearms  Bureau — 

74942  11-13-80  /  Multivantage  dates  under  the  labeling  and 

advertising  regulations  for  wine  imder  the  Federal  Alcohol 
Administration  Act;  comments  by  1-12-81 

Internal  Revenue  Service — 

75695  11-17-80  /  Foreign  oil  and  gas  taxes;  limitation  on  foreign 

tax  credit;  comments  by  1-16-81 

75695  11-17-80  /  Foreign  taxes,  credibility;  comments  by  1-16-81 

75709  11-17-80  /  Limited  liability  companies,  classincation, 

comments  by  1-16-81 

75692  11-17-80  /  Oil  and  gas  not  considered  taxes;  payments  to 

foreign  counties;  comments  by  1-16-81 

75231  11-14-80  /  Windfall  profit  tax;  Clarification  of  rules 

relating  to  base  prices  of  Tier  2  and  Tier  3  Qil;  comments 
by  1-13-81 

WATER  RESOURCES  COUNCIL 

76701  11-20-80  /  Protection  and  management  of  historic  and 

cultural  environment;  comments  by  1-12-81 

Next  Week’s  Meetings: 

AGRICULTURE  DEPARTMENT 

80852  . 12-8-80  /  Written  contracts  for  the  motor  transportation  of 
exempt  agricultural  commodities.  Newark,  N.].  (open), 
1-5-81 

ARTS  AND  HUMANITIES,  NATIONAL  FOUNDATION 
79204  11-28-80  /  Humanities  Panel,  Washington,  D.C.  (closed], 

1-8-81 

81133  12-9-80  /  Humanities  Panel,  Washington,  D.C.  (closed), 

1-6-81 

81904  12-12-80  /  Humanities  Panel,  Washington,  D.C.  (closed), 

1-5  and  1-6, 1-8  and  1-9-81 

83088  12-17-80  /  National  Council  on  the  Arts,  Media  Arts  Panel 

(Film/Video  Production],  Washington,  D.C  (closed),  1-5 
through  1-7-81 

83068  12-17-80  /  National  Council  on  the  Arts,  Special  Projects 

Panel  (Inter-Arts  Program],  Washington,  D.C.  (partially 
open),  1-5  and  1-6-81 

CIVIL  RIGHTS  COMMISSION 

82687  12-16-80  /  New  Jersey  Committee  press  conference  on 

domestic  violence,  Newark,  N.J.  (open)  1-8-81 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 

81803  12-12-80  /  Gulf  of  Mexico  Fishery  Management  Council, 

Metairie,  La.  (open),  1-7-81 

81249  12-10-80  /  Mid-Atlantic  Fishery  Management  Council,  Surf 

Clam/Ocean  Quahog  Resources  Subpanel,  Dover,  Del. 
(open),  1-9-81 


81249  12-10-80  /  Mid-Atlantic  Fishery  Management  Council. 

Scientific  and  Statistical  Committee,  Philadelphia,  Pa. 
(open),  1-7-81 

81249  12-10-80  /  North  Pacific  Fishery  Management  Council, 

Scientific  and  Statistical  Committee,  Advisory  Panel,  and 
Alaska  Board  of  Fisheries,  Seatle,  Wash,  (open),  1-5  and 
1-6-81 

[Changed  at  45  FR  84115, 12-22-80] 

Office  of  the  Secretary — 

84841  12-23-80  /  Commerce  Technical  Advisory  Board, 

Washington,  D.C.,  1-6-81 

DEFENSE  DEPARTMENT 

Army  Department — 

82986  12-17-80  /  Army  Science  Board,  Washington,  D.C.  (open), 

1-8  and  1-9-81 
Office  of  the  Secretary — 

78194  11-25-80  /  Wage  Committee,  Washington,  D.C.  (partially 

open),  1-6-81 

EDUCATION  DEPARTMENT 

National  Advisory  Council  on  Indian  Education — 

81645  12-11-80  /  Meeting,  Washington,  D.C.  (open),  1-9  and 

1-10-81 

ENERGY  DEPARTMENT 

84844  12-23-80  /  Radioactive  Waste  Management  State  Planning 

Council,  Phoenix,  Ariz.  (open),  1-8  and  1-9-81 
Energy  Research  Office — 

84138  12-22-80  /  Energy  Research  Advisory  Board,  Direct  Heat 

Subpanel,  Burlingame,  Calif,  (open),  1-9-81 
Federal  Energy  Regulatory  Commission — 

81211  12-10-80  /  Natural  Gas  Policy  Act  of  1978;  alternative  fuel 

price  ceilings  for  incremental  pricing,  Washington,  D.C., 
1-6-81 

[See  also  45  FR  74505, 11-10-80] 

80125  12-3-80  /  Natural  Gas  Policy  Act  1978;  alternative  fuel 

price  ceilings  for  incremental  pricing;  informal  technical 
conference,  Washington,  D.C.,  1-6-81 
[See  also  45  FR  74505, 11-10-80] 

ETHICAL  PROBLEMS  IN  MEDICINE  AND  BIOMEDICAL  AND 
BEHAVIORAL  RESEARCH,  PRESIDENTS  COMMISSION  FOR 
THE  STUDY  OF 

81907  12-12-80  /  Compensation  of  subjects  injured  in  research, 

et  al.,  Washington,  D.C.  (open),  1-9  and  1-10-81 

FEDERAL  COMMUNICATIONS  COMMISSION 
80902  12-8-80  /  Radio  Broadcasting  Advisory  Committee, 

Technical  and  Allocations  Subgroups,  Washington,  D.C. 
(open),  1-6-81 

83328  12-18-80  /  Radio  Technical  Commission  for  Marine 

Services,  Washington,  D.C.  (open),  1-7-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration — 
85158  12-24-80  /  Community  Alcoholism  Services  Review 

Committee,  Bethesda,  Md.  (partially  open),  1-10  and 
1-11-81 

Centers  for  Disease  Control — 

83330  12-18-80  /  Alpha-Fetoprotein  Work  Group,  Atlanta,  Ga. 

(open),  1-8  and  1-9-81 

80906  12-8-80  /  Work  Group  on  Tuberculosis  Therapy,  Atlanta, 

Ga.  (open),  1-8  and  1-9-81 

[Date  corrected  at  45  FR  81262, 12-10-80  and  at  45  FR  * 
83331, 12-18-80] 

Human  Development  Services  Office — 

84153  12-22-80  /  White  House  Conference  on  Aging,  Technical 

Committee  on  Age — Intergrated  Society;  Implications  for 
Governmental  Structure,  Washington,  D.C.  (open),  1-8-81 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Reader  Aids 


National  Institutes  of  Health — 

79386  11-28-80  /  Recombinant  DNA  Advisory  Committee, 

Bethesda,  Md.  (partially  open),  1-8-81 

80357  12-4-80  /  Recombinant  DNA  Advisory  Committee, 

Working  Group,  Bethesda,  Md.  (open),  1-7-81 

Office  of  the  Secretary — 

83172  12-17-80  /  Adoption  Assistance  and  Child  Welfare  Act  of 

1980,  implementation;  demonstration  project  assisting 
those  wishing  to  comment  on  proposed  regulations: 

Boston,  Mass.,  1-0-81,  and  Atlanta,  Ga.,  1-0-81  (both 
sessions  open) 

Public  Health  Service — 

85159  12-24-80  /  Health  Care  Technology  National  Council, 

Criteria  Subcommittee,  New  York,  N.Y.  (open),  1-0-81  - 

INTERGOVERNMENTAL  RELATIONS  ADVISORY  COMMISSION 

83677  12-19-80  /  Grants  policymaking  meeting,  Chicago,  Ill. 

(open),  1-8  and  1-0-81 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service — 

82474  12-15-80  /  Chihuahua  Chub,  Silver  City,  N.  Mex.  (open), 

1-8-81 

Land  Management  Bureau — 

81890  12-12-80  /  Carson  City  District  Multiple  Use  Advisory 

Council,  Carson  City,  Nev.  (open),  1-9-81 
83332  12-18-80  /  Minnesota  Land  Use  Planning,  Fergus  Falls, 

Minn,  (open),  1-8-81 

83332  12-18-80  /  Minnesota  Land  Use  Planning,  International 

Falls,  Minn,  (open),  1-5-81 

83332  12-18-80  /  Mirmesota  Land  Use  Planning,  St.  Paul,  Minn, 

(open),  1-8-81 

81672  12-11-80  /  Multiple  Use  Advisory  Council,  Ely,  Nev. 

(open),  1-8-81 

79172  11-28-80  /  Phoenix  District  Multiple  Use  Advisory 

Council,  Phoenix,  Ariz.  (open),  1-0-81 

82366  12-15-80  /  Rock  Springs  District  Advisory  Council,  Rock 

Springs,  Wyo.  (open),  1-8-81 

81 129  12-9-80  /  Arizona  Ship  District  Multiple  Use  Advisory 

Council,  St.  George,  Utah  (open),  1-8-81 

83332  12-18-80  /  Minnesota  Land  Use  Planning,  Brainerd,  Minn, 

(open),  1-7-81 

81129  12-9-80  /  Multiple  Use  Advisory  Council.  Moab,  Utah 

(open),  1-9-81 

81673  12-ll-8b  /  Salt  Lake  District  Office.  Utah;  Preparation  of 
Box  Elder  County  Resource  Management  Plan,  Brigham 
City,  Utah  (open),  1-8-81 

80190  12-3-80  /  Yuma  District  Multiple  Use  Advisory  Council, 

Yuma,  Ariz.  (open),  1-8  and  1-9-81 

[See  also  45  FR  73807, 11-8-80) 

National  Park  Service — 

81892  12-12-80  /  Santa  Monica  Mountains  National  Recreation 

Area  Advisory  Commission,  Ventura,  Calif,  (open),  1-8-81 

Office  of  the  Secretary — 

21273  12-10-80  /  Regional  Oil  Shale  Coal  Team,  Denver,  Colo, 

(open),  1-8-81 

INTERSTATE  COMMERCE  COMMISSION 

80853  12-8-80  /  Written  contracts  for  the  motor  transportation  of 

exempt  agricultural  commodities.  Newark,  N.].  (open), 
1-5-81 

NATIONAL  SCIENCE  FOL^NDATION 

83069  12-17-80  /  Social  and  Economic  Science  Advisory 

Committee.  Executive  Committee,  Washington,  D.C. 
(closed),  1-0  and  1-10-81 


NUCLEAR  REGULATORY  COMMISSION 

79955  12-2-80  /  Screening  Committee  for  Technical  Vacancies 

on  the  Atomic  Safety  and  Licensing  Board  Panel  (closed), 
1-8-81 

84181  12-22-80  /  Reactor  Safeguards  Advisory  Committee, 

Washington,  D.C.  (partially  open),  1-8  through  1-10-81 

84183  12-22-80  /  Reactor  Safeguards  Advisory  Committee,  Metal 

Components  Subcommittee,  Washington,  D.C.  (open), 
1-7-81 

84185  12-22-80  /  Reactor  Safeguards  Advisory  Committee,  NRC 

Safety  Research  Program  Subcommittee,  Washington,  D.C. 
(open),  1-7-81 

84183  12-22-80  /  Reactor  Safeguards  Advisory  Committee, 
Regulatory  Activities  Subcommittee,  Washington,  D.C. 
(open),  1-6-81 

84184  12-22-80  /  Reactor  Safeguards  Advisory  Committee. 

Safety  Philosophy,  Technology  and  Criteria  Subcommittee, 

,  Washington,  D.C.  (open),  1-6-81 

84184  12-22-80  /  Reactor  Safeguards  Advisory  Committee, 

Sequoyah  Nuclear  Plant  Subcommittee,  Washington,  D.C. 
(open),  1-6-81 

79955  12-2-80  /  Screening  Committee  for  Lawyer  Vacancies  on 

the  Atomic  Safety  and  Licensing  Board,  Bethesda,  Md. 
(closed),  1-7-81 

SOCIAL  SECURITY  NATIONAL  COMMISSION 

83734  12-19-80  /  Meeting  to  discuss  drafts  for  final  report, 

Washington,  D.C.  (open),  1-6  and  1-7-81 

TRANSPORTATION  DEPARTMENT 

Federal  Aviation  Administration — 

83375  12-18-80  /  Alternative  Separation  Concepts,  Atlantic  City, 

N.J.  (open),  1-7-81 

75040  11-13-80  /  Alternative  Strategies  for  the  Implementation  of 

Microwave  Landing  Systems,  El  Segundo,  Calif.,  1-5-81; 
Denver,  Colo.,  1-7-81;  Rosemont,  Ill.,  1-9-81  (all  sessions 
open) 

National  Highway  Traffic  Safety  Administration — 

84195  12-22-80  /  Biomechanics  Advisory  Committee, 

Washington,  D.C.  (open),  1-8-61 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency — 

80948  12-8-80  /  Fair  housing  lending  enforcement,  Washington 

D.C.  (open),  1-7-81 

VETERANS  ADMINISTRATION 

82785  12-16-80  /  Wage  Committee,  Washington,  D.C.  (closed), 

1-8-81 

Next  Week’s  Public  Hearings 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 

77038  11-21-80  /  Licensing  of  ocean  thermal  energy  conversion 

facilities  and  plantships,  Washington,  D.C.,  1-7-81 

Office  of  the  Secretary — 

83306  12-18-80  /  National  Voluntary  Laboratory  Accreditation 

Program;  acoustical  testing  services;  Washington,  D.C., 
1-9-81 

ENERGY  DEPARTMENT 

Economic  Regulatory  Administration — 

84920  12-23-80  /  Amendments  to  propane  pricing  regulations. 

Washington,  D.C.,  1-7-81 

Western  Area  Power  Administration — 

80349  12-4-80  /  Compliance  with  Title  II  of  the  Public  Utility 

Regulatory  Policies  Act,  Denver,  Colo.,  1-8-81 

* 
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ENVIRONMENTAL  PROTECTION  AGENCY 
78980  11-26-80  /  Beverage  can  surface  coating  industry, 

Research  Triangle  Park,  N.C.,  1-6-81 
76906  11-20-80  /  Guideline  for  Federal  procurement  of  cement 

and  concrete  containing  fly  ash,  Washington,  D.C.,  1-8-81 

80316  12-4-80  /  Intent  to  promulgate  a  maintenance  of  pay 
provision  as  part  of  the  Idaho  State  Implementation  Plan, 
Kellogg,  Idaho,  1-6-81 

80319  12-4-80  /  Maine  application  for  interim  authorization, 

phase  1,  hazardous  waste  management  program,  Portland,- 
Maine,  1-5-81 

80318  12-4-80  /  Maryland  application  for  interim  authorization, 

phase  1;  hazardous  waste  management  program, 

Baltimore,  Maryland,  1-8-81 

80317  12-4-80  /  Pennsylvania  application  for  interim 
authorization,  phase  1;  hazardous  waste  management 
program,  Harrisburg,  Pa.,  1-6-81 

79390  11-28-80  /  Standards  of  performance  for  new  stationary 

sources.  Research  Triangle  Park,  N.C.,  1-9-81 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 

81127  12-9-80  /  Consideration  of  proposed  wilderness 

designation  of  Scab  Creek  Area,  Sublette  County,  Rock 
Springs  District,  Wyo.,  Pinedale,  Wyo.,  1-6-81 
Surface  Mining  Reclamation  and  Enforcement  Office — 
84824  12-23-80  /  Resubmitted  Utah  permanent  regulatory 

program.  Salt  Lake  City,  Utah,  1-7-81 
83544  12-19-80  /  West  Virginia  Permanent  Regulatory  Program 

(resubmitted).  Charleston,  W.  Va.,  1-5-81 

TRANSPORTATION  DEPARTMENT 

Federal  Aviation  Administration — 

80295  12-4-80  /  Issuance  of  airman  medical  certiRcates  for 

certain  conditions,  Washington,  D.C.,  1-6  and  1-7-80 
Office  of  the  Secretary — 

83252  12-18-80  /  Special  Air  Traffic  Rules  and  Airport  Traffic 

Patterns  Slot  Allocation  at  Washington  National  Airport, 
Washington,  D.C.,  1-8-81 

TREASURY  DEPARTMENT 

Internal  Revenue  Service — 

80837  12-8-80  /  Imputed  interest  rates,  Washington,  D.C.,  l-A-81 

List  of  Public  Laws 

Last  Listing  December  30, 1980 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws")  from  the  Superintendent 
of  Documents,  U.S.  Government  I^inting  Office,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

H.R.  7709  /  Pub.  L.  96-578  To  amend  the  Tariff  Schedules  of  the 

United  States  to  increase  the  quantity  of  cigarettes  that  may 
be  accorded  duty-free  treatment  if  acquired  in  the  insular 
possessions  and  entered  by  returning  United  States 
residents  (Dec.  23, 1980;  94  Stat.  3358)  Price  $1. 

H.R.  7626  /  Pub.  L  96-579  Military  Pay  and  Allowances  Benefits 
Act  of  1980  (Dec.  23, 1980;  94  Stat.  3359)  Price  $1.25. 

H.R.  8195  /  Pub.  L  96-582  To  amend  the  Railroad  Retirement  Act 
of  1974  to  extend  certain  cost-of-living  increases  (Dec.  23, 
1980;  94  Stat.  3374)  Price  $1. 

S.  1985  /  Pub.  L.  96-581  To  authorize  the  Secretary  of  Agriculture 
to  convey  certain  lands  in  the  State  of  Arizona,  to  authorize 
the  Secretary  of  the  Interior  to  convey  certain  interests  in 
lands  in  the  State  of  Arizona,  to  amend  the  Act  of  March  14, 
1978  (92  Stat.  154),  and  for  other  purposes  (Dec.  23, 1980; 
94  Stat.  3371)  Price  $1. 

S.  3096  /  Pub.  L  96-580  To  amend  the  Wild  and  Scenic  Rivers  Act 
to  authorize  the  acquisition  of  certain  lands  in  Douglas 
County,  Wisconsin  (Dec.  23, 1980;  94  Stat.  3370)  Price  $1. 


H.R.  6796  /  Pub.  L  96-583  To  amend  and  extend  title  VII  of  the 
Comprehensive  Employment  and  Training  Act  (Dec.  23, 

1980;  94  Stat.  3375)  Price  $1. 

H.R.  7682  /  Pub.  L  96-584  To  amend  title  10,  United  States  Code; 

to  provide  greater  flexibility  for  the  Armed  Forces  in  ordering 
Reserves  to  active  duty,  and  for  other  purposes  (Dec.  23, 
1980;  94  Stat.  3377)  Price  $1. 

H.R.  7814  /  Pub.  L  96-585  To  designate  certain  lands  of  the  Fire 
Island  National  Seashore  as  the  “Otis  Pike  Fire  Island  High 
Dune  Wilderness”,  and  for  other  purposes  (Dec.  23, 1980; 

94  Stat.  3379)  Price  $1 . 

H.R.  7306  /  Pub.  L  96-586  To  provide  for  the  orderly  disposal  of 
certain  Federal  lands  in  Nevada  and  for  the  acquisition  of 
certain  other  lands  in  the  Lake  Tahoe  Basin,  and  for  other 
purposes  (Dec.  23, 1980;  94  Stat.  3381)  Price  $1. 

S.  1 142  /  Pub.  L  96-587  Authorizing  appropriations  to  the  Secretary 
of  the  Interior  for  services  necessary  to  the  nonperforming 
arts  functions  of  the  John  F.  Kenne^  Center  for  the 
Performing  Arts,  and  for  other  purposes  (Dec.  23, 1980;  94 
Stat.  3387)  Price  $1 . 

Documents  Relating  to  Federal  Grant  Programs 

This  is  a  list  of  documents  relating  to  Federal  grant  programs  which 
were  published  in  the  Federal  Register  during  the  previous  week. 

RULES  GOING  INTO  EFFECT 

84998  12-24-80  /  EPA — Grants  for  construction  of  treatment 

works;  Clean  Water  Acts  effective  12-16-80 

84037  12-22-80  /  DOT/NHTSA — Highway  Safety  innovative 

project  grants  program;  effective  12-22-80 

DEADUNES  FOR  COMMENTS  ON  PROPOSED  RULES 

85082  12-24-80  /  ED — Education  of  handicapped  children — 

Implementation  of  the  Handicapped  Act; 

Nondiscrimination  on  the  basis  of  handicap  in  programs 
and  activities  receiving  or  benefiting  from  Federal 
financial  assistance;  comments  by  2-9-81 

APPLICATIONS  DEADUNES 

84195  12-22-80  /  DOT/NHTSA — Safety  innovative  project 

grants  program;  preapplications  accepted  until  2-1-81 

85145  12-24-80  /  ED — College  library  resources  program;  apply 

by  3-23-81 

85144  12-24-80  /  ED — Library  Career  training  program;  apply  by 

3-2-81 

85144  12-24-80  /  ED — Strengthening  research  library  resources 

program;  apply  by  3-16-81 

84843  12-23-80  /  ED — State  educational  agencies;  special  needs 

of  migratory  children;  apply  by  4-15-81 

84843  12-23-80  /  ED — State  Student  Incentive  Grant  (SSIG) 

Program;  apply  by  1-26-81 

84154  12-22-80  /  HHS/Sec’y — Poverty  Research  Center  grant 

applications;  apply  by  2-16-81 

APPLICATIONS  DEADUNES 

84898  12-23-80  /  Labor/ETA — Comprehensive  Employment  and 

Training  Act  programs;  youth  community  conservation 
and  improvement  projects  and  employment  and  training 
programs;  members  of  migrant  and  other  seasonally 
employed  farmworker  families;  preapply  by  1-9-81 

MEETINGS 

85158  12-24-80  /  HHS/ADAMHA — Community  Alcoholism 

Service  Review  Committee,  Bethesda,  Md.  (partially  open), 
1-10  and  1-11-80 

85158  12-24-80  /  HHS/ADAMHA— Mental  Health  Small  Grant 

Review  Committee,  Washington,  D.C.  (partially  open), 

1-29  through  1-31-81 
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85158  12-24-80  /  HHS/ADAMHA — ^Psychiatry  Education 

Review  Committee,  Rockville,  Md.  (partially  open),  1-28 

through  1-30-81 

OTHER  ITEMS  OF  IMTERE8T 

84768  12-23-80  /  ED — College  Woik-Study;  supplemental 

educational  opportunity  grant;  annual  revision  of  sample 
cases  and  benchmark  hgi^s 

84058  12-22-80  /  ED — Education  Department  General 

Administrative  Regulations  (EDGAR) — Grant  programs 
without  specific  regulations 

85422  12-24-80  /  ED — Library  career  training  program  (Title  II — 

BHEA) 

85430  12-24-80  /  ED — Strengthening  research  library  resources 

program  (Title  Il-C  HEA) 

84147  12-22-80  /  FMCS — ^Labor-Management  Cooperation 

Program;  comments  by  1-18-81 

84899  12-23-80  /  Labor/ETA — ^Employment  transfer  and 

business  competition  determinations;  list  of  applications 
filed 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  Z¥t  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  Ending  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration's  efforts  to  encourage  public 
participation  in  Government  actions.  'Iliere 
'will  be  no  discussion  of  spedffc  agency 
regulations. 

WHEN:  January  16  and  30;  February  13  and  27;  at  9  a.m. 
(identical  sessions). 

WHERE:  Office  of  the  Federal  Register,  Room  9409, 

1100  L  Street  NW..  WasUngton,  D.C. 
RESERVATIONS:  Call  King  Banks,  Workshop 
Coordinator,  202-523-5235. 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Register,  published  daily,  is  the  official 
publication  for  notifying  the  public  of  proposed  and 
final  regulations.  It  is  the  tool  to  use  to  participate  in 
the  rulemaking  process  by  commenting  on  the 
proposed  regulations.  And  it  keeps  people  up  to  date 
on  the  Federal  regulations  currently  in  effect. 

The  Federal  Register  contains  many  reader’s  aids— 
Highlights,  Grant  information,  list  of  hearings  and 
Sunshine  meetings— which  simplify  the  user’s  job. 

The  Code  of  Federal  Regulations  (CFR)  contains 
the  annual  codification  of  the  final  regulations  printed 
in  the  Federal  Register.  Each  of  the  50  titles  is 
updated  annually. 


Subscription  Prices: 

Federal  Register 

One  year:  $75  domestic;  $145  foreign 
Six  months:  $45  domestic;  $90  foreign 

Code  of  Federal  Regulations 

I  One  year;  $450  domestic;  $565  foreign 
Single  volumes:  Individually  priced. 


ORDER  FORM 


Enclosed  is  $ . 


Mail  To: 


□  check, 


□  money  order,  or  charge  to  my 
Deposit  Account  No. 


)-□ 


Order  No. 


Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 

Credit  Card  Orders  Only 

Total  charges  $ _  Fill  in  the  boxes  below. 


V/SA* 


Credit 
Card  No. 


Expiration  Date 
Month  /  Year 


Please  send  me 


Federal  Register  $75  per  year  domestic;  $145  foreign 

$45  per  six-month  domestic;  $90  foreign 


Code  of  Federal  Regulations:  $450  per  year  domestic;  $565  foreign 


